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1.  No  certiorari  for  diminution  of  the  record 
eballbe  hereafter  awarded,. ip  any  cause,  unless 
a  motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall,  if  not 
ad^nitted  by  the  other  party,  be  verified  by  iBiffidi^- 
vil.  And  all  motions  for  such  certiorari  shall  be 
made  at  the  first  term  of  the  entry  of  the  cause ; 
otherwise  the  same  shall  not  be  granted,  unless 
upon  special  cause  shown  to  the  Court,  accounting 
satisfactorily  for  the  delay. 

2.  In  all  cases  of  equity  and  admiralty  jurisdic- 
tion heard  in  this  Court,  no  objection  shall  hereaf- 
ter be  allowed  to  be  taken  to  the  admissibility  of 
any  deposition,  deed,  grant,  or  other  exhibit  found 
in  the  record,  as  evidence,  unless  objection  was 
taken  thereto  in  the  Court  below,  and  entered  of 
record;  but  the  same  shall  otherwise  be  deem- 
ed to  have  been  admitted  by  consent. 

3.  On  Saturday  of  each  week  during. the  sit- 
ting of  the  Court,  motiokis,  in  cases  not  required 
by  the  rules  of  Court  to  be  put  upon  the  docket 
shall  be  entitled  to  prefe^pnce,  if  such  motions 
shall  be  made  before  the  C^^rt  shall  have  entered 
upon  the  hearing  of  a  cause  upon  the  docket. 
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The  case  of  Ogdenv.  Sawnders^  and  the  causes 
iDTolving  the  question  of  the  validity  oCthe  State 
bankrupt  or  insolvent  laws,  which  were  argued 
at  the  present  term,  by  Mr.  Clay^  Mr.  D.  B.  Og- 
den,  and  Mr.  Haines^  for  the  validity,  and  by  Mr. 
Wdfster  and  Mr.  Wheatan,  against  it,  were  con- 
tinued to  the  next  term,  for  advisement  It  is  the 
intention  of  the  Editor  to  publish  a  separate  account 
of  these  cases,  on  the  rising  of  the  Court  at  the 
next  term,  and  in  anticipation  of  the  annual  publi- 
cation of  the  Reports. 

It  is  also  his  intention  to  commence  with  the 
next  term  a  new  series  of  the  Reports,  and  to  re^ 
duce  the  size  of  the  type,  so  as  to  give  room  for 
the  matter  produced  by  the  increased  business  of 
the  Court,  without  swelling  the  volume  to  an  in- 
convenient bulk. 


REPORTS 

OF 

THE   DECISIONS 

SUPREBfE  COURT  OF  THE  UNITED  STATES. 
FEBRUARY  TERM,  1824. 

[CoKSTITITTIOZrAL  LaW.] 

GiBBOxNS,  Appellant^  v.  Ogden,  Respondent. 

The  acts  of  the  Legislature  of  the  State  of  New*Tork,  granting  to 
Robert  R.  Linngston  and  Robert  FuHon  the  exdustre  naTigation 
of  all  the  waters  within  the  jurisdiction  of  that  State,  with  boats 
mofed  by  fire  or  steam,  fat  a  term  of  years,  are  repugnant  to  that 
clause  of  the  constitution  of  the  United  States,  which  authorises 
C^on^ess  to  regulate  commerce,  so  far  as  the  said  acts  prohibit  res- 
sels  licensed,  according  to  the  laws  of  the  United  Sutes,  for  car- 
rying on  the  coasting  trade,  from  narigating  the  said  waters  by 
means  of  fire  or  steam. 

APPEAL  from  the  Court  for  the  Trial  of  Im- 
peachments and  Correction  of  Errors  of  the  State 
of  New-York.  Aaron  Ogden  filed  his  bill  in  the 
Court  of  Chancery  of  that  State,  against  Thomas 
Gibbons,  setting  forth  the  several  acts  of  the  Legis- 
lature thereof,  enacted  for  the  purpose  of  securing 
to  Robert  R.  Livingston  and  Robert  Fulton,  the 
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1824.  exclusive  navigation  of  all  the  waters  within  the 
jurisdiction  of  that  State,  with  boats  moved  by 
fire  or  steam,  for  a  term  of  years  which  has  not 
yet  expired;  and  authorizing  the  Chancellor  to 
award  an  injunction,  restraining  any^person  what- 
ever from  navigating  those  waters  with  boats  of 
that  description.  The  bill  stated  an  aspignment 
from  Livingston  and  Fulton  to  one  John  R.  Living- 
ston, and  from  him  to  the  complainant,  Ogden, 
of  the  right  to  navigate  the  waters  between.  Eliza- 
bethtown,  and  other  places,  in  New- Jersey,  and 
the  city  of  New- York;  and  that  Gibbons,  Uie  de- 
fendant below,  was  in  possession  of  two  steam 
boats,  called  the  Stoudinger  and  the  Bellona, 
which  were  actually  employed  in  running  between 
New- York  and>Elizabethtown,  iA  violation  of  the 
exclusive  privilege  conferred  on  the  complainant, 
and  praying  an  injunction  to  restrain  the  said  Gib- 
bons from  using  the  said  boats,  or  any  other  pro- 
pelled by  fire  or  steami  in  navigating  the  waters 
within  the  territory  of  New- York.  The  injunc- 
tion having  been  awarded*  the  answer  of  Gibbons 
was  filed}  in  which  he  stated,  that  the  boats  em- 
ployed by  httta  were  duly  enrolled  and  licensed,  to 
be  employed  in  carrying  on  the  coasting  trade, 
under  the  act  of  Congress,  passed  the  1 8th  of  Feb- 
ruary, 1703,  c.  8,  entitled,  **  An  act  for  enrolling 
and  licensing  ships  and  vessels  to  be  employed 
in  the  coasting  trade  and  fisheries,  lUid  for  regu- 
lating the  same.^  And  the  defendant  insisted  on 
his  right,  in  virtue  of  such  licenses,  to  navigate 
the  wHeM  betwera  Elizabethtown  and  the  ci^  of 
Iftw-Tttli^  tbe  Mid  acts  of  theLegialatiiro  of  the 
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State  of  New- York  tp  the  contrary  notwithstand*  1S24. 
iog.  At  the  hearing,  the  Chancellor  perpetuated 
the  injunction,  beiqg  of  the  opinion,  that  the  said 
acta  were  not  repugnant  to  the  oonstitutioo  anc 
laws  of  the  United  States,  and  were  valid*  Thb 
decree  was  affirmed  in  the  Court  for  the  Trial  of 
Impeachments  and  Correction  of  Errors,  which  is 
the  higheirt  Court  of  law  and  equity  in  the  State, 
before  which  the  caute  could  be  carried,  and  it 
was  thereupon  brought  to  this  Court  by  appeal. 

Mr.  WAiUr,  for  the  appellant,  adAifted,  that  iv».  4^,  M, 
there  was  a  very  respectable  weight  of  authority 
in  favour  of  the  decision,  which  was  sought  to 
be  reversed.  The  laws  in  question,  he  IweWi 
had  been  deliberately  re^nacted  by  the  Legislatar? 
of  New-York;  and  they  had  also  received  the 
sanction,  at  different  times,  of  all  her  judicial  tri-^ 
bunals,  than  which  there  were  few,  if  apy,  in  the 
country,  more  justly  entitled  to  respect  and  del^r- 
ence.  The  diq>os|tion  of  the  Court-would  be, 
undoubtedly,  to  support,  if  it  could,  laws  ao 
passed  and  so  sapetiioiied.  He  admitted,  thmn 
fore,  that  it  was  justly  expected  of  him  that  \m 
should  make  out  a  clear  case;  and  unless  he  did 
so,  he  did  not  hope  for  a  reversal.  It  should  be 
remembered,  however,  that  the  whde  of  this 
branch  of  power,  aa  exercised  by  this  Court,  was 
a  power  of  revision.  The  question  must  be  de- 
cided by  the  State  Courts,  and  decided  in  a  parti* 
cuhur  manner,  before  |t  could  b9  Jironght  here  at 
all.  Such  decisions  alone  gave  the  Conrt  juris- 
diction;  and  therefiMre,  while  thi|y  are  to  be  vo- 
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1824.    speeted  as  the  judgmentB  of  learned  Judges,  they 
"^^u^  &ro  yet  in  the  condition  of  all  decisions  from 

y.        which  the  law  allows  an  appeal.  ^ 

^^^^'  It  would  not  be  a  waste  of  time  to  advert  to  the 
existing  state,  of  the /ocfe  connected  with  the  sub-, 
ject  of  this  litigation*  The  use  of  steam  boats, 
on  the  coasts,  and  in  the  bays  and  rivejrs  of  the 
country,  had  become  very  general.  The  inter- 
course of  its  different  parts  essentially  depended  f 
upon  this  mode  of  conveyance  and  transportation. 
Rivers  and  bajrs,  in  many  cases,  form  the  divi- 
sions between  States ;  and  thence  it  was  obvious, 
that  if  the  States  should  make  regulations  for  the  , 
navigation  of  these  waters,  and  such  regulations 
should  be  repugnant  and  hostile,  embarrassment 
would  necessarily  happen  to  the  general  inter- 
course of  the  community.  Such  events  had  ac- 
tually occurred,  and  had  created  the  existing  state 
of  thinlgs. 

By  the  law  of  New-York,  no  one  can  navigate  t 

the  bay  of  New-York,  the  North  River,  the  Sound, 
the  lakes,  or  any  of  the  waters  of  that  State,  by 
steam  veBBels,  ttitkout  a  liceMe  from  the  g^anUes 
of  NeuhYorky  under  penalty  of  forfeiture  of  the  ) 

vessel. 

By  the  law  of  the  neighbouring  State  of  Con-^ 
necticut,  no  one  can  enter  her  waters  with  a 
steam  vessel  having  9uch  license. 

By  the  law  of  New-Jersey,  if  an^  citizen  of 
that  State  shall  be  restrained,  under  the  New-  f 

York  law,  from  using  steam  boats  between  the 
ancient  diores  of  New-Jersey  and  New-York,  he 
shall  be  entitled  to  an  action  for;  damages,^  in 
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NeuhJeneif^  with  treUe  008ts  against  the  partf  1884. 
who  thus  refltraiiis  or  impedes  him  touler  the  Imo 
of  New-  Yttrk!  This  act  of  New-Jersey  is  called 
an  act  of  retortion  against  the  illegal  and'oppres- 
sire  legislation  of  New-Tork;  and  seems  to  be 
defended  on  those  grounds  of  public  law  which 
justify  repriioli  between  independent  States. 

It  would  hardly  be  contended,  that  €Ul  these  acts 
were  consistent  with  the  laws  and  constitutiim-  of 
the  United  States.  If  there  were  no  poww  in  the 
general  government,  to  control  this  extreme  bel- 
ligerent legislation  of  the  States,^  the  powers  of 
the  government  were  essentially  deficient,  in  a 
most  important  and  interesting  particular.  The 
present  controversy  respected  the  earliest  of  these 
State  laws,  those  of  New-^York.  On  those,  this 
Court  was  now  to  pronounce ;  and  if  they  should 
be  declared  to  be  valid  and  operative,  he  hoped 
somebody  would  point  out  where  the  State  right 
stopped,  and  on  what  grounds  the  acts  of  other 
States  were  to  be  held  inoperative  and  void. 

It  would  be  necessary  to  advert  .more  particu- 
larly to  the  laws  of  New* York,  as  they  were  stated 
indie  record.  The  first  was  passed  March  19th, 
1787.  By  this  ac^  a  sole;and  exclusive  right  was 
granted  to  John  Fitch,  of  making  and  using  every 
kind  of  boat  or  vessel  impelled  by  steam,  in  all 
creeks,  rivers,  bays,  and  waters,  within  the  ter- 
ritory and  jurisdiction  of  New-Tork,  for  fourteen 
years. 

On  the  27th  of  March,  1798,  an  act  was  passed, 
on  the  suggestion  that  Fitch  was  dead,  or  had 
withdrawn  fixm  the  State,  without  having  made 


6  CASES  IN  THE  SUPREME  COVRT 

1824.  any  attempt  to  use  his  privilege,  repealing  the 
grant  to  him,  and  conferring  similar  privileges  on 
Robert  R.  Liringston^  for  the  term  of  twenty 
years,  on  a  suggestion,  made  by  him,  that  he  was 
pa^teuoT  of  a  mode  of  applying  the  eteam  engine 
to  p  opel  a  boatf  on  new  and  ad^antageoue  prinr 
dplei.  On  the  5th  of  April,  1803,  another  act 
was  passed,  by  which  it  was  declared,  that  the 
rights  and  privileges  granted  to  R.  R.  Livingitan, 
by  the  last  act,  should  be  extended  to  him  and 
Robert  Fulton^  for  twenty  year$9  from  the  paee^ 
ing  of  this  act  Then  there  is  the  act  of  April 
11,  1808,  purporting  to  extend  the  monopoly,  in 
point  of  time,  five  years  for  every  additional  boat, 
the  whole  duration,  however,  not  to  exceed  thirty 
years;  and  forbidding  any  and  all  persons  to  navi- 
gate the  waters  of  the  State,  with  any  steam  boat  or 
vessel,  without  the  license  of  Livingston  and  jFVi2- 
ton,  under  penalty  of  forfeiture  of  the  boat  or 
vessel.  And,  lastly,  comes  the  act  of  April  9, 
181 1,  for  enforcing  the  provisions  of  the  last  men- 
tioned act,  and '  declaring,  that  the  forfeiture,  of 
the  boat  or  vessel,  found  navigating  against  the 
provisions  of  the  previous  acts,  shall  be  deemed 
to  accrue  on  the  day  on  which  such  boat  or  vessel 
should  navigate  the  waters  of  the  State ;  and  that 
Livingston  and  FvJUan  might  immediately  Mve 
an  action  for  such  boat  or  vessel,  in  like  manner  as 
if  they  themselves  had  been  dispossessed  thereof 
by  force;  and  that  on  bringing  any  such  suit,  the 
defendant  therein  should  be  prohibited,  by  injiinc- 
tion,  from  removing  the  boat  or  vessel  out  of  the 
State^  or  using  it  within  the  State.  ..There  were 
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one  or  two  other  acte  mertijMied  m  Ae  |ilf  jadiagi,     1824. 
which  jftimap^Bf  raflpected  the  tune  aDowod  lor 
ecmiplyiiig  widi  the  coaditioii  of  ^  gnat,  and 
were  Botinatmalto^discankNiof  ^cMe. 

Bytheee  acta,  then,  an  exdnahe  right  ia  givoi 
to  LMmgttam  jtmd  FmUam,  tu  uac  ifiiiw  nai^ia 
Imh  on  all  tJae  wateia  of  New-Toifc,  for  thirty 
yeara  from  1808. 

Itianotneoeaeaiy  toracitBthe  aeveral  oottvejr* 
ancea  and  agreementa,  atated  in  the  record,  hj 
which  Ogdm^  the  plamtiff  below,  derifea  title 
under  LwimgtUm  amd  FmUam,  to  die 
nae  of  part  of  theae  waters. 

The  appellant  being  owner  of  a 
and  being  found  navigating  the  watere  between 
Ne w- Jeraey  and  the  city  of  New-Tork,  over  which 
waters  0|g4m» .  the  {daintiff  below,  dainied  an 
ezcloaive  right,  under  LMmgstam  amd  FmUom^ 
this  bill  was  filed  against  him  by  OjgiiM,  in  Octo- 
ber, 1818,  and  an  injdnction  granted,  restratfiing 
him  from  such  uae  of  his  boat.  This  injunction 
waa  made  perpetual,  on  the  final  hearing  of  the 
cause,  in  the  Court  of  Chancery;  and  the  dearee 
of  the  Chancellw  haa  been  duly  affirmed  in  the 
Court  of  EiTora.  The  rij^t,  therefore,  which 
the  plaintiff  below  asaerta  to  have  and  maintain 
his  injunction,  .depends  obviously  on  the  general 
validity  of  the  New-Torii  laws,  and,  especially, 
on  their  force,  and  operation  as  against  the  right 
set  up  by  the  defendant  This  right  he  states,  in 
his  Miawer,  to  be,  that  he  is  a  dtizen  of  New- 
Jersey,  and  owner  of  the  afeam-^boat  in  question ; 
that  the  boat  vras  a  ves$el  of  more  than  twen^ 
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1824.  tons  burden,  dtdy  enrolled  and  licensed  for  car-- 
rymg  on  tike  coasting  trade,  and  intended  to  be 
employed  by  him,  in  that  trade,  between  Eliza- 
betbtown,  in  New-Jersey,  and  the  city  of  New- 
York;  and  was  actually  emfdoyed  in  navigating 
between  those  places,  at  the  time  of,  and  untS 
notice  of  the  injunction  from  the  Court  of  <Dhan- 
eery  was  served  on  him. 

On  these  pleadings  the  substantial  question  is 
raised :  Are  these  laws  such  as  the  Legislature  of 
New- York  had  a  right  to  pass  ?  If  so,  do  they, 
secondly,  in  their  operation,  interfere  with  any 
right  enjoyed  under  the  constitution  and  laws  of 
the  United  States,  and  are  they,  therefore,  voidt 
as  far  as  such  interference  extends  ? 

It  may  be  well  to  state  again  their  general  pur- 
port and  effect,  and  the  purport  and  effect  of  the 
other  State  laws,  which  have  been  enacted  byway 
of  retaliation. 

A  steam  vessel,  of  any  description,  going  to 
New-fYork,  is  forfeited  to  the  representatives  of 
Livingston  and  FuUon,  unless  she  have  their  li- 
cense. 

Going  from  New- York,  or  elsewhere,  to  Con^ 
necticut,  she  is  prohibited  from  entering  the  wa- 
ters of  that  State,  if  she  have  such  license. 

If  the  representatives  of  Livingston  and  Ffdr 
ton,  in  New-  York,  carry  into  effect,  by  judicial 
process,  the  provision  of  the  New- York  laws^ 
against  any  citizen  of  New-Jersey,  they  expose 
themselves  to  a  statute  actioA^  in  NeuhJersey,  for 
all  damages,  and  treble  costs. 

The  New- Yoft  laws  extend  to  all  steam  vessels ; 
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^  steain  frigates,  steam  ferry-boats,  and  all  ill^    1824. 
termediate  dasaeiu 

Tliejr  extend  to  poUic  as  well  as  prifate  shipa; 
and  to  Teaaela  emj^yed  in  foreign  commwce,  as 
wdl  aa  to  those  employed  in  the  coasting  trade. 

The  remedy  is  aa  aummary  as  the  grant  ifself 
is  ample;  for  immediate  confiacationy  witfaoot 
aeizm^/ trial,  or  judgment,  is  the  penalty  of  in- 
fnngraient* 

In  regard  to  these  acts,  he  shoidd  contend  in  . 
the  first  place,  that  they  exceeded  the  power  of 
the  Legislature ;  and,  secondly,'that  if  they  eouU 
be  considered  yalid,  for  any  purpose,  they  wen 
void,  still,  as  against  any  right  enjoyed  under  dm 
laws  of  tiie  United  States,  with  which  they  came 
in  collision;  and  that,  in  this  case,  they  were 
found  interfering  with  such  rigjbtB. 

He  shorid  contend,  that  die  power  of  Congress 
to  regulate  commerce,  was  ioomplete  and  entira, 
and,  to  a  certain  extent,  necessarify  exdnsive; 
that  the  acts  in  question  were  regulations  of  com* 
merce,  in  a  most  important  particular;  and  af> 
footing  it  in  those  respects,  in  which  it  wastsidsr 
th«  exclusive  authority  of  Congross:  He  stated 
this  first  proportion  guardeiOy;  He  did  not  mean 
to  say  that  aU  regulations  which  might,  in  their 
operatioo,^  affect  commerce,  were  exdosively'ln 
the  power  of  Congress;  but  thai: ilidlrjpo«er  as 
bad  been  exercised  in  this  case,  did  not  rtandn 
wftk  Ae  States.  Nothing  was  ittorecomplez'^iisii 
and  in  such  an  age  as  this,  no  words 
a  wider  field  than  tommireuU  f^gmhh 
fkn.    Almost  aU  the  buainess  «nd  iniereoorietyr 
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IBM*    lil^  inay  be  oonnected,  incidentally,  more  or  leas, 

^^r|^^^  with  commercial  regulatians*    But  it  was  only 

▼»        necessary  to  apply  to  this  part  of  the  constitution 

^^^  the  well  settled  rules  of  construction.  Some 
powers  are  .hdden  to  be  exclusive  in  Congress, 
from  the  use  of  exclusive  words  in  the  grant; 
otheri,  from  the  prohibitions  on  the  States  to 
exensise  similar  powers ;  and  others,  again,  from 
the  nature  of  the  powers  themselves.  It  has  been 
by  this  mode  of  reasoning  that  the  Court  has  ad- 
judicated on  m&ny  important  questions;  and  the 
same  mode  is  proper  here.  And,  as  some  pow- 
ers haver  been  holden  exclusive,  and  others  not  so, 
uAder  the  same  form  of  expihession,  from  the  na« 
ttnre  of  the  different  powers  respectively;  sq^  where 
the  po^r,  on  any  one  subject,  is  given  in  general 
words,  like  the  power  to  regulate  commerce,  the 
tM6  method  of  construction  would  be^  to  consider 
of  what  parts  the  grant  is  composed,  and  which 
of  thctoe,  frotn  the  nature  of  the  thing,,  ought  to 
be  considered  exclusive.  The  right  set  up  in  tUs 
case,  under  the  laws  of  New- York,  is  a  mono- 
pdlf.  Now,  Jie  thought  it  very  reasonable  to  say, 
that  die  constitution  never  intended  to  leave  with 
die  State*  the  power  of  grantmg  monopolies, 
either  of  trade  of  of  navigation ;  and,  therefore, 
diet  as  to  this,  the  commercial  power  was  exdu- 
«ive  in  Congress. 

It  was  in  vamto  look  for  a  precise  and  exact 
iffkmtiim  of  the  powers  of  Congress,  on  several 
eiAgeets.  The  constitution  did  not  undertake  the 
tHk  of  liMJdBg  such  exaet  definitions*  In  confer- 
hif  pofireni^  it  ptooaeddd  in  theiray  <^ 
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tian^  stating  the  powers  conferred,  one  after  ano^     18M» 
ther;  in  few  words;  and,  where  the  power  was 
general,  or  complex  in  its  nature,  the  extent  of    ^^ 
the  grant  must  necessarily  be  judged  of,  and  Kmi-* 
ted,  by  its  object,  and  by  the  nature  of  the  (ower. 

Few  things  were  better  known,  than  the  iBbne- 
diate  pauses  which  led  to  die  adoption  of  the  pre* 
sent  constitution ;  and  he  Aought  n<4hing  clearer, 
than  that  the  prevailing  motive  was  to  regulate 
commerce ;  to  rescue  it  from  the  embarrassiBg  and 
destructive  consequences,  resulting  from  the  le* 
gislation  of  so  many  different  States,  and  to  {rtaoe 
it  under  the  protection  of  9  uniform  law.  The 
great  objects  were  commerce  and  revenue;  and 
they  were  objects  indissoliibly  connected. ,  JBy 
the  confederation,  divers  restrictions  had  been 
imposed  on  the  States;  but  these  had  not  bean 
found  sufficient.  No  State,  it  wta  true,  coM 
send  or  receive  an  embassy;  nor  make  any  treaty; 
nor  enter  into  any  compact  with  anotiier  Htate,  or 
widi  a  foreign  power ;  nor  lay  duties,  interfering 
with  treaties  which  had  been  entered  into  by  Ckm- 
grass.  But  all  these  were  found  to  be  fer  short  of 
what  the  actual  condition  of  the  countiy  raqpiired. 
The  States  coidd  still,  each  fcnr  itself^  regdate 
comflMTce,  and  the  consecpience  was,  a  perpetual 
jarring  and  hostility  of  commercial  xsgulation. 

In  the  history  of  the  times,  it  was  according 
found,  that  the  great  topic,  urged  on  eXL  occasionf  , 
as  showing  the  necessity  of  a  new  and  diflfarent 
government,  was  the  state  of  trade  and  commerce. 
Tabenefit  and  improve  these,  wasa  great  object 
in  itnAf :  and  it  became  greater  when  it  was  le* 
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1824.  garded  aB  the  only  means  of  enabling  the  country 
to  pay  the  public  debt,  and  to  do  juiftice  to  those 
who  had  most  effectually  laboured  for  its  indepen- 
dence»  The  leading  state  papers  of  the  time  are 
full  of  this  topic.  The  New-Jersey  resolutions* 
complain^  that  the  regulation  of  trade  waa  in  the 
power  of  the  several  States,  within  their  separate 
jurisdiction,  in  such  a  degree  as  to  involve  many 
difficulties  and  embarrassments;  and  they  express 
an  earnest  opinion,  that  the  sole  and  exclusive 
power  of  regulating  trade  with  foreign  States, 
ought  to  be  in  Congress.  Mr.  Witherspoon's 
motion  in  Congress,  in  1781,  is  of  the  same  gene- 
ral character ;  and  the  report  of  a  committee  of 
that  body,  in  1785,  is  still  more  emphatic.  It  de- 
clares that  Congress  ought  to  possess  the  sole  and 
exclusive  power  of  regulating  trade,  as  well  with 
foreign  nations,  as  between  the  States.^  The  re- 
solutions of  Virginia,  in  January,  1786,  which 
wiere  the  immediate  cause  of  the  convention,  put 
forth  this  same  gres^t  object.  Indeed,  it  is  the 
only  object  stated  in  those  resolutions.  There  is 
not  another  idea  in  the  whole  document  Th& 
entire  purpose  for  which  the  delegates  assembled 
at  Annapolis,  was  to  devise  means  for  the  uniform 
regulation  of  trade.  They  found  no  means,  but 
in  a  general  government;  and  they  recommended 
a  convention  to  accomplish  that  purpose.  Over 
.  whatever  other  interests  of  the  country  this  govem- 
iment  may  diffiise  its  benefits,  sqid  its  blessings,  it 
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will  alwajrs  be  true,  as  matter  of  historical  fao^     1824.  ^ 
that  it  had  its  immediate  origin  in  the  necessities    ^^^[^^ 
of  commerce ;  and,  for  its  immediate  object,  the        ▼• 
relief  of  those  necessities,   by  removing  their       ^ 
causes,  and  by  establishing  a  vniform  and  steady 
system.     It  would  be  easy  to  show,  by  reference 
to  the  discussions  in  the  several  Btate  conventions, 
the  prevalence  of  the  same  general  topics;  and  if 
any  one  would  look  to  the  proceedings  of  several 
of  the  States,  especially  to  those  of  Massachu- 
setts and  New- York,  he  would  see,  very  plainly, 
by  the  recorded  lists  of  votes,  that  wherever  this 
commercial  necessity  was  most  strongly  felt,  there 
the  proposed  new  constitution  had  most  friends. 
In  the  New- York  convention,  the  argument  arising 
from  this  consideration  was  strongly  pressed,  by 
the  distinguished  person  whose  name  is  connected 
with  the  present  question. 

We  do  not  find,  in  the  history  of  the  formation 
and  adoption  of  the  constitution,  that  any  man 
speaks  of  a  genetral  concurrent  potoeTj  in  the  re- 
gulation of  foreign  and  domestic  trade,  as  still 
residing  in  the  States.  The  very  object  intended| 
more  than  any  other,  was  to  take  away  such 
power.  If  it  had  not  so  provided,  the  copstitu- 
tion  would  not  have  been  worth  accepting. 

He  contended,  therefore,  that  the  people  in- 
tended, in  establishing  the  constitution,  to  trans- 
fer, from  the  several  States  to  a  general  govern- 
ment, those  high  and  important  powers  over  com- 
merce, which,  in  their  exercise,  were  to  maintain 
an  uniform  and  general  system.  From  the  very 
nature  of  the  case,  these  powers  must  be  exclu- 
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1824.  iite;  that  is,  the  higher  branches  of  commercial 
regulation  mu9t  be  exclusively  committed  to  a 
single  hand.  What  is  it  thi^  is  to  be  regulated  ? 
Not  the  commerce  of  the  several  States,  respec-* 
tively,  but  the  commerce  of  the  United  States. 
Henceforth,  the  commerce  of  the  States  was  to  be 
an  unit ;  and  the  system  by  which  it  was  to  exist 
and  be  governedi  must  necessarily  be  complete, 
entire,  and  uniform.  Its  character  was  to  be 
described  in  the  flag  which  waved  over  it,  E  flu* 
BiBus  UNUM.  Now,  how  could  individual  States 
assert  a  right  of  concurrent  legislation,  in  a  case 
of  this  sort,  without  manifest  encroachment  and 
confusion  P-  It  should  be  repeated,  that  the  words 
used  in  the  constitution,  ''to  regulate  commerce/^ 
are  so  very  general  and  extensive,  that  they  might 
be  Qonstoied  to  cover  a  vast  field  of  legislation^ 
part  of  which  has  always  been  occupied  by  State 
laws;  and,  therefore,  the  words  must  have' area* 
sonable  construetion,  and  the  power  should  be 
considered  as  exclusively  vested  in  Congress,  90 
far,  and  so  far  ooTy,  ws  the  nature  of  th^  power 
requires.  And  he  insisted,  that  the  nature  of  the 
ease,  and  of  the  power,  did  imperiously  reguire^ 
that  such  important  autfaoiity  as  that  of  granting 
monopolies  of  trade  and  navigation^  should  noibe 
considered  as  still  retained  by  the  States*. 

It  is  apparent,  from  the  prohibit  ns  on  the 
power  of  die  States,  that  the  general  Obncurrent 
power  was  not  supposed  to  be  left  with  them. 
And  the  exception,  out  of  these  prohibitions,  of 
thenupeetimlaws^  proves  this  still  more  elearly. 
Which  «iost  coiJcems  th^  commerce  of  this  coun- 
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tcy,  that  New-Tork  and  Virginia  Bhould  have  an  1824» 
imcoAtrolled  power  to  establish  their  inspection 
for  flour  and  tobacco^  or  that  they  should  have  an 
uncontrolled  power,  of  granting  either  a  monopoly 
of  trade  in  their  own  ports^  or  a  monopoly  of  na- 
vigation over  all  the  waters  leading  to  those  ports  ? 
Yet,  the  argument  on  the  other  side  nuist  be, 
that,  although  the  constitutioa  has  sedulously 
guarded  and  limited  the  first  of  these  powers,  it 
has  left  the  last  wholly  unlimited  and  uncontnrfled* 
But,  although  much  had  been  said,  in  the  dis- 
cussion on  former  occasions,  about  this  supposed 
concurrent  power  in  the  States,  he  found  great  dif- 
fidd^in  understanding  what  was  meant  by  it. 
It  was  generally  qualified,  by  saying,  that  it  was 
a  power,  by  which  the  States  could  pass  laws  on 
the  subjects  of  commercial  regulation,  which 
would  be  valid,  until  Congress  should  pass  other 
laws  controlling  them,  or  inconsistent  with  them, 
and  that  then  the  State  laws  must  yield.  What 
sort  of  concurrent  powers  were  these,  which  could 
not  exist  together?  Indeed,  the  very  reading  of 
the  clause  in  the  constitution  must  put  to  flight 
this  notion  of  a  general  concurrent  power.  The 
constitution  was  formed  for  all  the  States ;  and 
Congress  was  to  have  power  to  regulate  commerce. 
Now,  what  is  the  import  of  this,  but  that  Congress 
is  td  giveithe  rule — ^to  establish  the  system — to 
exercise  the  control  over  the  subject?  And,  can 
more  than  one  power,  in  cases  of  this  sort,  give 
the  rule,  establish  the  system,  or  exercise  the 
control?  As  it  is  not  contended  that  the  power 
of  Congress  is  to  be  exercised  by  a  mpervmon 


Ofdea. 


16  CASf:S  IN  THE  SUPRfSME  COURT 

1834.  of  State  legislation ;  and^  as  it  is  elear,  that  Con- 
gress is  to  give. the  general  rule^  he  contended^ 
^2^  that  this  power  of  giving  the  general  rule  was 
transferred,  by  the  coi^stitution,  from  the  States 
to  Congress,  to  be  exercised  as  that  body  might 
see  fit.  And,  conseijuently,  that  all  those  high 
exercises  of  power,  which  might  be  considered  as 
giving  the  rule,  or  establishing  the  system,  in  re- 
gard to  great  commercial  interests,  wer^  necessa- 
rily left  with  Congress  alone.  Of  this  character 
he  considered  monopolies  of  trade  or  navigation; 
embargoes;  the  system  of  navigation  laws;  the 
countervailing  laws,  as  against  foreign  states; 
and  other  important  enactments  respecting  our 
"connexion  with  such  states.  It  appeared  to  him 
a  most  reasonable  construction,  to  say,  that  in 
these  respects,  the  power  of  Congress  is  exclu- 
sive, from  the  nature  of  the  power.  If  it  be  not 
so,  where  is  the  limit,  or* who  shall  fix  a  boundary 
for  the  exercise  of  the  power  of  the  States  ?  Can 
a  State  grant  a  monopoly  of  trade  ?  Can  New- 
York  shut  her  ports  to  all  but  her  own  citizens  ? 
Can  she  refuse  admission  to  ships  of  particular 
nations?  The  argument  on  the  other  side  is, 
and  must  be,  that  she  might  do  all  these  things, 
until  Congress  should  revoke  her  enactments. 
And  this  is  called  concurrent  legislation.  What 
confusion  sqch  notions  lead  to,  is  obvious  enough. 
A  power  in  the  States  to  do  any  thing,  and  every 
thing,  in  regard  to  commerce,  till  Congress  shall 
undo  it,  would  suppose  a  state  of  things,  at  least 
as  bad  as  that  which  existed  before  the* present 
constitution.    It  is  the  true  vnsdom  of  these  go- 
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vernments  to  keep  their  action  as  distinct  as  possi-  1824. 
ble.  The  general  government  should  not  seek 
to  operate  where  the  States  can  operate  with 
more  advantage  to  the  community;  nor  should 
the  States  encroach  on  groundyr  which  the  public 
goody  as  well  as  t\\e  constitution,  refers  to  the 
exclusive  control  of  Congress. 

If  the  present  state  of  things — these  laws  of 
New- York,  the  laws  of  Connecticut,  and  the  laws 
of  NewrJersey,  had  been  all  presented,  in  the 
convention  of  New- York,  to  the  eminent  person 
whose  name  is  on  this  record,  and  who  actdd,  on 
that  occasion,  so  important  a  part;  if  he  had  been 
told,  that,  after  all  he  had  said  in  favour  of  the 
new  government,  ami  of  its  salutary  effects  on 
commercial  regulations,  the  time  should  yet  come, 
when  the  North  River  would  be  shut  up  by  a 
monopoly  from  New-  York ;  the  Sound  interdicted 
by  a  penal  law  of  Connecticut;  repri$al$  au- 
thorized by  New-Jersey,  agaidst  citizens  of  New* 
York;  and  when  one  could  not  cross  a  ferry, 
without  transhipment;  does  any  one  suppose  he 
would  have  admitted  all  this,  as  compatible  with 
the  government  which  he  was  recommending? 

This  doctrine  of  Sigmeral  concurrent  power  in 
the  States,  is  insidious  and  dangerous.  If  it  be 
admitted,  no  one  can  say  where  it  will  stop.  The 
States  may  legishite,  it  is  said,  wherever  Congress 
has  not  made  a  plenary  exercise  of  its  power. 
But  who  is  to  judge  whether  Congress  has  made 
this  plenary  exercise  of  power?  Congress  has 
acted  on  this  power;  it  has  done  all  that  it  deemed 
wise;  and  are  the  States  now  to  do  whatever 

Vol.  IX. 
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1824.    Congren  has  left  undone?  CoogreMi  makes  suck 
Sigj^v^w  j-iii^  33^  in  ixB  judgment,  the  case  requirae;  and 
▼.       those  rules,  whatever  they  arto,  constitute  the* 

All  useful  regulation  does  not  consist  tn  re- 
straint; and  that  which  Ccmgress  sees  fit  to  leave 
fiee,  is  a  part  of  its  regulation,  as  muoh  as  the 
rest« 

He  thought  the  practice  under  the  constitution 
suflGbciently  evinced,  that  this  portion  of  the  com- 
mercial power  was  exclusive  in  Congress.  When, 
before  this  instance,  have  the  Stateis  granted  mo- 
nopolies ?  When,  until  now,  have  they  interfered 
•with  the  navigation  of  the  country?  The  pilot 
laws,  the  health  laws,  or  quarantine  laws;  and 
various  regulations  of  that  class,  which  have  been 
recognised  by  Congress,  are  no  arguments  to 
prove,  even  if  they  are  to  be  called  commercial 
regulations,  (which  they  are  not,)  that  other  re- 
gulations, more  directly  and  strictly  commwcial, 
are  not  solely  within  the  power  of  Congress. 
ThiBre  was  a  singular  fallacy,  as  he  humbly  ven- 
tured to  think,  in  the  argument  of  very  learned 
and  most  respectable  persons,  on  this  subject 
That  argument  alleges,  that  the  States  have  it 
concurrent  power  with  Congress,  of  regulating 
commer<ie;  and  its  proof  of  this  position  isy  that 
the  States  have,  without  any  question  of  their 
right,  passed  acts  respecting  turnpike  roads,  toll 
bridges,  and  ferries.  These  are  declared  to  be 
acts  of  commercial  regulation,  affecting  not  only 
the  interior  commerce  of  the  State  itself,  but  also 
commerce  between  different  Stateis.'    Therefore, 
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as  aH  these  are 

]f«t  adaiovHedged  to  be  rightfiAf 
the  States,  it  foihywB,  bm 
States  must  have  a 


Now,i 

mode  rf  reasoning?  Does  it  not  admits  power 
of  Congress,  atonoe,  upon  all 
jeets  of  kgislatioo?  If  aH  theae  be 
of  conuneice,  within  the  meamng  of  tlie  < 
fation,  then,  ontainljr,  Coograas  hating  a 
cinrent  power  to  regulate 
Uiah  ferries^  tomiMkes,  bridges!,  &€•  and  provide 
for  aU  diis  detail  of  interior  legisiatiQn^  To  ana- 
tain  the  interference  of  the  Slate,  in  alnj^  eow- 
cem  of  maritinie  comnieree,-fiie  argmnewt  adopts 
aprinci|de  wfaicfaacknowledgeathe  rightof  Con- 
gress, over  a  test  scope  of  internal  Ifgislstion, 
which  noonehaahwetofore  supposed  tol 
its  powers.  Batdi]siBnoCaD;foritiai 
that  wfam  Congreaa  and  the  Statea  hare  power 
tolegidate  orer  the  ssme  snli|e6^  the  power  of 
C<Migress#  when  eiefciaed,  controb 
goishes  the  State  power;  and,  dMrefim, ^  < 
seqoence  would  seem  to  follow,  fiom  the 
msatf  that  all  State  legislation,! 
aslunrebeenmentimied,  ia,  ataDtimea,  liableto 
^ai^erior  power  of  Coograas;  a  eoneegnenee, 
iHiidi  no  one  would  adnnt  tor  a  monwnt.  The 
troth  was,  he  thooght,  that  aD  theae  dnnge  were, 
iathrir  gennal  charaeter,  rathn  regidationa  of 
poliee  than  of  coPMneree,  in  the  eonslilalional 
nndentanding  of  that  term.     A  road,  indeed. 
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1824.  might  be  a  matter  of  great  commercial  concern* 
^■gj^jj^^  In  many  cases  it  is  so ;  and  when  it  is  sO|  he 
T.  thought  there  was  no  doubt  of  the  powiBr  of  Con- 
^  ^*  gross  to  make  it.  But,  generally  speaking,  roads, 
and  bridges,  and  ferries,  though,  of  course,  they 
affect  commerce  and  intercourse,  do  not  obtain 
that  importance  and  elevation,  as  to  be  deemed 
commercial  regulatums.  A  reasonable  construe* 
tionmust  be  given  to  the  constitution;  and  such 
construction  is  as  necessary  to  the  just  power  of 
the  States,  as  to  the  authority  of  Congress.  Qua- 
rantine laws,  for  example,  may  be  considered  as 
affecting  commerce ;  yet  they  are,  in  their  nature, 
hedUh  taws.  In  England,  we  speak  of  the  power 
of  regulating  commerce,  as  in  Parliamejit,  or  the 
King,  as  arbiter  of  commerce;  yet  the  city  of 
London  enacts  health  laws.  Would  any  one  infer 
from  that  circumstance,  that  the  city  of  London 
had  concurrent  power  with  Parliament  or  the 
Crown  to  regulate annmerce?  or,  that  it  might 
grant  a  monopoly  of  the  navigation  of  the  Thames? 
While  a  health  law  is  reasonable,  it  is  a  health 
law;  but  if,  under  colour  of  it,  enactments  should 
be  made  for  other  purposes,  such  enactments 
might  be  void. 

In  the  discussion  in  the  N^w-Tork  Courts,  no 
small  reliance  was  placed  oh  the  law  of  that  State 
prohibiting  the  importation  of  slaves,  as  an  ex* 
ample  of  a  commercial  regulation,  enacted  by 
State  authority.  That  law  may  or  may  not  be 
ooDstitutional  and  valid.  It  has  been  referred  to 
generally,  but  its  particular  provisions  have  not 
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been  stated.    When  they  are  more  clearly  seen,     1824. 
its  character  may  be  better  determined. 

It  might  further  be  argued,  that  the  power  of 
Congress  over  these  high  branches  of  commerce 
was  l^xclusiye,  firom  the  consideration  that  Con- 
gress possessed  an  exclusive  admiralty  jurisdiction* 
That  it  did  possess  such  exclusive  jurisdiction, 
would  hardly  be  contested.  No  State  pretended 
to  exercise  any  jurisdiction  of  that  kind.  The 
States  had  abdished  their  Courts  of  Admiral^, 
when  the  constitution  went  into  operation.  Over 
these  waters,  therefore,  or,  at  least,  some  of  them, 
which  are  the  subject  of  this  monopoly,  New- 
Tork  has  no  jurisdiction  whatever.  They  are  a. 
part  of  the  high  sea,  and  not  within  the  body  of 
any  county.  The  authorities  of  that  State  could 
not  punish  for  a  murder,  committed  on  board  one 
of  these  boats,  in  some  places  within  the  range.of 
this  exclusive  grant.  This  restraining  of  the 
States  firom  all  jurisdiction,  out  of  the  bodies  of 
their  own  counties,  shows  plainly  enough,  that 
navigation  on  the  high  seas,  was  understood  to  bo 
a  matter  to  be  regulated  only  by  Congress.  It  is 
not  unreasonable  to  say,  that  what  are  called  the 
waters  of  New-York,  are,  to  purposes  of  naviga- 
tion and  commercial  regulation,  the  waters  of  the 
United  States.  There  is  no  cession,  indeed,  of 
the  waters  themselves,  but  their  vm,  f<Ir  those  pur- 
poses, seemed  to  be  entrusted  to  the  exclusive 
power  of  Congress.  Several  States  have  enacted 
laws,  which  would  appear  to  imply  their  convic- 
tion of  the  power  of  Congress,  over  navigable 
watery  to  a  greater  extent. 
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1824.        If  there  be  a  concurrent  power  of  regulating 

ii^l^^w  commerce  on  t|ie  hig^  seasi  ihere  must  be  acon- 

w.        current  admiral^  jurisdiction,  and  a  concurrent 

^Hfi^    control  of  die  waters.    It  is  a  common  principlci 

that  arms  of  the  sea,  including  navigable  rivetSi 

belong  to  the  sovereign,  jo  far  a$  fUHf^dtumti 

cane^med.   Their  u$e  is  navigati<»i.   The  tFnited 

,  States  possess  the  general  power  over  navigatioffi 

and,  of  course,  ought  to  control,  in  generied,  the 

use  of  navigable  waters.    If  it  be  admitted,  that 

forpmjpa$e$  of  trade  and  namgati<m,  the  North 

Siver,  and  its  bay,  are  the  river  and  bay  of  New- 

York,  and  the  Chesapeake  the  bay  of  Virginia, 

very  great  inconveniences  and  much  confusion 

might  be  the  result 

It  might  now  be  well  to  take  a  netfer  view  of 
these  Uiws,  to  see  more  ^  xactly  what  their  provi* 
sions  were,  what  consequences  have  followed 
from  them,  and  what  would  and  might  follow  from 
other  similar  laws. 

The  first  grant  to  John  Fitch,  gave  him  the 
sole  and  exclusive  right  of  making,  employing, 
iftnd  navigating,  all  boats  impelled  by  fire  or  steam, 
''  tfi  aU  creehi,  river$,  hays,  and  wUers,  withm 
Ihe  territory  and  juriidiction  of  the  8UUe^.^  Any 
other  peiten,  navigating  such  boat,  was  to  forfbit 
it,  and  to  pay  jbl  penalty  of  a  hundred  pounds; 
The  subsequent  acts  repeal  this,  and  grant  simi- 
lar privUeges  to  LMng$ton  and  Fulton:  and 
the  act  of  1811  provides  the  extramtlinaiy  and 
summary  remedy,  which  has  been  already/stated* 
The  river,  the  bay,  and  the  marine  league  along 
the  sh<Mre,  are  all  within  the  scope  of  thingnint 


OF  I'HE  UNITEP  STATES.  35 

Any  remiel,  therefore^  of  this  dewriptioii,  eomiiig    1824. 
into  any  of  thow  waters,  without  a  license,  wfae-  ^^'^^^^^ 
ther  from  another  Btate,  or  from  abroad,  whether       r. 
it  be  a  public  or  private  Teasel,  is  instantly  ibr*     ^''^ 
feited  to  die  grantees  of  the  monopoly. 

Now,  it  must  be  remembered,  that  this  grant.is 
made  as  an  exercise  of  $avereign  polMcal  power. 
Itis  not  an  inspection  law,  nor  a  health  law,  nor 
passed  by  any  derivative  authori^;  it  is  profes- 
sedly an  act  of  sovereign  power.  Of  course,  there 
is  no  limit  to  the  power,  to  be  derived  from  the 
purpoie  for  which  it  is  exercised.  If  exercised 
fcHT  one  purpose,  it  may  be  also  for  anothen  No 
one  can  inquire  iAto  the  mctivei  which  influence 
sovereign  authority.  It  is  enough,  that  such  power 
manifests  its  will.  The  motive  alleged  in  this 
case  is,  to  remunerate  the  grantees  for  a  benefit 
conferred  by  them  on  die  public.  But  there  is  no 
necessary  connexion  between  that  benefit  and  this 
mode  of  rewarding  it;  and  if  die  State  coilld 
grant  this  monopoly  for  that  purpose,  it  could  also 
grant  it  for  any  other  purpose.  It  could  make  the 
grant  for  money;  and  so  make  themommrfyof 
navigation  over  tl^MM  waters  a  direct  source  of 
revenue.  When  ^lis  monopdy  shall  expire^  in 
1838,  the  State  may  continue  it,  for  any  pecuniary 
consideration  which  the  holders  mayseefittooAnr, 
and  the  State  to  receive. 

If'  the  3tate  may  grant  this  mcrnqpcdy,  it  may 
also  grant  another^  for  other  descriptions  of  ves* 
sels;  for  instance,  tor  ilSL  $lo€p8. 

U  it  can  gnat  these  exclusive  privileges  to  a 
few,  it  may  gnat  them  to  many;  that  is,,itnia|r 
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1824.     grant  them  to  all  its  own  citizens,  to  the  exclu- 
sion of  every  body  elae. 

Bat  the  waters  of  New-Tork  are  no  more  the 
subject  of  exclusive  grants  by  that  State,  than  the 
waters  of  other  States  are  subjects  of  such'  grants 
by  those  other  States.  Virginia  may  well  exercise, 
over  the  entrance  of  the  Chesapeake,  all  the  power 
that  New- York  can  exercise  over  the  bay  of  New- 
York,  and  the  waters  on  the  shore.  The  Chesa- 
peake, therefore,  upon  the  principle  of  these, 
laws,  may  be  the  subject  of  State  monopoly;  and 
so  may  the  bay  of  Massachusetts.  But  this  is  not 
all.  It  requires  no  greater  power,  to  grant  a  mo- 
nopoly of  trade,  than  a  monopoly^  of  navigation. 
Of  course,  New- York,  if  these  acts  can  be  main- 
tained, may  give  an  exclusive  right  of  entry  of 
vessels  into  her  ports.  And  the  other  States  may 
do  the  same.  These  are  not  extreme  cases.  We 
have  only  to  suppose  that  other  States  should  do 
what  New-Yoric  has  already  done,  and  that  the 
po#er  should  be  parried  to  its  full  extent. 

To  all  this,  there  is  no  answer  to  be  given  ex- 
cept this^  that  the  amcurrent  power  of  the  States, 
concurrent  though  it  be,  is  yet  fubardinate  to  the 
legislation  of  Congress;  and  that,  therefore,  Con- 
gress may,  when  it  pleases,  annul  the  State  legis- 
lation; but,  until  it  does  so  annul  it,  the  State  ]e« 
gislation  is  valid  and  effectual.  What  is  thne  to 
recommend  a  construction  which  leads  to  a  result 
like  this?  Here  would  be  a  perpetual  hostiliQr; 
one  Legislature  enacting  laws,  till  another  Le|[]8- 
kture  shoidd  repeal  them;  one  sovereign  power 
gjbrkg  the  rtde^  titt  aaother  soM^ 
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abrogate  it;  and  all  this  under  the  idea  of  eon-     18^. 
current  legislation! 

Bat  further;  under  this  canewrremt powtr^  the 
State  does  that  which  Congress  cannot  do;  that 
is,  it  gives  preferences  to  the  citizens  of  some 
States  oyer  those  of  others.  I  do  not  mean  here 
the  advantages  conferred  by  the  grant  on  the 
grantees ;  but  the  disadvawtagei  to  ;vvhich  it  sub- 
jects all  the  other  citizens  of  New-York.  To  im- 
pose an  extraordinary  tax  on  steam  navigation 
visiting  the  ports  of  New-York,  and  leaving  it  free 
every  where  else,  is  giving  a  preference  to  the^ 
citizens  of  othec  States  over  those  of  New-York. 
This  Congress  could  not  do;  and  yet  the  State 
does  it:  so  that  this  power,  at  first  subordinate, 
then  concurrent,  now  becomes  paramount. 

The  people  of  New- York  have  a  right  to  be 
protected  against  this  monopoly;  It  is  one  of  the 
objects  for  which  they  agreed  to  this  constitution, 
that  they  should  stand  on  an  equality  in  commer- 
cial regulations ;  and  if  the  government  should 
not  insure  them  that,  the  promises  made  to  them, 
in  its  behalf,  would  not  be  performed. 

He  contended,  therefore,  in  conclusion  on  this 
point,  that  the  power  of  Congress  over  these  high 
branches  of  commercial  regulation,  was  shown  to 
be  exclusive,  by  considering  what  was  wished  and 
intended  to  be  done,  when  the  convention,  for 
forming  the  constitution,  was  called;  by  what  was 
understood,  in  the  State  conventions,  to  haVe  been 
accomplished  by  the  instrument ;  by  the  prohibi- 
tions on  the  States,  and  the  ejcpress  exception  re- 
lative to  inspection  laws;  by  the  nature  of  the 
toh.T3L  -  4. 


26  CASES  IN  THE  SUPREME  COURT 

1824.     power  itself;  by  the  terms  used,  as  connected 

^^Ty^^  with  the  nature  of  the  power;  by  the  subsequent 

▼.        understanding  and  practice,  both  of  Congress  and 

^^*"'     the  States ;  by  the  grant  of  exclusive  admiralty 

jurisdiction  to  the   federal  government;  by  the 

manifest  danger  of  the  opposite  doctrine,  and  the 

ruinous  consequences  to  which  it  directly  leads. 

It  required  little  now  to  be  said,  to  prove  that 
this  exclusive  grant  is  a  law  regulating  commerce : 
although,  in  some  of  the  discussions  elsewhere, 
it  had  been  called  a  law  of  police.  If  it  be  not  a 
regulation  of  commerce,  then  it  follows,  against 
•the  constant  admission  on  the  other  side,  that 
Congress,  even  by  an  egress  act„  could  not  annul 
or  control  it.  For  if  it  be  not  a  regulation  of 
c^f^merce,  Congress  has  no  concern  with  it.  But 
the  granting  of  monopolies  of  this  kind  is  always 
referred  to  the  power  over  commerce.  It  was  as 
arbiter  of  commerce  that  the  King  formerly 
grapted  such  monopolies.'  This  is  a  law  regu- 
lating commerce,  inasmuch  as  it  imposes  new^ 
conditions  and  terms  on  the  coasting  trade,  on 
foreign  trade  generally,  and  on  foreign  trade  as 
regulated  by  treaties ;  and  inasmuch  as  it  inter- 
feres with  the  free  navigation  of  navigable  wa- 
ters. 

If,  then,  the .  power  of  commercial  regulation, 
possessed  by  Congress,  be,  in  regard  to  the  great 
branches  of  it,  exclusive ;  and  if  this  grant  of  New- 
York  be  a  commercial  regulation,  affecting  com- 
merce/in  respect  to  these  great  branches,  then 

a  iSk  Cdm.  273.    4  M  Com.  l60. 
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the  grant  is  void,  whether  any  case  of  actual  col-     1824. 


GiMom 


lision  had  bappeAed  or  not. 

But|  he  contended,  in  the  second  place,  that  f7 
whether  the  grant  were  to  be  regarded  as  wholly  ^^«*^ 
void  or  not,  it  must,  at  least,  be  inoperative,  when 
the  rights  claimed  under  it  came  in  collision  with 
other  rights,  enjoyed  and  secured  under  the  laws 
of  the  United  States;  and  such  collision,  he  main- 
tained, clearly  existed  in  this  case.  It  would  not 
be  denied  that  the  law  of  Congress  was  para- 
mount. The  constitution  has  expressly  provided 
for  that.  So  that  the  only  question  in  this  part  of 
the  case  is,  whether  the  two  rights  be  inconsistent 
with  each  other.  The  appellant  had  a  right  to 
go  from  New-Jersey  to  New- York,  in  a  vessel, 
owned  by  himself,  of  the  proper  legal  description, 
and  enrolled  and  licensed  according  to  law.  This 
right  belonged  to  him  as  a  citizen  of  the  United 
States.  It  was  derived  under  the  laws  of  the 
United  States,  and  no  act  of  the  Legislature  of 
New- York  can  deprive  him  of  it,  any  more  than 
such  act  could  deprive  him  of  the  right  of  holding 
lands  in  that  State,  or  of  suing  in  its  Courts*  It 
appears  from  the  record,  that  the  boat  in  question 
was  regularly  enrolled,  at  Perth  Amboy,  and  pro*- 
perly  licensed  for  carrying  on  the  coasting  trade. 
Under  this  enrolment,  and  with  this  license,  she 
was  proceeding  to  New- York,  when  she  was  stop- 
ped by  the  injunction  of  the  Chancellor,  on  the 
application  of  the  New- York  grantees.  Thera 
can  be  no  doubt  that  here  is  a  collision,  in  fact; 
that  which  the  appellant  claimed  as  a  right,  the 
respondent  resisted ;  and  there  remains  nothing 
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1824.  now  but  to  determine,  whether  the  appellant  had, 
as  he  contends,  a  right  to  navigate  these  waters ; 
because,  if  he  had  such  right,  it  must  prevail. 
Now,  this  right  was  expressly  conferred  by  the 
laws  of  the  United  States.  The  first  section  of 
the  act  of  February,  1793,  c.  8.  regulating  the 
coasting  trade  and  fisheries,  declares,  that  all  ships 
and  vessels,  enrolled  and  licensed  as  that  act  pro- 
vides, **  and  no  others,  shall  be  deemed  ships  or 
vessels  of  the  United  States,  entitled  to  the  pri- 
vileges of  ships  or  vessels  employed  in  the  coast- 
ing trade  or  fisheries."  The  fourth  section  of 
the  same  declares,  "  that  in  order  to  the  licensing 
of  any  ship  or  vessel,  for  carrying  on  the  coasting 
trade  or  fisheries,"  bond  shall  be  given,  &c.  ac- 
cording to  the  provisions  of  the  act.  And  the 
same  section  declares,  that  the  owner  having  com- 
plied with  the  requisites  of  the  law,  '^  it  shall  be 
the  duty  of  the  Collector  to  grant  a  license  for  car- 
rying on  the  coasting  trade ;"  and  the  act  proceeds 
to  give  the  form  and  words  of  the  license,  which 
h,  therefore,  of  course,  to  be  received  as  a  part 
of  the  act ;  and  the  words  of  the  license,  after 
the  necessary  recitals,  a^e,  ^^  license  is  hereby 
granted  for  the  said  vessel  to  be  employed  in  car- 
rying on  the  coasting  trade;" 

Words  could  not  make  this  authority  more  ex- 
press. 

The  Court  below  seemed  to  him,  with  great 
deference,  to  have  mistaken  the  object  and  nature 
of  the  license.  It  seemed  to  have  been  of  opinion 
that. the  license  had  no  other  intent  or  efiecl  than 
io  ascertain  the  ownership  and  character  of  the 


OV  THE  mSlTEIi  STATLS.  29 

vcsael.    But  this  was  the  peculiar  office  and  object     1824. 
of  the  enrolment     That  document  ascertains  ^qJ^2^ 
that  the  regular  proof  of  ownership  and  character        ▼. 
has  been  given;  and  the  license  is  given,  to  con-       ^ 
fer  the  right,  to  which  the  party  has  shown  hina- 
self  entitled.     It  is  the  authority  which  the  master 
carries  with  him,  to  prove  his  right  to  navigate 
freely  the  waters  of  the  United  States,  and  to 
carry  on  the  cpasting  trade. 

In  some  of  the  discussions  which  had  been 
Jiad  on  this  question,  it  had  been  said,  that  Con- 
gress had  only  provided  for  ascertaining  the  owner- 
ship and  property  of  vessels,  but  had  not  pre- 
scribed to  what  use  they  might  be  applied.  But 
this  K  thought  an  obvious  error;  the  whole  object 
of  the  act  regulating  die  coasting  trade,  was  to 
declare  what  vessels  shalf  enjoy  the  benefit  of 
heing  used  in  the  coasting  trade.  To  secure  this 
use  to  certain  vessels,  and  to  deny  it  to  others, 
was  precisely  the  purpose  for  which  the  act  was 
passed.  The  error,  or  what  he  humbly  supposed 
to  be  the  error,  in  the  judgment  of  the  Court  be- 
low, consisted  in  that  Court's  having  tliought,  that 
oithough  Congress  might  act,  it  had  not  yet  acted, 
in  such  a  way  as  to  confer  a  right  on  the  appel- 
lant: whereas,  if  a  right  was  not  given  by  this 
law,  it  never  could  be  given ;  no  law  could  be 
more  express.  It  had  been  admitted,  that  sup- 
posing there  was  a  provision  in  the  act  of  Con- 
gress, that  all  vessels  duly  licensed  should  be  at 
liberty  to  navigate,  for  the  purpose  of  trade  and 
commerce,  over  all  the  navigable  harbours,  bays, 
rivers  and'  lakes,  within  the  several  States,  any 
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1824.     law  of  the  States,  creating  particular  privileges  as 

^■^gr^^^  to  any  particular  class  of  vessels,  to  the  contrary 

▼.        notwithstanding,  the  only  question  that  could  arise, 

^^*^     in  such  a  case,  would  be,  whether  the  law  was 

constitutional ;  and  that  if  that  was  to  be  granted 

or  decided,  it  would  certainly,  in  all  Courts  and 

places,  overrule  and  set  aside  the  State  grant. 

Now,  he  did  not  see  that  such  supposed  case 
could  be  distinguished  from  the  pr^s^nt.  We 
show  a  provision  in  an  act  of  Congress,  that  all 
vessels,  duly  licensed,  may  carry  on  the  coasting 
trade ;  nobody  doubts  the  constitutional  validity 
of  that  law ;  and  we  show  tliat  this  vessel  was 
duly  licensed  according  to  its  provisions.  This  is 
all  that  is  essential  in  the  case  supposed.  The 
presence  or  absence  of  a  non  obstante  clause, 
cannot  affect  the  extent  or  operation  of  the  act  of 
Congress.  Congress  has  no  power  of  revoking 
State  laws,  as  a  distinct  power.  It  legislates  over 
subjects;  and  over  those  subjects  which  are  within 
its  power,  its  legislation  is  supreme,  and  necessa- 
rily overrules  all  inconsistent  or  repugnant  State 
legislation.  If  Congress  were  to  pass  an  act  ex- 
pressly revoking  or  annulling,  in  whole  or  in  part^ 
this  New- York  grant,  such  an  act  would  be  wholly 
useless  and  inoperative.  If  the  New- York  grant 
be  opposed  to,  or  inconsistent  with,  any  constitu- 
tional power  which  Congress  has  exercised,  then, 
so  far  as  the  incompatibility  exists,  the  grant  is 
nugatory  and  void,  necessarily,  and  by  reason  of 
the  supremacy  of  the  law  of  Congress.  But  if 
the  grant  be  not  inconsistent  with  any  exercise  of 
the  powers  of  Congress,  then,  certainly.  Con- 
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gress  has  no  authority  to  revoke  or  anmil  it  Sach  1824. 
an  act  of  Congress,  therefore,  would  be  either  ^^T^^^ 
unconstitutional  or  supererogatory.  The  laws  of  ▼. 
Congress  need  no  lum  obUanU  clause.  The  ^ 
constitution  makes  them  supreme,  when  State 
laws  come  inhx  qfiposition  to  them ;  so  that  in 
these  cases  there  is  no  question  except  this,  whe- 
ther there  be,  or  be  not,  a  repugnancy  or  hostility 
between  the  law  of  Congress  and  the  law  of  the 
State.  Nor  is  it  at  all  material,  in  this  view»  whe- 
ther the  law  of  the  State  be  a  law  rcgulatu^  cem- 
merce,  or  a  law  of  police,  or  by  whatever  other 
name  or  character  it  may  be  designated.  If  its 
provisions  be  inconsistent  with  an  act  of  Congress, 
tliey  are  void,  so  far  as  that  inconsistency  extends. 
The  whole  argument,  therefore,  is  substantially 
and  efiectually  given  up,  when  it  is  admitted,  that 
Congress  might,  by  express  terms,  abrogate  the 
State  grant,  or  declare  that  it  should  not  stahd  in 
the  %vuy  of  its  own  legislation ;  because,  such  ex- 
press terms  would  add  nothing  to  the  effect  and 
operation  of  an  act  of  Congres:^. 

He  contended,  therefore,'  upon  the  whole  of 
this  point,  that  a  case  of  actual  collision  had  been 
made  out,  in  this  case,  between  the  Qtate  grant 
and  the  act  of  Congress ;  and  as  the  act  of  Con- 
gress was  entirely  unexceptionable,  and  clearly  in 
pursuance  of  its  constitutional  powers,  the  State 
grant  must  yield. 

There  were  other  provisions  of  the  constitution 
of  the  United  States,  which  had  more  or  less 
Bearing  on  this  question :  **  No  State  shall,  with- 
out the  consent  of  Congress,  lay  any  duty  of  tnn.^ 
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1824.  nage."  Under  colour  of  grants  like  this,  that 
prohibition  might  be  wholly  evaded.  This  grant 
authorizes  Messrs.  Livingston  and  Fulton  to  li- 
cense navigation  in  the  waters  of  New^York. 
They,  of  course^  license  it  on  their  own  ierms. 
They  may  require  a  pecuniary  consideration,  as- 
certained by  tlie  tonnage  of  the  vessel;  or  in  any 
other  manner.  Probably,  in  fact,  they  govern 
themselves,  in  this  respect,  by  the  size  cr  tonnage 
of  the  vessels,  to  which  they  grant  licenses.  Now, 
what  is  this  but  substantially  a  tonnage  duty,  under 
the  law  of  the  State?  Or  does  it  make  any  dif- 
ference, whether  the  receipts  go  directly  to  her 
own  treasury,  or  to  the  hapds  of  those  to  whom 
she  has  made  the  grant  ? 

There  was,  lastly,  that  provision  of  the  consti- 
tution which  gives  Congress  power  to  promote  the 
{NTogress  of  science  and  the  useful  arts,  by  secu- 
ring to  authors  and  inventors,  for  a  limited  time, 
an  exclusive  right  to  their  own  writings  an4  dis- 
coveries. Congress  had  exercised  this  power, 
and  made  all  the  provisions  which  it  deemed  use^ 
ful  or  necessary.  The  States  might,  indeed,  like 
munificent  individuals,  exercise  their  own  bounty 
towards  authors  and  inventors,  at  their  own  dis- 
cretion. But  to  confer  reward  by  exclusive  grants, 
evtra  if  it  were  but  a  part-  of  the  use  of  the  writing 
or  invention,  was  not  suf^os^d  to  be  a  powtr 
properly  to  be  exercised  by  the  States.  Much  less 
could  they,  under  the  notion  of  conferring  re* 
wards  in  such  cases,  grant  monopolies^  the  enjoy- 
ment of  which  should  be  essentially  incompatible 
with  the  exercise  of  rights  holden  under  the  laws 
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of  the  United  States.  He  should  insist,  however, 
the  less  on  these  points,  as  they  were  open  to 
counsel,  who  would  come  after  him,  on  the  same 
side,  and  as  he  had  said  so  much  upon  what  ap- 
peared to  him  the^more  important  and  interesting 
part  of  the  argument; 

Mr.  Oaklejf,  for  the  respondent,  stated,  that 
there  were  some  general  principles  applicable  to 
this  subject,  which  might  be  assumed,  or  which 
had  been  settled  by  the  decisions  of  this  Court, 
and  which  had  acquired  the  force  of  maxims  of 
political  law.  Among  these  was  the  principle, 
that  the  States  do  not  derive  their  independence 
and  sovereignty  from  the  grant  or  concession  of 
the  British  crown,  but  from  their  own  act  in  the 
declaration  of  independence.  By  this  act,  they 
became  **  free  and  independent  States,''  and  as 
such,  ''  have  full  power  to  levy  war,  conclude 
peace;  contract  alliances,  establish  commerce, 
and  to  do  all  other  acts  and  things  which  indepen- 
dent States  may  of  right  do."  The  State  of  New- 
York,  having  thus  become  sovereign  and  inde- 
pendent, formed  a  constitution,  by  which  the  '^  su- 
preme legislative  power''  was  vested  in  its  Legis- 
lature :  and  there  are  no  restrictions  on  that  power, 
which  in  any  manner  relate  to  the  present  contro- 
versy. On  the  other  hand,  the  constitution  of  the 
United  States  is  one  of  limited  and  expressly  de- 
legated powers,  which  can  only  be  exercised  as 
granted,  or  in  the  cases  enumerated.'    This  prin- 

m  ATCiiUoch  ▼•  Maryland,  4  Wheat.  Rep.  405.    Per  Marshall, 
C.  J.    Hmistoii  ▼.  Moore,  5  Wheai.  Rep;  48.    Per  Story,  J 
VffL.  IX.  5 
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1824*  ciple,  which  distinguishes  the  national  from  the 
State  governments,  is  derived  from  the  nature  of 
the  constitution  itself,  as  being  a  delegation  of 
power,  and  not  a  restriction  of  power  previously 
possessed ;  and  from  the  express  stipulation  in 
the  10th  amendment,  that  ^^  the  powers  not  dele- 
gated to  the  United  States  by  the  constitution/ 
nor  prohibited  by  it  to  the  States,  arc  reserved  to 
the  States  respectively,  or  to  the  people."  The 
national  constitution  must,  therefore,  be  construed 
strictly,  as  regards  the  powers  expressly  granted, 
and  the  objects  to  which  those  powers  are  to  be 
applied.  As  it  is  a  grant  of  power  in  derogation 
of  State  sovereignty,  every  portion  of  power,  not 
granted,  must  remain  in  the  State  Legislature.' 

These  principles  are  all  founded  on  the  doc- 
trine, that  a  strict  rule  of  construction  must  be 
applied,  in  ascertaining  the  extent  and  object  of 
those  powers  which  are  expressly  delegated.  The 
powers  delegated  are  of  two  classes:  such  as  are 
expressly  grantedf  and  such  as  are  implied,  as 
**  necessary  and  proper''  to  carry  into  execution 
the  powers  expressly  enumerated.  As  to  these 
implied  powers,  the  constitution  must  be  construed 
liberally,  as  respects  their  nature  and  extent: 
because  the  constitution  implies  that  rule,  by  not 
undertaking  to  enumerate  diese  powers,  and  be- 
cause the  grant  of  these  powers  is  general  and 
unlimited.  But  tibis  rule  has  one  exception: 
When  the  means  of  executing  any  expressly  grant- 


a  17^  PederaUsi,  No.  82.    Houston  v.  Moore,  5  Wheat  Rep* 
48»    Per  Story,  J. 
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ed  power  are  particularly  enumerated,  then  no     1824. 
other  mode  of  executing  that  power  can  be  im-  '^*^J^J^^ 
plied  or  used  by  Congress,  since  the  constitution        v. 
itself  determines  what  powers  are  "  necessary  and     ^'^^^ 
proper^  in  that  given  case. 

These  delegated  powers,  whether  express  or 
implied,  are,  (1.)  those  which  are  excltuively  vest- 
ed in  the  United  States;  and,  (2.)  those  which  are 
caiumrrent  in  the  United  States  and  the  respective 
States. 

It  is  perfectly  settled,  that  an  affirmative  grant 
of  power  to  the  United  States  does  not,  of  itself, 
devest  the  States  of  a  like  power/  The  authori- 
ties cited  settle  this  question,  and  it  is  no  longer 
open  for  discussion  in  this  Court. 

The  powers  vested  exclusively  in  Congress  are, 
(1.)  Those  which  are  granted  in  express  terms. 
(2.)  Those  which  are  granted  to  the  United  States, 
and  expressly  prohibited  to  the  States.  (3.)  Those 
which  are  exclusive  in  their  nature. 

All  powers,  exclimve  in  tfieir  nature^  may  be 
included  under  two  heads:  (I.)  Those  whid^have 
their  origin  in  the  constitution,  and  where  the  ob- 
ject of  them  did  not  exist  previous  to  the  Union. 
These  may  be  called  strictly  ^laCumo?  powers. 
(2.)  Those  powers  which,  by  other  provisions  in 
the  constitution,  have  an  effect  and  operation, 
when  exercised  by  a  State,  without  or  beyond  the 
tenitorial  limits  of  the  State. 


a  Sturges  v.  Crowninsbield,  4  JFkeat.  Rep.  193.  Per  Mar- 
shall, C.  J.  Houston  V.  Moore,  5  Wheat.  Ap.  15.  17.  Per 
Washington,  J.    Id.  45.  Per  Johnson,  J.    U.  48.  Per  Story,  J. 
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1824.        As  examples  of  the  first  class,  may  be  meu- 
^"^^^^^  tioned,  the  "  power  to  borrow  money  on  the  ere- 
V.        dit  of  the  United  States.''    Here  the  object  of  the 
*  *^     power,  (to  borrow  money  for  the  use  of  the  Uni- 
ted States,)  and  the  means  of  executing  it,  (by 
pledging  their  credit,)  have  their  origin  in  the 
Union,  and  did  not  previously  exist.    So  ,as  to  the 
power  *'  to  establish  tribunals  inferior  to  the  Su- 
preme Court,"  the  same  remark  will  apply. 

Of  the  second  class,  the  power  *^  to  establish 
an  uniforin  rule  of  naturalization,"  is  an  instance. 
This  power  was  originally  in  the  State$,  and  was 
extensively  exercised  by  them,  and  would  now  be 
concurrent,  except  for  another  provision  in  the 
constitution,  that  ''  citizens  of  each  State  shall 
be  entitled  to  ail  the  privileges  and  immunities  of 
citizens  in  the  several  States."*  It  is  not  held  to 
be  exclusive,  from  the  use  of  the  term  ''  unifai'm 
rule."  This  Court  has  held,  that  the  use  of  an 
analogous  term,  *^  uniform  laws  "  in  respect  to  the 
associated  subject  of  bankruptcy,  does  not  imply 
an  exclusive  power  in  Congress  over  that  smbject.'' 
The  true  reason  why  the  power  of  establisLlng  an 
uniform  rule  of  naturalization  is  exclusive,  must 
be,  that  a  person  becoming  a  citizen  in  one  State, 
would  thereby  become  a  citizen  of  another,  per- 
haps even  contrary  to  its  laws,  and  the  power  thus 
exercised  would  operate  beyond  the  limits  of  the 
State. 

As  to  concurrent  powers:  it  is  highly  important 


a  Chirac  v.  Chirac,  2  Wheat.  Rep.  268,  2G9. 
h  Siurges  v.  CrowiiiBshield,  4  WkeOi.  Repi  193. 
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to  bold  all  powers  concurrent,  where  it  can  be  1834. 
done  without  violating  the  plain  letter  of  the  con- 
stitution. All  these  powers  are  essential  to  State 
soYereignty,  and  are  constantly  exercised  for  the 
good  of  the  State.  These  powers  can  be  best 
exercised  by  the  State,  in  relation  to  all  its  in* 
temal  concerns,  connected  with  the  objects  of  the 
power.  All  powers,  therefore,,  not  expressly  ex- 
clusive, or  clearly  exclusive  in  their  nature,  ought 
to  be  deemed  concurrent.  All  implied  powers 
are,  of  course,  concurrent.  It  has  never  yet  been 
contended,  that  powers  implied  as  necessary  and 
proper  to  cwry  into  effect  an  exclusive  power,  are 
themselves  exclusive.  Such  a  doctrine  would  de- 
prive the  States  almost  entirely  of  sovereignty,  as 
these  implied  powers  must  inevitablybe  very  nume- 
rous, and  must  embrace  a  wide  field  of  legislation. 
So  also,  all  enufneraUd  powers  are  to  be  considered 
concurrent^  unless  Uiey  clearly  fall  under  the  head 
of  excluiive:  either  as  being  granted,  in  terms, 
exclusively  to  the  United  States,  or  as  expressly 
prohibited  to  the  States,  or  as  being  exclusive  in 
their  nature,  as  before  explained. 

A  power  exclusive  in  its  nature,  is  said  to  be 
repugnant  and  contradictory  to  a  like  power  in 
the  States.  This  repugnancy  exists  only  in  cases 
where  a  State  cannot  legislate,  in  any  manner,  or 
under  any  circumstances,  under  a  given  power, 
without  conflicting  with  some  existing  act  of  Con- 
gress, or  with  some  provision  of  the  constitution. 
Thus,  it  is  laid  down  by  the  commentators  on  the 
constitution,  that  ''the  power  granted  to  the  Union 
is  exclusive,  wheiT  the  existence  of  a  similar  power 
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1824.  in  the  States  would  be  absoltUefy  and  totally  con- 
tradictory and  repugnfint^^*  **  Or  where  an  au«- 
thority  is  granted  to  the  Union,  with  which  a  simi- 
lar authority  in  the  State  would  be  utterly  in- 
compatible.^^^  And  again :  ''  It  is  not  a  mere  pos- 
sibility of  inconvenience  in  the  exercise  of  pow- 
ers, but  an  immediate  constitutional  rqmgnimey, 
that  can,  by  implication,  alienate  and  extinguish  a 
pre-existing  right  of  sovereignty."'  These  strong 
expressions  show  that  the  repugnancy  of  power 
to  power  must  bo  such,  as  to  produce  actual  inter- 
ference and  conflict,  under  all  circumstances,  and 
in  all  cases,  in  which  the  power  is  exercised  by  the 
two  governments :  or,  in  other  words,  must  be 
such  that  the  States  can  pass  no  law  on  the  sub- 
ject matter  of  the  power,  without  contravening 
the  express  provisions  o""  the  constitution;  or  with- 
out actually  interfering  /ith  the  operation  of  some 
statute  of  Congress.  These  terms  are  used  by 
the  author  of  the  papers  from  which  they  are 
quoted,  to  distinguish  those  cases  of  absolute  re- 
pugnancy from  others,  **  where  the  exercise  of  a 
concurrent  jurisdiction  might  be  productive  of  oc- 
casional interference  in  the  poliay  of  any  branch 
of  administration,  but  would  not  imply  any  direct 
contradiction  or  repugnancy  in  point  of  constitu- 
tional authority.'''  The  same  principle  has  been 
adopted  by  this  Court  on  several  occasions/ 

a  The  Federaiist,  Na  32. 
ft  Id.  No.  82. 
r  M.  No.  32. 
d  Id.  No.  32. 

e  M^CuUoch  v.  Maryland,  4  Wheat.  Rep.  425.    Per  Manball, 
C.  3.    Houftdn  v.  Moore,  5  Wheat.  JRcp.  49*    Per  Story,  J. 
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It  appears,  then,  that  the  repugnancy  which     1824. 
makes  a  power  exclusive,  must  be  clear,  direct, 
positive,  and  entire.    It  cannot  be  a  matter  of 
speculation  or  theory,  but  must  be  practical :  not 
a  repugnancy  that  may  arise  in  some  exercise  of 
the  power  by  both  governments;  but  one  that 
miwf  arise,  in  any  exercise  of  such  power,  which 
is  attempted  by  the  States.    To  ascertain,  then, 
whether  any  given  power  be  concurrent,  we  must 
inquire,  (1.)  Whether  it  was  possessed  by  the 
States,  previous  to  the  constitution,  as  appertain- 
ing to  their  sovereignty  ?   (2.)  WheUier  it  is  grant- 
ed, in  exclusive  terms,  to  the  Union  ?  (3.)  Whether 
ii  is  granted  to  the  Union,  and  prohibited  in  ex- 
press terms  to  the  States  ?  (4.)  Whether  it  is  exclu- 
sive in  its  nature,  either  as  operating,  when  exer* 
cised  by  the  States,  without  their  territorial  limits, 
and  upon  other  parts  of  the  Union ;  or  as  having 
its  origin  and  creation  in  the  Union  itself;  or  as 
being  so  entirely  repugnant,  that  no  exercise  of 
it  can  take  place  by  the  States,  without  actual  con- 
flict with  the  constitution  of  the  Union,  in  its  prac- 
tical operation  and  effects. 

All  concurrent  powers  may  be  divided  into  two 
classes:  (1.)  Those  where,  from  their  nature, 
when  Congress  has  acted  on  the  subject  matter, 
the  States  cannot  legislate  at  all  in  any  degree. 
(2.)  Those  where  the  States  may  legislate,  though 
Congress  has  previously  legislated  on  the  same 
subject  matter. 

The  Jirtt  class  includes  those  instances  where 
any  act  of  Congress  covers  the  whole  ground  of 
legislation,  and  exhausts  the  subjects  on  which  it 
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1824;  acts.  Such  10  the  power  to  fix  the  standard  of 
weights  and  measures.  Here,  when  the  standard 
of  any  particular  weight  or  measure  is  fixed  by 
Congress,  the  whole  power  is  executed  as  to  that 
particular;  and  so  far  the  power  of  Uie  States  is  at 
an  end.  But,  until  Congress  does  this,  it^^uanot 
be  ^doubted  that  a  State  may  act  on  the  subject; 
and  if  the  laws  of  Congress  apply  only  to  some 
weights  and  measures,  all  others  are  subject  to 
State  regulation.  Thus,  New-Tork  has  long  had 
a  law  to  regulate  weights  and  measures,  which 
establishes  the  English  standard  for  tliat  State, 
*'  until  Congress  shall  establish  the  standard  for 
the  United  States.'''  So,  also,  the  power  to  regu- 
late the  value  of  foreign  coin.  An  act  fixing  the 
value  of  any  species  of  coin,  necessarily  disposes 
of  the  whole  power  as  to  that  species.  They  are 
both  instances  in  which,  when  Congress  has 
acted  at  all,  there  immediately  arises  that  entire 
and  absolute  repugnancy,  and  that  utter  incdm- 
patibiUty,  which  exclude  the  States  firom  all  power 
over  the  subject. 

The  second  class  of  concurrent  powers  contains 
those  in  which,  from  their  nature,  various  regula- 
tions may  be  made,  without  any  actual  collision  in 
practice.  These  are,  those  where  the  power  may 
be  exercised  on  different  subjects ;  or  on  the  same 
subject,  in  different  modes;  or  where  the  object 
of  the  power  admits  of  various  independent  regu- 
lations, which/ may  of^rate  together.  In  all  these 
cases,  the  State  may  legislate,^  though  Congress 

a  i  IL  JL  c.  so.  f  •  sfi. 
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lias  legifllaied  tinder  the  sttne  foweat.  This  pb*  ISStlL 
tolts  ^m  the  very  nature  of  coneurrent  pe#er. 
Each  parQr  poaaesaing  the  power,  may  of  coank 
nseit.  Each  being  sovereign  as  totha  power, 
mBLj  use  it  in  any  form,  and  in  relation  to  any 
subject ;  and  to  guard  against  a  conflict  in  pracdoo, 
the  law  of  Congress  is  made  supreme* 

The  provision,  that  the  law  of  Congnsss  rinll 
be  the  supreme  law  in  such  cases,  is  the  grovml 
of  a  conclusive  inference,  not  only  that  there  ore 
concurrent  powers,  but  that  those  powers  nuj  be 
exercised  by  both  governments  at  the  same  time. 
One  law  cannot  be  said  to  be  superior  to  anotber, 
and  to  control  it,  unless  it  acts  in  a  manner  ia- 
consistent  with  and  repugnant  to  that  other*  The 
question  of  supremacy,  therefore,  can  never  ariR, 
unless  in  cases  of  actual  conflict  or  interference* 
If  the  mere  exercise  of  a  power  by  Congress 
takes  away  all  right  from  the  State  to  act  under 
that  power,  then  any  State  law,  under  such  a 
power,  would  be  void;  not  as  conflicting  with  the 
supreme  law  of  Congress,  but  as  being  repugnant 
to  the  provisions  pf  the. constitution  itself,  and  as 
being  passed  by  the  State,  in  the  first  instaace^ 
without  authority.  If  this  doctrine  were  true, 
then  the  provision  that  the  laws  of  Congress  shoitid 
be  supreme,  was  entirely  idle.  It  would  hiBVtf 
been  sufficient  to  have  said  merely,  that  the 
constitution  should  be  supreme.'    Thes6  positions 

a  Senrgcf  ▼.  Crowniwhield,  4  ITheaL  Bep^  195,  196.  Pc^ 
VattAuO,  C.  J.  Houftoo  v.  Moore,  5  Wheat.  Rep.  54. 45.  Per 
Johnsoo,  J.  Id.  49,  50.  55.  Per  Story,  J.  LWingstoo  v.  Vu 
IffSD,  9  Joku.Rep.  575,  576.    Per  Thovpson,  J. 
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IttU.    are  dl  BuppoMed  by  the  jodgiaieiits  of  tbii  Court, 
^^^^  and  of  other  Gourte  whoee  avthoritjr  deserves  to 

^.  be  fMpected. 
^^^^*  From  this  miaaB  of  authority,  aad  the  reaaons  oil 
Which  it  ia  fbundea,  it  teautta,  (1.)  That  a  State 
may  legiatate  in  all  cases  of  coiiciirrent  power, 
though  Congress  has  acted  under  the  same  powtr 
and  upon  the  same  subject,  matter*  (2.)  That  thy 
qsestion  of  supremacy  cannot  arisei  eieept  m  the 
case  of  actual  and  practical  collisioB*  (3«)  That 
such  collision  must  be  direct  and  positive,  and  the 
State  law  must  operate  to  Itinit,  restrict,  or  de- 
feat, the  efiect  of  a  statute  of  Congreas.  (4I)  That 
in  such  case,  the  'State  law  yields  in  those  parti- 
cukra^  in  which  such  actual  colltdon  arises,  bat 
remains  valid  in  all  other  respects. 

The  States  have,  accordingly,  acted  upon  this 
construction  to  a  great  extent.  Thus,  the  power 
to  lay  and  collect  taxe$,  ta  admitted  on  all  hands 
to  be  c<mcurrent«  It  is  constantly  exercised  by 
the  States,  in  every  form,  and  both  real  and  per- 
sonal estate  have  frequently  been  taxed  by  the 
national  and  local  govemmentSi  at  the  same  time. 
89,  under  the  power  to  lay  and  collect  excises,  the 
same  article  has  frequently  been  taxed  by  both 
governments.  And  the  power  to  lay  imposts,,  or 
duties  on  exports,  and  imports,  and  tonnage,  is  also 
concurrent,  except  tliai  no  State  can  lay  any  duty 
on  imports  and  exports,  at  duty  of  tonnage,  unless, 
such  as  are  absolutely  niSCessary  for  executing  its 
inspection  laws.  So,  also,  the  power  to  provide 
for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States,  is  a  power 
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which  iatiBLj  be  exerdaed  bythe  Slates.  A  State  1824. 
msj  make  it  att  (fftbace  to  eounletfeit  the  coin  o# 
any  foreign  countty  within  its  territory.  Thus, 
NeW'Yolrk  hil»  provided  for  the  ponishment  of 
coootefftiting  **  atiy  of  the  apecies  of  gold  or  ail- 
ver  emna,  now  current,  or  hereafter  to  be  current 
in  thia  State.^'  And  Congress  has  provided  for 
the  punishment  of  counterfeiting  *'  any  gold  or  sil- 
ver  coin  tf  the  United  States,''  or  of  any  **  foreign 
gold  or  silver  coins,  which,  by  law,  now  are,  or 
hereafter  shall  be  made  current,  or  be  in  actual 
use  and  circulation  as  money,  within  the  United 
States/'^  New-Tork  1ms  punished  the  countc. 
feiting  of  ''  any  promissory  note,  for  the  payment 
of  money,"  including  notes  made  by  any  body 
corporate ;'  and  under  this  the  counterfeiting  of 
the  notes  of  the  bank  of  the  United  States  is 
punished.  Congress  has  punished  the  same  of- 
fence in  the  law  incorporating  the  bank  of  the 
United  States."*  In  all  these  acts  of  Congress, 
relating  to  coins  and  bank  notes,  it  is  provided, 
''that  nothing  in  them  contained  shall  be  so  con- 
strued as  to  deprive  the  Courts  of  tlie  individual 
States  of  jurisdiction,  under  the  laws  of  the  seve-- 
ral  States,  over  any  offence  made  punishable  by 
these  acts/'  This  fidiows  that  Congress  conmdered 
the  power  to  punish  these  offences  as  concurrent, 
and  that  it  could  be  exercised  by  the  States  on  the 


a  1 IL  L.  p.  406.  t.  5. 6. 

6  4  L.  IT.  s.  er. 

e  lILL.  404. 
a4L.U.S.9l.    6  J(i  47- 
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1824.     ground  of  their  own  inherent  authority,  as  it  is 

^■^TjjJ^^  held  that  Congress  cannot  delegate  any  part  of 

▼.        the  criminal  jurisdiction  of  the  United  States  to 

^***^  the  State  tribunals/  Again :  the  power  to  pro- 
vide for  organizing)  arming,  and  disciplining  the 
militia,  is  a  concurrent  power,  according  to  the 
same  principles/  But  the  States  have  been  in 
the  constant  habit  of  superadding  to  the  regula- 
tions of  Congress,  additional  provisions,  suited 
to  their  own  views  and  local  circumstances/  These 
instances,  which  might  be  greatly  multiplied,  show 
the  practical  construction  put,  both  by  Congress 
and  the  State  Legislatures,  upon  these  concurrent 
powers. 

The  learned  counsel  here  recapitulated  the  prin* 
dples  laid  down,  and  proceeded  to  apply  them  to 
the  discussion  of  the  cause,  which  he  divided  into 
two  branches.  (1.)  The  supposed  repugnancy 
of  the  laws  of  New- York  to  the  power  of  Con- 
gress on  the  subject  of  patents  and  copy-rights. 
(2*)  Their  supposed  conflict  with  the  power  of 
Conj^ess  to  regulate  commerce. 

As  to  the  first,  the  words  of  the  constitution 
ar^,  ''  Congress  shall  have  power  to  promote  the 
progress  of  science  and  the  useful  arts,  by  se- 
euriqg,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and 
discoveries." 


«  Homtcm  t.  Moore,  5  ITheai.  Rep.  69.    Per  Story,  J. 
h  Id.  51. 

c  1  k.L.of  2V.  F.  2164    Law9  of  Georgia,  46S.    SLoaniff 
teHmyhHadOf  32(h 
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ThiB  fowev  is  concurrcTUf  according  to  aH  the  1824.  • 
principles  before  laid  down.  It  is  clearly  a  power 
appertaining  to  sovereigntyi  and,  as  such,  vested 
in  the  Legislature  of  New- York,  before  the  for? 
mation  ofihe  United  States^  constitution.  A  power 
to  promote  science  and  the  useful  arts,  is  highly 
important  to  every  civilized  society.  It  embraces 
all  the  means  of  education,  and  all  kinds  of  me- 
chanical labour  and  improvements.  It  is  con- 
stantly exercised  by  all  governments,  as  a  sove- 
reign authority,  by  laws  for  the  promotion  of  edu- 
cation in  all  its  branches,  by  bounties  for  the  en- 
couragement of  discoveries  and  new  methods  of 
business,  and  by  the  grant  of  exclusive  rights  and 
privileges  for  the  same  end.  It  has  frequently 
been  exercised  by  the  Slate  of  New-Tork,  and 
by  other  States,  before  the  adoption  of  the  consti- 
tution. It  is  not  granted  exclusively  to  Congress. 
No  exclusive  terms  are  used.  The  grant  is  af- 
firmative and  general,  like  all  the  other  powers. 
There  is  no  express  prohibition  upon  the  States 
against  the  exercise  of  it  Nor  is  it  exclusive 
in  its  nature.  It  does  not  owe  its  existence  or 
cjreation  to  the  Union.  When  exercised  by  a  State, 
it  does  not  operate  in  any  manner  beyond  the  ter- 
ritorial jurisdiction  of  that  State.  From  its  nature, 
it  admits  of  a  great  variety  of  regulations,  both 
by  local  and  general  laws,  which  may  exist  har- 
moniously together.  Being  thus  a  concurrent 
power,  it  follows,  according  to  the  principles  al- 
ready established,  that  the  State  may  exercise  it 
at  all  times,  and  in  every  mode,  until  an  actual 
and  practical  conflict  arises  between  a  right  exer- 


46  CASES  IN  THE  SUPREME  COURT 

1824.     cised  under  a  statute  of  Congress,  and  the  same 
^"^^^^  right  claimed  to  be  exercised  under  the  State. 
▼.  The  power,  as  granted  in  the  constitution,  is  a 

^  ^^  limited  power.  It  is  a  clear  principle,  that  when 
the  means  of  executing  any  given  power  are 
specified  in  Uie  grant,  Congress  cannot  take,  by 
implication,  any  other  means,  as  being  necessary 
and  proper  to  carry  that  power  into  execution. 
This  power,  then,  is  limited:  (1.)  As  tg  the  per- 
sons and  the  objects  4n  regard  to  wliich  it  may  be 
exercised :  these  are,  *^  authors  and  inventors, 
writings  and  discoveries.^'  This  enumeration  ex- 
cludes all  right  in  Congress  to  legislate  on  the 
subject  of  any  impraviment,  which  is  not  an 
<<  invention,''  either  domestic  or  foreign.  It  ex- 
cludes also  all  right  to  legislate  for  the  benefit  of 
any  person  who  is  not  himself  the  ^*  inventor.** 
(2.)  As  to  the  means  of  executing  the  power,  and 
the  time  during  which  those  means  may  be  ewr- 
cised.  They  are  by  **  securing  the  exclusive  right 
for  limiUd  times.^^ 

The  power,  considered  in  itself,  is  supreme, 
unlimited,  and  plenary.  No  part  of  any  sovereign 
power  can  be  annihilated.  Whatever  portion, 
then,  of  this  power,  was  not  granted  to  Congress, 
remains  in  the  States.  Consequently,  the  States 
have  exclusive  authority  to  promote  science  and 
the  arts,  by  all  other  modes  than  those  specified 
in  tbo  constitution,  without  limitation  as  to  tine, 
person^  or  object ;  and  the  Legislature  is  the  sole 
judge  of  the  expediency  of  any  law  on  the  sub- 
ject. 
But  this  power,  though  limited  in  Congress, 


OF  THE  UlflTED  STATES.  47 

is  9iiU(a8la8  been  seen)  concurrontio  the  StaMs.     1824U 
It  fottowih  theOy  from  all  the  pHnciplee  before  ^^^(^^ 
kid  down  relative  to  the  exercise  of  concurrent        ▼• 
powers,  that  a^State  may  exercise  it  by  the  same     ^ 
means,  and  towards  the  same  persons  and  objects 
with  Congress.    A  State.may>  therefore,  grant 
patents  and  copy-rights,  which  would  secure  to 
the  inventors  and  authors,  the  benefit  of  their  dis- 
coveries and  writings,  within  the  limits  of  the 
State.    In  such  cases,  Uie  citizens  of  other  States 
inight  use  the  invention,  or  publish  the  book  at 
pleasure.    But  if  a  patent  or  copy-right  should  be 
obtained  under  the  law  of  Congress,  the  right 
under  the  State  grant  wo^ld  cease,  as  igainst  that 
of  the  United  States.    Suppose;  the  imthor  or  in- 
ventor doea  not  apply  for  a  patent  or  copy-right 
from  the  United  States,  or  is  willing  to  secure  the 
exclusive  right  wiUiin  ainy  one  State  only,  and 
leave  the  invention  common  in  every  other  part  of 
tlie  Union ;  may  not  that  one  State  secure  the 
right  within  its  own  territory?    This  question  fnay 
be  answered  by  seeing  how  far  Congress  has  exer- 
cised the  power.     An  examination  of  die  dif- 
ferent patent  laws  will  show,  that  Congress  haef, 
in  various  particulars,  omitted  to  exevcjfie  the  en- 
tire power  given  to  them  by  the  constitution.  Thus, 
by  several  of  these  laws,  tfie  right  of  obtaining  a 
patent  is  confined  to  citizens,  and,  consequently, 
the  power  of  granting  patents  to  aliens,  is  left  to 
the  States*.    The  whole  power  is  inoperative,  un** 
til  Congress  acts  under  it  by  legislating :  and  the 
law  ItMlf  tf  inoperative  until  some  person  obtains 
a  patent.    In  every  case,  therefore,  the  power  is 


Q^M) 
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1B24»  unexecuted  until  a  patent  is  actually  granted* 
Tbe  State  may  consequently  act  in  all  caaes^ 
%^  But  Congress  has  confined  its  statutes  to  cases 
ofiiaveution,  as  the  constitution  directs.  Where 
then  is  the.  power  to  reward  or  encourage  the  in- 
troduction of  useful  machines  or  inventions  from 
abroad?  or,  the  establishment  of  any  art^  when 
invented  at  home,  and  the  discoverer  does  not 
^ply  for  a. patent?  or,  where  the  invention  is  given 
t^  ;tbe  public,  and  great  expense  must  be  incurred 
to  put  k  into  use?  All  these  things  appertain  to 
sovereignty.  Congress  has  no  power  over  them. 
The.  power,  being  sovereign,  must  exist  some- 
wbere,.and  is,  therefore,  exclusively  in  the  States. 
If  tbe  nature,  of  the  power  which  is  given  to  Conr 
gtess  be  examined,  it  will  be  found  that  it  con- 
fers no  authority  to  create  or  grant  any  right  or 
property.  It  is  clearly  founded  on  the  presump- 
tiQn,Lthat.tb6  right  or  property  may  exist,  inde- 
pendent of  the  power.  Thus,  one  of  the  com- 
mentators on  the  constitution  says,  ^*  The  copy- 
,  right  of  authors  has  been  solemnly  adjudged^  in 
Gcea£  Britain,  to  be  a  right  at  common  law.  The 
right  to  useful  inventions  seems,  with  equal  rea- 
son, to  belong  to  the  inventor.*^  The  adjudica- 
tian  here,  referred  to,  is  that  of  Millar  v.  Ta/jflor^ 
where  it  was  held,  that  the  author  of  any  book 
has  the  sole  right  of  first  printing  and  publishing 
ity  but  that  the  right  was  controlled  by  the  provi- 
sipna  of  the  stat.  8  Ann>  relative  to  cdpy*»rights« 


aTli€¥eimiHtt^  No. 48. 
64^^.3408. 
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But,  the  common  law  of  England  was  the  law  of    1824. 


Oibbom 


New- York,  at  the  adoption  of  the  national  consti- 
tution. There  was  no  statute  of  New- York  simi-  ^T' 
lar  to  that  of  Ann^  and,  of  course,  the  right  ex-  ^^^' 
iated  there,  without  the  security  for  its  enjoyment, 
provided  by  that  statute.  The  right,  also,  was 
local,  ,ltnd  confined  to  the  territorial  jurisdiction  of 
the  State.  The  policy  and  object  of  the  consti- 
tution was,  to  secure  the  right  co-extensively  with 
the  Union.  Its  exercise  in  any  one  State^  might 
be  affected  in  its  operation  by  the  pirating  of  books 
and  inventions  in  the  adjoining  States,  Aid  that 
evil  could  only  be  corrected  by  the  national  Le- 
gislature. The  right,  therefore,  in  any  one  State^ 
was  imperfect  only  as  to  the  security  and  the 
means  of  enjo3rment. 

It  appears^  then,  that  the  power  is  founded  on 
the  basis  of  a  pre-existing  right  of  property,  from 
the  nature  and  origin  of  the  right,  as  before  stated, 
and  from  the  terms  in  which  the  power  itself  is 
granted.  The  word  **  secure,^'  implies  the  exist- 
ence of  something  to  be  secured.  It  does  not  pur- 
port to  create  or  give  any  new  right,  but  only  to 
secure  and  provide  remedies  to  enforce  a  pre- 
existing right  throughout  the  Union.  This  power 
differs  essentially  from  the  sovereign  power  to 
creatie  and  grant  an  exclusive  right.  It  has  been 
adjudged,  under  the  English  stat.  21  Jac  I.  c.  3. 
that  a  grmt  may  be  made  for  any  invention  which 
is  new  in  England,  though  known  abroad.'  That 
statute,  therefore^  authorizes  the  creation  of  a  right 

a  9  meai. Jtqi.  Agf.^  15. 
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1824.     of  property  in  a  thing . imported,  in  which  no  right 

^''^!r^^  of  property,  under  the  laws  of  England,  before 

'  T.       existed.   But  the  patent  laws  Of  the  United  States 

^^fs^^^  merely  extend  to  inventions  actually  made  in  the 
United  States,  and  not  to  any  imported  inventiont 
The  whole  extent  of  the  sovereign  power,  exer- 
cised by  the  British  Parliament,  on  this  subject, 
was  vested  in  the  Legislature  of  New- York.  A 
part  only  was  given  to  Congress,  and  all  the  resi*' 
due  remains  in  the  State  exclusively. 

What  then  is  the  effect  of  a  patent  ?  It  creates 
no  new  right.  It  secures  the  patentee,  fbr  a  limit* 
ed  time,  the  exclusive  right  to  hi^  invention;  so 
Ihat  he  has  the  same  exclusive  right  in  it,  that  he 
has  in  any  other  kind  of  property.  His  right, 
however,  is  secured  more  extensively  than  any 
State  law  could  secure  it.  But,  within  the  limijts 
of  Che  State,  a  pate]|t  under  the  local  law  would 
be  just  as  effectual.  What  is  the  situation  of  the 
right,  after  the  expiration  of  a  patent?  The 
right  under  the  common  law  of  the  State,  may 
be  considered  as  perpetual.  It  was  so  ruled  by 
the  Judges  in  Millar  v.  Taylor;  but  it  was  deter- 
mined in  thie  House  of  Lords,  that  the  perpetui^ 
of  the  right  was  controlled  and  limited  by  the 
statute  of  Ann.  -  There  is  no  such  statute  in  New- 
Yoik,  and,  therefore,  tte  right  remains-  as  at 
common  law.  The  act  of  Congress  cannot  4e- 
atroy  the  perpetuii^  of  a  right  held  under  the  law 
ef  New-Yinrk,  and  which  the  act  of  Congress  has 
cnfy  secured  for  a  certain  time,  to  a  greater  ex- 
tent, and  by  means  of  more  effectual  remedies. 
The  right,  then,  renuuns,  at  theeiqpiiratio^ofifae 
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patent,  in  the  saine  condition  aa  at  its  coniKence-  1824. 
ment,  ao  for  aa  regards  the  lawa  of  New^York^  ^"^tibmT^ 
and  within  the  territorial  limita  of  that  Btate,  but  t. 
oannot  be  asserted  in  other  Statea.  Evea  if  tfaia  ^^^ 
were  not  ao,  and  (t  ahould  be  conaidered  that  the 
right  becomea  common,  at  the  expiration  of  the 
patent,  then  it  ia  like  all  other  common  righta, 
subject  to  the  control  of  the  municipal  laws  of  the 
State.  It  is  of  the  essence  of  sovereignty  to  con- 
trol and  regulate  all  ccunmon  rights.  The  Legia* 
lature,  possessing  "  supreme  legislative  power,*^ 
may  destroy  a  common  right,  either  by  aboliahing 
it,  and  prohibiting  the  use  of  it  altogether,  or  by 
converting  it  into  an  exclusive  right.  Thus,  a 
right  of  way  may  be  common,  either  by  land  or 
water,  and  it  may  be  shut  up  by  law,  and  the  use 
of  it  jNTohibited.  So,  a  right  of  fishery,  in  navi- 
gable wateii9,  is  common,  and  it  may  be  prohibited 
altogether,  or  converted  into  a  tieveral  fiahery. 
In  the  same  manner,  as  to  patbnt  jrights  and  lite- 
rary productions :  if,  after  a  patent  or  copy-right 
has  expired,  the  right  to  use  or  publish  becomea 
common,  it  may  be  controlled  by  law,  and  tunfed 
into  a  private  right.  So  that  a  State  law  may 
continue  or  extend  a  patent-right  at  pleasure. 

Thus,  it  follows,  that  whether  the  right  of  the 
patentee  remains  in  him,  after  the  expiration  of 
his  patent,  at  common  law,  or  whether  ita  use  be- 
comes common  to  all,  it  is  subject  to  the  State 
law,  in  the  same  maimer,  and  to  the  same  extent, 
as  all  other  rights,  and  may,  consequently,  be  con- 
trolled, limited,  extended,  or  prohibitedt  at  the 
pleasure  of  the  Legislature. 
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1824.  But  the  State  may  coDtrol  or  prohibit  the  use  of 
any  patented  thing,  during  the  existence  of  the 
patent.  If  an  inventor  do  not  apply  for  a  patent 
for  the  invention,  no  other  man  can.  The  right 
of  the  inventor,  in  such  a  case,  remains  as  at  com- 
mon law.  Every  right  or  kind  of  property,  crea- 
ted by  the  laws  of  the  State,  is.subject  to  be  con- 
trolled and  regulated  by  the  supreme  legislative 
power  of  the  State.  It  cannot  then  b^  doubted, 
that  before  a  patent  is  obtained,  the  State  may 
prohibit  the  use  of  the  thing  invented ;  either  on 
the  ground  that  it  is  miisK^hievous  in  itself,  or  from 
motives  of  general  policy,  that  it  is  inexpedient 
to  permit  iC  As,  if  it  interferes  with  any  general 
interest,  as  a  labour  saving  machine,  which  might 
djsprive  great  numbers  of  their  ordinary  means  of 
subsistence :  or,  if  it  should  efiect  any  great  change 
in  the  course  of  business,  which  the  Legislature 
might  deem  injurious,  as  it  relates  to  the  commu- 
nity. .  Of  theise  questions  of  general  policy,  and  of 
the  expediency  of  any  such  prohibition,  the  Legis- 
lature moat,  of  course,  be  the  sole  judge.  Thus, 
in  the  act  of  piew-York,  to  incorporate  the  North 
River  Stoam-boat  Company,  the  corporation  is  pro- 
hibited from  using  any  of  its  boats  for  the  purpose 
of  carrying  freight.  This  was  dond  to  protect  the 
great  shipping  interest  employed  in  the  navigation 
of  the  Hudson  River.  Would  this  exercise  of 
power  be  affected  by  the  obtaining  bf  a  patent? 
The  object  and  effect  of  a  patent  is,  (as  we  have 
Seen,)  to  secure  a  pre-existing  right,  imperfect  as 
to  its  means  of  enjoyment  and  its  extent.  The 
patentee  obtains  nothing  by  his  grant,  except  an 
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exclusive  rights  as  it  relates  to  the  UnioD,  instead     1824. 
of  a  right  limited  to  the  State,  together  with  more 
complete  and  certain  remedies  to  protect  and  en- 
force that  right.     If,  therefore,  he  could  not  use 
the  thing  invented,  against  the  State  law,  before 
it  is  patented,  neither  can  he  thus  use  it  after  it  is 
.patented,  for  his  grant  conveys  no  greater  right 
than  before  existed.    It  is  the  undoubted  attribute 
of  all  sovereignty,  to  regulate  and  control  ihe  use 
of  all  property.    A  thing  patented,  when  made 
and  put  in  use,  is  nothing  more  than  properQr; 
and,  like  all  other  property,  is  subject  to  the  con- 
trol of  the  sovereign  power,  as  to  the  right  to  use 
it.    There  can  be  no  doubt  that  it  may  sometimes 
become  important  or  necessary  to  the  welfare  of 
society,  to  regulate  or  prohibit  the  use  of  a  thing 
patented.    Congress  cannot  do  this,  or,  at  least, 
it  has  not  done  it.    After  the  patent  is  granted, 
the  power  of  Congress  over  the  subject  matter  is 
exhausted.    Patented  things  may  be  dangerous 
or  noxious,  either  universally  so  in  every  part  of 
the  country,  or  locally ;  or,  they  may  be  useful  at 
one  time,  and  mis6hievous  and  noxious  at  another. 
Patented  manufactures  may  be  injurious  to  the 
public  health,  though  highly  useful  as  manufac- 
tures ;  or  they  may  be  nuisances  to  private  indivi- 
duals and  neighbourhoods,  though  extremely  use- 
ful to  the  public.    Can  Congress  provide  by  its 
laws  for  the  abatement  of  a  public  nuisance?  or 
give  a  right  of  action  to  an  individual  for  a  pri- 
vate nuisance?    If  not,  these  powers  must  reside 
in  the  States.    The  right  to  use  all  property,  must 
be  subject  to  modification  by  municipal  law.    Sic 
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1884.     uUre  tuo  nt  aUemam  nan  Imdoi^  \b  a  fiindamen- 

^^"^^^  tal  maxim.    It  belongs  exclusively  to  the  local' 

▼.        State  Legislatures,  to  determine  how  a  man  may 

^Hi^^    use  his  own,  without  injuring  his  neighbour.   Can 

a  patent  give  rights,  by  which  a  patentee  may  in-> 

fringe  the  vested  rights  of  others?  Can  a  patented 

boat  be  used  on  a  ferry,  the  exclusive  use  of  which 

has  been  granted  by  a  State  law  ? 

This  argument  may  be  illustrated  by  the  power 
to  secure  to  authors  the  exclusive  right  to  their 
works.  This  power  is  founded  on  the  same  rea- 
sons with  the  other,  and  gives  the  author  the  same 
rights  as  the  inventor.  Can  the  author,  by  virtue 
of  hii9  copy-right,  publish  against  the  prohibition 
of  State  law  ?  A  book  may  be  libellous,  or  blas- 
phemous, or  obscene.  Cannot  the  author  be  in- 
dicted and  punished  for  it  ?  May  not  a  citizen 
maintain  an  action  for  the  libel?  If  so,  it  cannot 
be  lawful  by  virtue  of  the  copy-right.  If  the 
State  can  punish  the  act  of  publishing,  it  may 
entirely  prohibit  the  publication.  It  may  regulate 
and  restrain  the  press,  so  far  as  it  is  not  prohi- 
bited by  its  own  constitution. 

The  laws  of  Congress  are  framed  on  the  sup- 
position that  the  p6wer  to  prohibit  remains  in  the 
States.  By  the  existing  statute,  they  have  not 
provided  that  any  inquiry  shall  be  made  as  to  the 
utility  of  the  supposed  invention,  when  the  patent 
is  applied  for.  There  is  no  authority  to  refuse  a 
patent,  on  the  ground  of  the  inutility  of  the  inven- 
tion, and  in  practice,  no  inquiry  is  ever  made, 
and  patents  issue,  of  course,  on  making  the  oaths 
and  paying  the  fees,  even  fi>r  things  the  most 
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oie  of  iheiii,  ankM  thiu  built  and  nafigated?    If,     1824. 
under  any  dieuniatances,  the  State  may  restrict 
tlie  use  of  tkem  to  particolar  pertona,  it  may  do  so 
in  its  aim  discretion,  for  reascms  of  which  it  alone 
is  the  judge. 

AH  this  shows  that  the  restrmnt  imposed  by 
these  laws,  on  the  navigation  of  the  waters  of  the 
Stirte,  is  merely  an  internal  regulatiw  of  the  right 
of  transitt  or  passage  from  one  part  of  the  State  to 
another ;  that  it  is  a  regulation  which,  if  even  in- 
dispensable to  the  public  safety.  Congress  could 
not  make ;  and  that  the  power  to  make  it  must, 
therefore,  be  in  the  State. 

Hm  right  of  a  State  to  regulate  its  internal 
trade,  applies  as  wdl  to  its  navigable  waters,  as 
to  its  other  territory.    Its  rivers  are  its  territory 
and  domain,  as  much  as  the  land,  and  equally 
subject  to  its  laws  in  all  respects.    The  power  of 
Congress  to  regulate  commerce  applies  as  well  to 
the  land  as  to  the  water.    Commerce  between 
the  States,  and  with  foreign  powers,  is  very  ex« 
tensively  carried  on  by  land.    Congress  has  ac- 
cordingly adapted  its  revenue  laws  to  the  land,  by 
imposing  duties  on  goods  imported  in  carriages, 
i&c.    When  goods  are  brought  into  the  State  in 
'  carriage  or  wagon,  cannot  the  State  prohibit  the 
-ansportation  of  those  goods  from  one  part  of 
n  State  to  another,  except  in  a  particular  man- 
r,  or  by  a  particular  road,  or  in  vehicles  of  a 
-ticular  description  ?    Where  is  the  difference 
ween  an  exclusive  right  to  navigate  vessels  by 
m  on  the  water,  and  an  exclusive  right  to 
0  carriages  by  steam  on  the  land?    Cannot  a 
.IX.  10 
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1 824;  8uppoi;t  this  position.  These  acts  contain  no  pro* 
vision  to  ascertain  the  character  of  the  books  or 
engravings  to  be  published,  and  whether  they  be 
such  as  may  be  safely  permitted,  consistently  with 
the  good  order  of  sobiety  and  public  morals. 
They  grant  the  same  right  to  the  author,  as  the 
patent  grants  to  the  inventor.  In  both  cases,  they 
depend  on  the  same  constitutional  right,  and  only 
convey  a  right  to  prevent  others  from  using  or  pub- 
lishing without  his  consent,  but  not  to  enable  him* 
to  use  or  publish  without  restraint. 

If  a  State  can  tJius  control  a  right  to  use  a  thing 
patented,  directly,  it  may  do  it  indiMctly.  If  by 
a  positive  law,  then,  through  the  agency  of  the 
Courts,  by  injunction  or  otherwise.  Or,  the  right 
to  prohibit  the  use  of  it  maybe  delegated  to  indi- 
viduals, either  acting  as  public  agents,  or  in  their 
own  behalf  to  protect  some  other  right  vested  in 
them;  and  may  forbid  the  use  of  the  thing  patented, 
or  the  publication  of  the  book,  the  copy-right  of 
which  has  been  secured,  without  their  licence.  So 
that  if  an  exclusive  grant  be  made  by  a  State  law  to 
an  individual,  with  a  provision  that  the  thing  grant- 
ed shall  not  be  used  in  the  State,  without  license  of 
the  grantee,  and  there  be  a  patent  under  the  act 
of  Congress  for  the  same  thing,  the  consequence 
would  be,  that  the  State  grantee  could  not  use  it, 
because  it  would  be  a  violation  of  the  patent,  and 
the  patentee  could  not,  without  the  license  of  the 
State  grantee,  because  the  State  law  prohibited 
him.  Thus,  the  State  law  would  be  inoperative^  so 
far  as  it  granted  the  exclusive  right;  but  valid,  so 
far  as  it  prohibited  the  use  of  the  thing  patented/ 
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These  principles  maj  be  applied  to  the  law  now  in  1824. 
question,  which  gives  an  ezcldsive  right,  and  for^  ^o^bo^ 
bids  any  person  to  use  the  thing  wbich  is  the  sub-  r. 
ject  of  the  right,  without  the  license  of  the  persons  ^  ^' 
in  whom  it  is  vested.  It  contains  a  granting  clause, 
and  a  prohibiting  clause.  The  injunction  is  found- 
ed on  the  prohibition,  and  may  be  enforced,  though 
the  grantees  might  not  use  their  right.  Let  it  be 
supposed  that,  from  reasons  of  public  policy,  the 
laws  of  New- York  had  prohibited'the  use  of  steam 
boats  entirely,  and  had  directed  the  Court  of  Chan- 
cery to  restrain  them  by  injunction,  would  not  the 
prohibition  have  been  a  valid  one  ?  and  if  so,  may 
not  the  State  determine  that  it  is  against  the  public 
interest,  that  steam  boats  should  be  built  or  naviga- 
ted, unless  under  the  directiqn,  or  with  the  license^ 
of  ap  individual,  who  may  be  thought  particularly 
skilful  in  that  business?  It  might,  therefore,  be 
contended,  that  this  injunction  is  to  be  sustained, 
whatever  might  become  of  the  respondent's  exclu- 
sive right. 

A  State  may  prohibit  the  use  of  a  thing  patent- 
ed, by  virtue  of  its  power  over  the  public  domain. 
A  patented  thing  cannot  be  used  on  the  private 
property  of  an  individual,  without  his  consent. 
The  power  of  the  State  over  the  public  property, 
is,  at  least,  equal  to  that  of  an  individual  over  his 
own  ;  and  particularly  so,  as  to  the  navigable  ri'^ 
vers  in  the  State,  ]^hich  are,  emphatically,  the  pro» 
perty  of  the  people  of  the  State,  and  subject  to 
their  authority,  acting  through  the  local  Legisla- 
ture. 

The  question  has  hitherto  been  discussed,  as  if 

Vol.  IX.  » 
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1 824.  and  Alabama  f  which  sttongly  implyi  that  the  new 
States  would  have  had  a  right  to  control  the  navi- 
gation of  their  waters,  if  these  provisions  had  not 
been  inserted;  that  there  is  nothing  in  the  consti- 
tution which  could  prevent  them  froA  doing  so, 
when  they  should  once  have  been  admitted  as 
equal  members  of  the  Union;  and  that  Congress 
could  pass  no  law,  under  the  constitution,  to  prer 
vent  them  from  doing  it. 

But  the  power  of  Congress  is  ^'  to  regulate  cam^ 
merceJ^  The  correct  definition  of  eammerce  is, 
the  transportatioQ  and  sale  of  commodities.  It  is 
so  considered  in  all  the  regulations  made  by  the 
laws  of  Congress^  They  speak  generally  of  ves- 
sels and  their  cargoes,  and  whatever  rights  are 
given  by  the  laws  of  Congress,  apply  to  commerce 
strictly  and  properly  speafcihg.  Any  person 
cluraing  to  navigate  the  waters  of  the  State  of 
New-York  against  the  State  laws,  under  any  right 
derived  from  the  laws  of  Congress  relative  to 
commerce,  must  show  himself -qualified  according 
to  these  laws,  afird  actually  exercising  that  right 
under  their  provisions.  Now,  if  the  license  h^re 
set  up  gives  any  riglHt  it  is  to  carry  on  the  coast- 
ing trade,  which  consi/rts  in  transporting  goods 
from  one  State  to  another.  It  is  not  pretended 
that  the  appellant  was  engaged  in  this  trade, 
when  stopped  by  the  injunction.  It  appears  by 
the  pleadings,  that  his  boat  was  employed  in  the 
transpwtation  of  persons  or  passengers  for  hire, 
and  it  is  notorious  that  this  is  a  distinct  business. 

a  liigen6IP$  Dig.  506.  612.  617- 
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It  is  often  entirely  disconnected  from  any  com-  1824. 
mercial  object,  though  sometimes  indirectly  con-  ^^T^T^^ 
nected  widi  trade.  So  it  has  been  considered  by  t. 
some  of  the  States.  ^ew-York  once  laid  a  tax  ^^^ 
upon,  passengers  travelling  in  the  steam  boats; 
and  Delaware  taxed  passengers  travelling  through 
that  State  in  carriages.  But  these  States  could 
have  laid  co  tax  on  property  thus  transported.  I^ 
then,  the  appellant's  boat  was  engaged,  hoAaJidef 
in  the  coasting  trade,  the  question  might  arise  as 
to  its  rights  and  privileges  under  the  enrolment 
and  license.  Bu^  when  no  trade  is  carried  on, 
or  intended  to  be  carried  on,  under  the  license, 
it  is  clear  that  the  license  is  a  fraud  upon  the  State 
law,  if  that  law  is  in  other  respects  valid.  An 
examination  of  the  provisions  of  the  statutes  re- 
lating to  the  coasting  trade  will  show,  that  they 
all  relate  exclusively  to  the  ^soasting  trade  as  be- 
fore defined,  and  do  not  contemplate  the  carrying 
of  passengers  as  distinguished  from  commerce. 
Every  vessel  engaged  in  it,  must  not  only  have  u 
license,  but  must  comply  with  various  regulations, 
at  every  departure  she  takes  from  one  district  to 
another ;  and,  unless  it  is  shown  that  such  regula- 
tions have  been  complied  with,  the  vessel  can 
claim  no  right  (in  any  case)  to  navigate  under  the 
laws  of  the  United  States.  It  does  not  appear 
that  the.  appellant's  boat  has  ever  done  this,  or 
pretended  to  do  it,  or,  in  fact,  to  be  engaged  in 
trade  at  all. 

It  has  thus  been  attempted  to  be  shown,  that 
our  exclusive  right  is  valid^  even  if  the  law  grant- 
ing it  is  to  be  ccwaidered  as  a  regulation  or  restric- 
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1824%  tion  of  the  right  of  commercial  inteicourse^-r 
tween  the  States,  on  the  ground,  (1.)  That  ihe 
power  to  regulate  commerce  is  strictly  a  concur- 
rent power.  (2.)  Thatr4he  State  may  aictin  any 
mannjer^.in  the  exercise  of  that  power,,  so  long  as 
its  lawa  do  not  interfere  with  any  right  exercised 
under  the  constitution  or  laws  of  the  United  States. 
(3.)  That  the  appellant,  in  this  case,  has  shown 
Up  right  under  that  constitution  or  these  )aws,  and, 
therefore,  cannot  conKest  the  validity  of  ihe  exclu^ 
sive  grant.  (4.)  That  even  if  the  enrolment  and 
license  relied,  on,  give  a  right,  it  is  not  the  right  of 
intercourse  for.  any  other  purpose  thiafi  for  tho 
coasting  trade;  and  the  appellant  does  not  show 
that  he  was  carrying  on,  or  intended  to  carry  on, 
^that  trade.  But  that  the  State  law,  in  fact,  is  only  a 
regulation  of  the  internal 'trade  and  right  of  navi- 
gation, within  the  territorial  limits  of  the  State : 
that  the  'power  to  regulate  this,  is  exclusively  in 
the  State ;  that  the  State  has  exercised  it,  iji\ 
the  same  manner,  both  by  land  and  water;  and 
that  the  law  is  valid,  although  incidentally  it  may 
affect  the  right  of  intercourse  between  the  States. 
To  which  it  may  be  added,  that  the  State  law 
may  be  valid  in  part,  or  as  enforced  under  particu- 
lar circumstances,  though  it  may  be  void  under 
other  circumstances.  Thus,  the  law  may  be  held 
void,  so  far  as  it  restrains  the  right  of  navigation 
between  State  and  State,  either  for  commercial 
purposes,  strictly  speaking,  or  for  allpurpoees, 
including  the  transportation  of  passengers.  And 
it  may,  at  the  same,  time,  be  valid,  so  far  as  it  re-- 
strains the  right  of  internal  navigation,  strictly 
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speaking)  either  in  the  whole. extent  of  th^  right,     1824. 

or  as  $  ifiere  exclusive  right  to  cany  passengers 

in  steam  boats.     Thus,  the  State  law  may  be  suf-    ^  T; 

fered  to  operate,  in  whole  or  in  part,  so  far  as  it 

may,  without  actual  conflict  with  the  constitutioB 

or  laws  of  the  United  States. 

Mr.  Emmettf  on  the  same  side,  stated,  that  the 
question  sought  to  be  presented,  was  the  complete 
invalidity  of  these  laws  of  New-Tork;,  as  be- 
ing repugnant  to  thq  constitution  of  the  United 
States.  If  the  invalidity  be  not  total  and  abBO- 
lute,  (and  that  might  well  be  the  case  with  statutes, 
which  are  often  void  in  part,  and  good  for  the  re- 
sidue,) the  appellant  must  further  show,  that  ^ 
himself  stands  in  that  situation,  which  entitles  him 
to  allege  their  partial  invalidity ;  that  kt$  case  is 
such,  us  that  the  part  of  the  law  which  is  void,  is 
calculated,  if  enforced,  to  afiect  or  injure  his 
rights. 

In  addition  to  the  general  prima  facie  presump- 
tion in  favour  of  the-  constitutionality  of  every  act 
of  a  State  Legislature,  this  series  of  laws  derives 
a  ^peculiar  claim  to  that  presumption,  from  the 
history  of  the  circumstances  attendant  on  theiir 
enactmem.  Op  the  19tb  of  March,  1787,  a  short 
time  before  the  meeting  of  the  federal  convention, 
the  Legislature  of  the  State  of  New- York  made  its 
grant  to  John  Fitch,  for  14  years.  From  motives, 
of  the  correctness  of  which  this  Court,  can  take 
no  cognizance,  the  Legislature,  on  the  27th  of 
March,  1798,  thought  fit  to  repeal  that  law,  on  the 
suggestion  that  Fitch  was  either  dead,  or  had  with- 
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1824.  drawn  himBelC  and  that  Robert  R...  Livingston 
^^^>j^^  was  posseaeed  of  a  mode  of  applying  the  ateam 
y.  engine  to  propel  boats,  Slc.  At  this  time,  all  the 
^^^^  laws  of  Congress  regulating  commerce  and  pa- 
touts,  had  been  for  above  five  years  in  operation^ 
and  their  provisions  familiarly  known.  The  Couli* 
cil  of  Revision,  consisting  of  Mr.  Ji^,  as  Governor, 
Chief  Justice  Lansing, '  Judge  Lewis,  and  Judge 
Benson,  notwithstanding  the  personal  regard  they 
mighit  well  be  supp)}sed  to  have  entertained  for 
Chancellor  Livingston,  (who  was  also  a  member, 
but  did  not  sit,)  thought  it  their  duty  to  object  to 
this  bill,  on  the  ground  that  the  facts  from  which 
Fitch's  forfeiture  was  to  arise,  had  not  been  found 
by  some  due  course  of  law.  The  act,  however, 
passed  the  Legislature  by  a  constitutional  majori- 
ty. But  he  would  here  ask,  who  made  this  objec- 
tion, and  what  were  the  inferences  it  afforded,  as 
to  the  constitutionality  of  the  law?  Mr,  Jay's  is  a 
name  of  peculiar  authority ;  Chief  Justice  Lansing 
had  been  a  member  of  the  federal  convention ; 
and  both  the  Judges  were  perfectly  conversant 
with  the  political  proceedings  of  the  day.  They 
were  adverse  to  this  act  on  principle,  and  must  be 
presumed. to  have  presented  all  the  objections 
against  it  which  they  thought  well  founded.  They 
not  only  did  not  think  that  the  adoption  of  the 
constitution,  and  the  enacting  by  Congress  of  her 
revenue  and  patent  laws,  had  made  Fitch's  privi- 
leges cease,  but  neither  the  constitution  nor  those 
laws  appeared  to  furnish  any  objection  against  a 
similar  grant  to  Robdrt  R.  Livingston;  On  the 
29th  of  March,  1799,  an  act  was  passed,  extend- 
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log  the  former  act  for  twenty  years  from  its  date,     1884f . 
and  giving  two  years  for  making  the  experiment  ^"qJ^^U^ 
That  passed  the  Council  of  Revision  without  any       ▼. 
objection,  none  of  the  judges  having  dreamt  that     ^^*^ 
it  was  unconstitutional.     The  time  for  making  the 
experiment  having  run  out,  without  a  boat  having 
been  made,  and  Mr.  Fulton  having  associated  him- 
self to  Mr.  Livingston  in  the  investigation,  on  the 
5th  of  Apri],  1803,  the  Legislature  made  the  grant 
anew  to  Messrs.  Livingston  and  Fulton.     And 
that  law  was  again  approved  of  by  the  Council  of 
Revision,  consisting  almost  entirely  of  new  mem- 
bers, and  differing  from  the  first.     The  time  grant- 
ed by  this  law  for  constructing  a  boat,  again  ran 
out ;  and  on  the  6th  of  April,  1807,  it  was  again 
extended  for  two  years,  and  that  act  also  approved 
of  by  the  Council  of  Revision.  In  the  course  of  that 
year,  the  irxperiment  was  successfully  made ;  and 
on  the  11th  of  April,  1808,  the  Legislature,  by 
an  act,  which  also  passed  the  Council  of  Revision, 
nuMde  a  contraciwith  Messrs.  Livingston  and  Ful* 
ton,  by  which  they  hoped  to  gain,  and  did  gain, 
unequalled  acconnimodations  for  persons  travelling 
in  the  State- 

The  success  of  those  gentlemen  awoke  the  cu- 
pidity  of  others,  and  doubts  of  the  constitution* 
ality  of  those  laws  were,  for  the  first  time,  raised. 
But,  after  these  questions  were  first  broached,  and 
while  opposition  boats  were  actually  building,  oh 
the  9tb  of  April,  1811,  the  Legislature  passed 
another  act,  which  also  received  the  sanction  of 
the  Council  of  Revision.  These  were  not  judicial 
decisions;  but  they  were  six  consecutive  and  d^- 
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)824.  liberative  acts  of  Judgea^  equally  bound,  by  their 
duty  and  oath  of  office,  to  exaniine,  decide,  and 
act  upon  this  objection,  if  it  had  aulBcient  force; 
they  so  nearly  resembteSI  judicial  decisions,  that 
they  might  well  be  cited  as  authorities*  They 
also  showed,  that  the  laws  now  objected  to  had 
not  grown  out.  of  any  temporary  effervescence,  or 
excitement,  or  party  intrigues.  The  grant  began 
in  1798,  and  had  been  universally  ratified  down 
to  1811. 

But  the  constitutionality  of  those  laws  had  been 
the  subject  of  a  judicial  decision,  of  the  most 
respectable  character.  The  act  of  1811  had  a 
proviso,  that  nothing  therein  contained  should  ex- 
tend to  the  three  opposition  boats  actually  built 
and  launched.  With  regard  to  two  of  them,  Li- 
vingston and  Fulton  filed  a  bill  for  an  injunctioii 
to  prevent  their  navigating.  The  then  Chancel- 
lor thought  the  question  too  importaiot  to  grant  an 
injunction,  in  the  first  instanpe,  and  refused  it; 
from  that  decision  an  appeal  was  made  to  the 
Court  of  Errors  of  that  State;  the/e  the  consti- 
tutionality of  those  laws  was  very  ably  disputed, 
but  supported  by  the  unanimous  decree  of  that 
Court,  and  the  very  elaborate  opinions  of  the 
Judges,  which,  for  sound  constitutional  reason- 
ing, can  scarcely  be  surpassed.* 

New^York  is  not  the  only  State  which  has 
passed  such  laws.  Massachusetts,  February  7, 
18 15>  granted  to  J.  L.  Sullivan,  a  similar  grant 
for  ateam  tow-boajbp,  on .  Connecticut  river,  for 

a  layiogtum  v.  Van  togen,  9  Johm^  Rep^  507> 
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twenty-eight  years,  after  the  expiration  of  his  pa-  1 824. 
tent,  which,  on  February  11,  1819,  was  enlar- 
ged for  two  years.  NeW-Hampsbire,  in  June, 
1813,  gave  him  a  similar  privilege  on  the  Merri- 
mack. Pennsylvania,  on  the  26tb  of  March,  1813, 
gave  a  similar  right  to  James  Barnes,  from  Wilks- 
barre  to  Tioga  Point,  the  borders  of  our  State. 
Georgia,  on  the  14th  November,  1814,  gave  a 
similar  right  to  S.  Howard,  for  all  the  waters  of 
the  State,  with  steam  tow-boats ;  and  by  another 
act,  19th  December,  1817,  granted  to  a  company, 
(probably  deriving  under  Howard,)  a  similar  right 
for  steam  boats  for  twenty  years.  Tennessee  has 
lately  given  a  similar  right  on  the  Tennessee 
river. 

What  are  the  provisions  of  the  constitution  al* 
leged  againf '  the  validity  of  those  laws?  They 
are  to  be  found  in  the  powers  given  to  Cpngress, 
art.  1.  s.  8.  to  regulate  comqierce  with  foreign 
nations,  and  among  the  several  States,  and  with 
the  Indian  tribes ;  and,  also,  to  promote  the  pro- 
gress of  science  and  of  the  useftjl  arte,  by  secu- 
ring; fbr  limited  times,  to  authors  and  inventors; 
the  exclusive  right  tp  th^  respective  writings  and 
discoveries. 

If  the  constitution  had  not  contained  eidier  of 
the  provisions  referred  to,  the  right  of  the  States 
to  grant  exclusive  privileges  would  be  unquestion- 
able. At  any  rate,  no  point  could  be  preisented 
to  this  Court,  by  virhich  it  could  have  jurisdiction 
tc^  consider  the  validity  of  their  grants.  In  free* 
countries,  which  reject  the  pretensions  of  prero- 
gative, it  is  (unless  constitutionally  Forbidden)  a 
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1824.     part  of  the  right  of  legislation ;  and  whether  wisely 

^'■^^^^  exercised  or  not,  is  a  question  betwieen  the  go- 

T.        vernment  and  the  people,  with  Which  this  Court 

^^^  have  nothing  to  do.*  Those  are  the  only  provi- 
sions on  the  subject;  for  it  is  clear,  that  the  2d 
sec.  of  the  4th  art.  (which,  however,  has  some- 
times been  mentioned,)  would  not  have  prevented 
the  exercise  of  this  right:  That  is  only  intended 
to  secure  to  all  citizens  of  the  United  States,  when 
coming  into  any  State,  the  same  immunities  and 
privileges  that  are  enjoyed  by  the  citizens  of  that 
State,  and  subject  to  the  same  laws  and  regula- 
tions; and,  unquestionably,  those  laws  do  not 
place  the  citizens  of  other  States  on  a  different 
footing  than  the  citizens  uf  the  State  of  New- 
York. 

Those  provisions,  before  specified,  cannot  ap- 
ply to  interfere  with  the  State  laws,  unless  where 
a  case  is  presented,  the  facts  of  which  bring  it 
within  one  or  other  of  those,  provisions.^  Now, 
the  case  presented  contains  nothing  to  make 
either  .of  tiie  provisions  of  the  constitution  applica- 
ble to  it.  Certainly  no  patent  is  here  presented 
touching  the  same  subject  matter,  and  with  which 
the  State  grants  are  pretended  to  interfere.  On 
this  pqint  the  appellant  has  no  right  to  ask  for  the 
decision  of  this  Court,  or  to  claim  the  benefit  of 
its  jurisdiciion. 
Neither  does  the  case  present  any  ground  on 
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which  the  applieadon  of  the  clause  respecting  1824. 
commerce  can  be  made;  the  vessels  not  having  ^"^^^J^ 
been  engaged  in  trade  or  commerce,  but  in  carry-  ▼. 
ing  passengers  for  hire.  But  if  either  of  those  ^  ^' 
provisions  can  be  applicable,  what  is  the  general 
rulei  for  their  construction,  afe^  to  the  extent  and 
conclusiveness  of  the  powers  they  confer?  In 
the  delegation  of  authority  to  Congress  itself  by 
the  constitution,  the  phraseology  does  not  imply 
exclusive  power.  It  is  remarkable,  that  even  the 
definite  article  the  is  Omitted^  and  it  is, only  pro- 
vided that  Congress  shall  have  potoer,  Slc.  And 
this  omission  was  not  accidental,  but  studiously 
made.  By  referring  to  the  journals  of  the  Fede- 
ral Convention,*  it  will  be  found,  that  the  sixth  ar- 
ticle of  Mr.  Charles  iPinkney's  draft  has  the  words 
'^  shall  have  the  power,"  &c.  In  the  draft  re- 
ported by  the  committee-  of  five,  (art.  7th,)  the 
definite  artide  is  still  preserved.^  ^  In  the  draft  as 
reported  by  Mr.  Brearly,  the  word  "  the"  is  left 
out,  clearly  by  design.'  Notwithstanding  that,. 
Mr.  Patrick  Henry  and  Mr.  George  Mason,  and, 
indeed,  the  opposers  of  the  constitution  generally, 
thdttghty  that  by  that  instrument,  as  originally 
presented  to  the  people,  all  the  powers  given  to 
Congress,  would  be  considered  as  given  to  them 
exclusively  of  the  States.'  Mr.  Henry  said,  **  the 
right  interpretation  of  the  delegation  of  those 
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1824.  powers  was,  that  when  power  was  given,  it  was 
^^^J^l^  exclusively  given."  And  Mr.  George  Mason'  asks, 
▼.  ''  wiU  powers  remain  to  the  States,  which  are  not 
^^*^*^  expressly  guarded  and  reserved  ?**  This  construc- 
tion, which  was  the  general  foundation  of  the 
opposition  to  the  constitution,  was  strenuously 
disavowed  and  reasoned  against  in  the  Federalist,* 
and  actually  produced  the  1 0th  article  of  the 
amendment.  The  same  doctrine  was,  neverthe- 
less,  maintained  by  one  of  the  counsel  in  the  case 
of  Sturges  v.  Crauminshteld.*  He  says,  '*  every 
power  given  to  the  constitution,  unless' limited^  is 
entire,  exclusive  and  supreme.'^  But  the.  Court 
held  differently ;  that  the  grant  of  a  power  to  Con- 
gress does  not  imply  a  prohibition  on  a  State  to 
exercise  the  pame  right."*  And  the  doctrine  is  very' 
fully  enlarged  upon  ,by  Mr.  Justice  Story,  in  H&ub- 
Urn  f>.  Moore.'  It  is  also  very  clearly  laid  dowB^ 
in  the  case  already  cited,  by  Thoni|>son,  J.  and 
by  Rent,  Ch.  1/  But  the  rule  is  more  strongly, 
and  perhaps  not  less  justly,  laid  down  by  Judge 
Tucker,  in  his  edition  of  Black$tone^$  Cotmnen^ 
turieef  after  alluding  to  the  clauses  restraining 
the  powers  given)}  he  says,  ^'  the  sura  of  aU  whiqk 
appears  to  be,  that  the  powers  delegated,  to  the 
fedeiral  government  are^  in  aU  cases,  to  reoeifs  the 

.  ii  Vhrghid  DHai€9y  SIS. 
h  fiod.  32.  82. 
c  4*IFke0i.  Rep.  124, 
d  Id.l9S. 

e  i  Wheat.  Rip.  48.  54, 

/  Liiiiigstofl  T.  Vaa  Isgen,  9  Jokiu.Rep.  565. 571. 
^  IWfar't  j%  CoSM.  P«n  i.  App^  D.  p.  154. 
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moat  strict  constructioii  that  the  instrument  will     1&24. 
bear,  inhere  the  rights  of  a  State,  or  of  the  peo-  ^qJJJJ^^ 
pie,,  either  collectively  or  individually,  mtay  be        ▼. 
drawn  in  question/'    This  rule  of  construction       ^ 
must  be  correct;  for  the  camtitution  give$  no- 
ihtng  to  the  States  or  to  the  people.    Their  rights 
existed  before  it  was  formed^  and  are  derived  from 
the  nature  of  sovereignty  and  the  principles  of 
.  freedom.  The  constitution  gives  only  to  the  gene- 
ral government,  and  so  far  as  it  operates  on  State 
or  popular  rights,  it  takes  away  a  portion,  which  it 
gives  to  the  general  government.    In  respect  to 
extent  and  range^  this  delegation  of  powers  ought, 
perhaps,  to  be  liberally  construed;  but  the  States 
or  the  people  must  not  be  thereby  excluded  from 
the  exercise  of  any  part  of  the  sovereign  or  popu- 
lar rights  held  by  them  before  the  adoption  of  the 
constitution,  except  where  that  instrument  has 
given  it  exclusively  to  the  general  government. 
The.  10th  amendment   of  the  constitution  Was 
adopted  to  secure  fhat  construction,  and  it  is  conr 
fbrmable  to  the  rules  of  reason  and  law>  in  con- 
struing every  similar  instrument.    The  truth  of 
this  rulcf  has,  however,  bden  sometimes  ewtro* 
Terted,  by  referring  to  the  power  of  natundiza*- 
tion  as  exclusive,  and  reasoning  from  tha^^to  the 
others.    Naturalization  is- decided  by  this  Court 
tobe  |m  exclusive  power;  but  it  must  be  so  c<>n- 
aid^red,  not  from  the  grant  of  it  in  the  7tb  artide, 
but  from  the  force  and  necessary  effect  of  the  Sd 
sec  «f  the  4th  article.    It  is,  therefore,  an  except 
tiiMpi  and  does  not  shake  the  general  rule,. 
It  is  of  very  little  importance,  whether  the  power 
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1824.     to  regulate  commerce  be  exduMe  or  ameuit^ 
^^^I^JJ^  rent,  since  this  State  grant  does  not,  in  fact^  in- 
V.        terfere  with  any  congressional  regulation  of  com- 
^^'     merce     But  as  the  exclusive  nature  of  that  power 
has  been  always  insisted  on,  and  used  as  an  argu- 
ment against  this  grant,  it  may  be  right  t6  consider 
the  solidity  of  the  assertion. 

The  expression,  concurrent  potoere,  is  object^ 
ed  to,  as  if  it  implied  equali^  in  the  rights  vested 
in  Congress  and  the  States.  It  in  only  a  verbal 
criticism,  that  it  would  be  more  correct  if  the  term 
uised'was  ca-ordinate.  The  term,  concurrent,  is 
adopted  by  the  Federalist^  and  has  constantly 
been  used  to  express  those  powers.  It  is  alwa]rs 
understood,  when  so  applied,  that  the  exercise  by 
the  States  must  be  subordinate,  and  never  can  b6 
in  collision  With  that  by  Congress.  It  has  been 
said,  commerce  is  an  unit ;  the  meaning  of  that  ex- 
pression does  not  very  clearly  appear,  nor  its 
force,  and  application  to  the  argument.  If  it  be  an 
unit,  the  cbnsdtution  has  broken  it  into  fractions, 
and  given 'to  the'  States  the  exclusive  control  of 
one'  of  the  fractldlis;  But  further,  the  regulation$ 
relating  to  that  unit,  are  many  and  various :  some 
acting  ioA  one  part,  and  some  on  another,  and 
operating  on  it  in  different  ways.  It  is  with  these 
regulations,  that  this  discussion  has  to  do;  and 
the  question  still  remains,  whether  some  of  those 
regulations  may  not,  subordinately,  emanate  from 
the  States. 

As  Congress  has  no  power  to  regulate  the  in- 
ternal commerce  of  any  State,  none  of  its  regu- 
lations can  affect  so  much  of  the  exclusive  grant,  as 
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mttfaiim  yemeU  which  are  only  used  within  the     t^34. 
States;  nor  can  it  give  to  any  man  a  permiision  ^'^g^^^ 
to  carry  on  any  steam  boat  navigation^  which,  in     _  t. 
its  beginning,  and  ending,  and  course,  is  entirely  con- 
fined within  thp  waters  of  the  State :  for  instaifcd, 
between  New-Tork  and  Albany ;  on  Cajugk  lake ; 
on  lake  Ontario,  and  the  St.  Lawrence,  from  Ni* 
agara  to.Ogdensburg.    The  only  questions  can  be, 
as  to  navigation  bf^tween  foreign  countries,  or  ano*- 
ther  State  and  New- York;  and  even  there,  the 
po#er  of  Congress  coulH  only  be  extended  to  fair 
cases  of  trading,  within  the  purview  of  the  constir 
tiltion,  and  not  to  the  mere  transportation  of  pas- 
sengers ;  nor  to  any  colourable  pretence  of  trading, 
as  a  cover  for  carrying  passengers,  and  defeating 
the  grant.    This  distinction  is,  in  itself,  of  greri 
consequence,  and  peculiarly  applicable  to  the  case 
before  the  Court,  in  which  the  complainant  states, 
and  the  defendant  admits,  the  vessels  to  have  been 
employedinthe  transportation  of  passengers.  The 
power  given  to  Congress  to  regulate  commerce 
with   foreign  nations,  and  between  the  several 
States,  relates  to  commerce,  in- the  proper  accep- 
tation of  the  term ;  ''the  exchange  of  one  thing  for 
another ;  the  interchange  of  commodities ;  trade 
or  traffic/'  This  is  the  direct  subject  of  the  power ; 
and  by  force  of  the  auxiliary  power,  ''to  make  all 
laws  which  shall  be  necessary  for  carrjring  into 
execution  the  foregoing  powers,''  Congress  h^ 
passed  laws  for  erecting  ports  of  entry  and  dc^Iive- 
ry,  for  the  collection  of  duties,  regulatioh  of  sea-* 
men  and  ships  employed  in  foreign  commerce,  or 
that  between  the  States,    f^orts,  duties,  seamen 
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1824.  imd  ships,  afford  the  means  of  regulating  com- 
merce,  and  therefore,  so  far  as  they  are  used  in 
such  commerce,  they  come  within  the  powers  of 
Congress.  It  has  an  incidental  power,  indeed,  to 
regulate  navigation^  but  only  so  far  as  that  navi- 
gation is,  or  may  be,  subservient  to  the  commerce 
it  has  a  direct  power  to  regulate.  It  has  no  right 
to  interfere  with  the  navigation  of  the  navigable 
waters  of  any  State,  or  even  where  they  are  com- 
mon to  two  States,  except  so  far  as  that  navigation 
is  used  for,  or  applicable  to,  the  purposes  of  the 
commerce  it  has  the  power  to  regulate ;  and  it  is 
a  proposition  unequivocally  false,  when  asserted 
generally,  that  Congress  has  power  to  interfere 
with  or  regulate  the  navigation  of  the  navigable 
waters  of  any  State  or  States.  The  proposition 
can  only  be  made  true,  by  adding  the  qualification^ 
/^  in  so  far  as  that  navigation  is  used  in  foreign 
commerce,  or  commerce  between  the  States.''  It 
is  contended,  that  the  navigable  waters  belong  pe- 
culiarly to  the  Federal  government,  and  not  to  the 
States  within  which  they  are.  This  position,  com- 
bined with  some  others,  made  by  the  appellant's 
counsel,  leads  to  alarming  results.  We  have  ca- 
nals of  which  we  are  proud,  and  from  their  tolls 
the  State  anticipates  large  profits :  one  is  laying 
out  from  Sharon,  in  Connecticut,  to  the  Hudson ; 
apd  another  contemplated  through  New-Jers^, 
from  the  Delaware  to  the  Hudson.  Those  alrea- 
dy in  operation,  run  from  navigable  waters  to  na- 
vigable waters ;  from  lake  Erie  or  Champlain  to 
the  Hudson :  those  projected,  arie  to  be  from  one 
State  to  another.    Their  utility  and  profits  must 
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result  from  transporting  the  produce  of  Canada,     1824. 
or  other  States,  to  New- York,  principally  for  ex-  ^^^^^ 
portation  and  foreign  trade ;  and  bearing  back,  in        ▼. 
return,  the  products  of  foreign  conunerce  to  those     ^K^^- 
places.  ^  They  are,  then,  instruments  of  foreign 
commerce,  and  of  that  among  the  States ;  and 
mere  channels  of  communication  between  naviga- 
ble waters,  or  different  States.    Now,  where  a 
power  i^  given  to  Congress,  all  the  means  which  are 
appropriate, and  plainly  adapted  to  the  execution 
of  that  power,  are  also  giveq/     It  is  contended, 
that  it  belongs  exclusively  to  Congress  to  regulate 
the  navigation  and  vessels  that  are  the  medium  of 
foreign  trade,  and  that  between  the  States ;  this 
commerce  is  an  unit,  and  cannot  be  divided  ;  the 
navigable  waters  belong  to  the  general  govern- 
ment, and  not  to  the  States ;  no  State  has  a  right 
to  collect  revenue  from  foreign  trade,  or  that  be- 
tween the  States.    If  these  positions  be  consider- 
ed together,  what  becomes  of  the  State  control 
over  our  canals,  the  craft  on  them,  or  the  tolls  from 
them?  the  pier  at  Bl^ck  Rock,  or  the  basin  at 
Albany  r^    If  the  power  of  Congress  over  com- 
merce 1i>e  exclusive,  it  must  also  have  exclusive  con- 
trol over  the  meansof  carrying  it  on.    No  State, 
then,  should  be  mao^enough  to  make  another  ca- 
nal, susceptible  of  being  used  for  intercourse  be- 
tween the  States,  or  foreign  commerce.  . 

But  there  is  no  grant  in  ihe  ison^titution  giving 
the  navigable  waters  peculiarly  to  the  Federal  go- 

a  United  StsleB  v.  Fisher,  2  CrvncA,  358.    MK^uUoch  v.  Mk- 
ryhsd,  4  Wktai.  Rtf.  816 
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IflOA.  venimenty  and  not  to  the  States  within  which  th^ 
may  be  ;  nor  is  it  tracecl  to  wy  grant,  hut  to  some 
mysticiBLl  consequence  of  the  Union  itself.  This 
poai^on  is  entirely  denied,  and  met  by  another,  of 
whiah  the  strictest  examination  is  solicited.  It  is 
this  r.  the  Federal  government  can  do  na  act  on 
tke  namigahle  waters  within  the  limiti  of  the  Um^ 
ted  SUUegf  which^  or  a  corresponding  act  to 
which,  it  cannot  do  on  the  land,  within  the  eamte 
limits.  If  it  can,  let  tl^e  act  be  named.  Then 
the  navigable  waters  belong  no  more  to  the  Fede* 
ral  government,  and  are  no  otherwise  affected  hy 
the  Union,  than  the^land  itself.  Both  are  equally 
subject  to*  the  jurisdiction  of  the  general  goveour 
ment,  for  the  exercise  of  all/powers  delegated  to 
it  by  the  constitution,  and'  botb  eqiially  subject  to 
State  jurisdiction,^  for  the^  dxeroii&of  all  powers 
connected  with  State  sovereigilty«.  It  is  Mid,  that 
admiralty  and  maritime  jurisdiction  belong  exclu- 
sively to  thcL  Federal  gcJFernnient ;  but  this  Court 
has  decided,  that  the  grant  to  the  United  States 
in  the  constitution,  of  all  cases  of  admiralty  and 
maritime  jurisdiction,  does  not  extend  to  a  cession 
of  the  waters  in  which  those  cases  may  arise,  or  of 
general  jurisdiction  over  the  same  ;  and  that  the 
general  jurtbdiction  over  the  place,  subject  to  this 
grantj^  adheres  to  the  territory  as  a  portion  not  yet 
given  away ;  and  that  the  residuary  powers  of 
legislation  still  remain  in  the  State.  Besides, 
admiralty  and  maritime  jurisdiction  depends  either 
•>n  the  place  where  the  act  is  done,  or  the  nature  of 

'c  I  nited  States  v.  Bevmns,  3  ITAeol.  Rep.  336. 
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tbe  act  ittelf,  Tber  place  gives  no  jurisdidtieii,  1834* 
irbere  the  nttvigable  waters  in  which  the  tideebbe 
and  flows  are  within  the  body  of  a  county  or  a 
States  QT^f  two  States/  Accordingly,  the  laws 
giving  juriisdiction  of  Crimes  to  the  District  and 
Circuit  Courts,  confine  it  to  ''places  out  of  the  )ii- 
risdiction  of  any:  particillar  State."  If  the  Admi- 
ralty Court  has  cognisance  of  any  matter  done  oof 
navigable  waters  within  a  State,  it  is  derived,  Hot 
from  the  loeusy  but  from  the  causa  iitii,  which 
gives  jurisdiction,  though  it  should  arise  on  Ifuid  : 
for  instance,  seamen^s  wages,  founded  on  ship^ 
ping  articles  made  on  land,  have  always,  and 
charter  parties  and  policies  of  insurance,  have 
lately,  been  held  to  be  of  admiralty  jurisdiction.^ 
But,  it  is  further  said,  to  prove  the  exclusive 
control  of  the  general  government  over  those  na- 
vigable waters,  that  they  are  regarded  and  treated 
as  the  high  seas,  since  this  admiralty  and  marir 
time  jurisdiction  includes  **  all  seizures  under  lawa 
of  impost,  navigation  or  trade  of  the  United  States, 
where  the  seizures  are  made  on  waters  which  are 
navigabfe  from  the  sea  by  vessels,  of  ten  or  more 
tons  burthen,  within  their  respective  districts,  as 
well  as  upon  the  high  seas."  The  seizures  allu- 
ded to,  are  for  breaches  of  commercial  laws,  co-* 
ming  under  the  constitutional  powers  of  Congress, 
and  the  authority  of  the  United  States  over  the 
place,  on  that  account,  is  equal,  whether  the  of- 
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1824.  fence  be  committed  on  land  or  water;  and  the 
very  tiext  sentence  gives  to  the 'same  District 
Court  *^  exclusive  original  cognisance  of  all  sei- 
zures on  land,  or  other  waters,  than  as  aforesaid 
made."  In  fact,  analogous  provisions,  for  regula- 
ting foreign  commerce  by  land,  are  made  by  the 
act  of  the  2d  of  March,  1821,  ''  further  to  regu- 
late the  entry  of  merchandise  imported  into  the 
United  States  from  any  adjacent  territory."  It 
directs  every  conductor  of  any  carriage  or  sleigh, 
and  every  other  person  coming  from  any  ^adjacent 
foreign  territory  int/>  the  United  States,  with  mer- 
chandise subject  to  duty,  immediately  on  arrival 
within  the  United  States,  to  deliver  a  manifest, 
Slc.  at  the  office  of  the  nearest  Collector,  or  De- 
puty Collector,  to  be  verified  on  oath ;  for  non- 
compliance, the  carriage  or  sleigh  shall  be  for- 
feited. The  duties  to  be  paid  or  secured  by  bonds ; 
and  all  penalties  and  forfeitures  to  be  sued  for 
and  recovered  in  the  manner  prescribed  by  the 
general  collection  law.  Clearly,  then,  Congress 
has  no  more  power  over  the  navigable  waters, 
than  over  the  land ;  nor  over  the  ships,  than  it  has 
over  the  carriages  and  sleighs  engaged  in  the  same 
kind  of  commerce.  It  might  register,  enrol  and 
license  the  latter,  if  it  thought  fit,  as  well  as  ships. 
Nor  is  there  any  greater  control  acquired  bytlie  ge- 
neral government,  in  virtue  of  the  existence  of  the 
Union,  over  navigable  waters  or  shipping,  than 
over  land  and  land  carriages.  The  power  it  pos^ 
sesses  as  to  ships  or  vessels,  is  only  in  so  fur  as 
they  are  instruments  of  foreign  commerce,  or  of 
that  between  the  different  States ;  but  in  so  far 
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88  the  employment  of  a  ship  or  vessel  in  naviga*  1824. 
ting  the  waters  of  any  State  or  States,  has  no  con- 
nexion with  the  commerce  which  Congress  has 
power  to  regulate ;  neither  that  employment,  nw 
its  regulation  or  prohibit! on,  falls  within  the  pur- 
view of  the  federal  constitution.  Jt  could  not,  I 
think,  be  seriously  contended,  that  Congress  can 
regulate  the  carrying  of  passengers  from  any  part 
of  the  Union,  who  are  travelling  to  Balston,  Sa- 
ratoga, or. any  other  place,  for  health  or  pleasure; 
and  even^  if  the  object  of  their  passing  were  to 
trade,  that  would  not  legalize  the  interference  of 
Congress  as  to  the  mode  of  their  conveyance  from 
place  to  place.  That  naturally  falls  within  the 
sphere  of  State  legislation  ;  and  we  nmstkeepin 
memory  the  rule  of  construction  laid  down  by 
Judge  Tucker,  and  already  cited,  ''thai  the  powers 
delegated  to  the  federal  government  are,  in  all 
cases,  to  receive  the  most  strict  construction  that 
the  instrument  will  bear,  where  the  rights  of  a 
State  or  of  the  people,  either  collectively  or  indi- 
vidually, may  be  drawn  in  question.^'  Those  who 
contend,  that  navigating  by  sieam  boats  between 
different  States,  falls  within  the  powers  of  Con- 
gress, must  admit  that  it.  would  have  the  power  to 
prohibit  the  carrying  of  goods,  wares  or  merchan- 
dise in  a  steam  boat  from  any  foreign  place,  or 
different  State,  to  another.  Now,  would  Con- 
gress have  the  power  to  prohibit  the  carrying  of 
passengeifs  in  steam  boats  from  Norfolk  or  Eliza- 
bethtown  Point  to  New- York  ?  Certainly  such  a 
power  could  not  be  contended  for ;  and  why  not  ? 
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1824.    only  because  the  powen  of  Gongresa  have  nothing 

to  my  to  the  carrying  of  passemgera. 
'  ?T  It  may  be  urged  against  this  train  of  reasoning, 

that  Congress  has  actually  legislated  on  the  sub- 
ject of  passengers.  By  the  act  of  the  2d  of  M arch, 
1819|  regulating  passenger  ships  and  vessels/  the 
ftctis  admitted;  but,  though  the  humane  motives 
which  suggested  the  law,-  and  ita  provisions,  are 
laudable,  its  constitutionality  may  well  be  doubted. 
If  Congress  has  the  power  to  regulate  the  convey- 
anoe  of  mere  passengers,  coming  by  water  from 
foreign  countries,  it  has  an  equal  power  to  regu* 
late,  those  coming  by  land,  or  passing  from  one 
State  to  another.  If  that  law  be  constitutional, 
or  if  a  steam  boat,  only  employed  in  carrying 
passengers  between  "New-Jersey  and  New- York, 
can  come  within  the  jurisdiction  of  Congress,  it 
must  necessarily  follow,  that  Congress  has  a  right 
(and,  indeed,  according  to  the  doctrine  of  our 
adversaries,  is  exclusively  authorized,)  to  regulate 
the  number  of  passengers  to  be  received  into  every 
ordinary  stage  coach,  though  it  does  not  carry  the 
mail,  and  the  size,  shape,  description,  and  kind  of 
diligence,  and  the  kind  and  number  of  horses,  to  be 
employed  in  conveying  passengers  between  New- 
Brunswick  and  Maine,  Vermont  and  New- York, 
and  through  the  State  of  New-Jersey,  between 
New- York  and  Philadelphia!  If  this  legislation 
falls  under  the  power  to  regulate  commerce,  and 
that  power  is  exclusive,  it  must  be  contended,  that 
none  of  the  States  in  which  these  diligences  may 
travel,  have  a  right  to  pass  any  law  respecting 
tjliem !    Neither  this  Court,  nor  the  people  of  the 
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XJiUted  States,   are,  probably,  prepared  for  the     1824. 
msnrtion  of  that. claim.    The  States  have  always  ^qJ]^^^ 
legislated  on  a  different  principle,  whether  the        ?. 
conveyance  of  passengers  was  to  be  by  land  or       ^^"^ 
water.    Every  Stute  has,  probably,  made  nume- 
rous provisions  on  this  subject;  but,  want  of  time 
and  opportunity  has  confined  research  to  the  sta-  , 
ttttes  of  New- York  and  Georgia." 

a  In  those  Stttei,  Ist,  as  to  ferries  and  brid^ett  Tn  the  lawi 
of  VeW'York^  (Sdvcll.  Weheter^eed.  p.  S21.)  an  act  passi^l  19th 
March,  1803,  grants  to  John  Ransom  the  exclusive  right,  for  ten 
years,  to  keep  a  ferry  across  Lake  Champlain,  from  his  landing, 
at  Cumberland  Head,  to  Grand  Isle,  in  Vermont,  with  a  prohi- 
bilion  and  penalty  against  any  other  person's  keeping  a  ferry,  or 
transporting  any  persons,  goods  or  chattels,  for  hire  or  pay,  across 
the  IdLe,  between  the  point  of  Cnmberhind  Head  imd  the  north 
point,  called  Grftvclly  Point,  ion  said  Cumberland  Head.  An 
act  passed  May  l6th,  1810,  (6th'  vol.  Wdbsteri  ^  Skitmer^e  ed. 
p.  16.)  makes  the  same  grant  for  ten  years  more,  with  the  same 
prohibition  and  penalties,  to  Russel  Ransom.  An  act  passed 
May2€th,  1812,  {Id,  394.)  grants,  in*  the  same  way,  to  Peter 
Deall,  and  his  assigns,  to  keep  a  ferry  across  Lake  Champlain, 
from  Ticonderoga  to  the  town  of  Shoreham,  in  Vermont,  for  six- 
teen years,  with  a  like  prohibition  and  penalties  for  carrying,  See, 
from  any  place  on  the  west  shore,  within  half  a  mile  north  or 
sooth  of  Deall*s  dwelling  house.  An  act,  passed  March  28, 1 805, 
(4th  vol.  same  ed.  66.)  gives  to  David  Mayo  the  same  right,  from 
his  landing,  in  the  said  town  of  Champlain,  to  Windmill  Point,  in 
Vermont,  for  ten  years,  with  a  like  prohibition  and  penalty.  An 
act,  passed  February  20,  1807,  (5th  vol.  same  ed.  p.  11.)  gives 
to  Peter  Steenberg  the  same  right  to  keep,  &c.  a  ferry  between 
the  south  west  point  of  Carlton  Islaml  and  the  outlet  of  I  «ak'e  On- 
tario, (the  high  road  to  Canada,)  with  the  same  prohibition  and 
penalty. 

In  Georgia^  by  an  act  of  thd  14th  December,  '1809,  an  exclu- 
sive right  is  given  to  Joseph  Hill,  Sec.  for  one  hundred  years,  to 
.erect  three  toll  bridges  across  the  Savannah  and  its  branches,  (d(- 
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ld24.         It  18,  however,  comended,  that  the  power  of 

^^^T^^JJ^  regulating  commerce  is  concurrent    This  posi- 

V.        tion,  indeed,  is  by  no  means  universally  acceded 

Ogden. 

vidiog  South  Carolioa  and  Geojpa,)  a  little  above  the  city  of  Sa« 
vaDoah,  on  the  road  between  it  and  Charleston;  and  it  prohibits 
any  person's  erecting  a  toll  bridge  across  the  said  river  Savannah, 
up  or  down  it,  within  five  miles  of  the  city.  Ad  act  of  December 
6f  1813,  authorized  John  Hill  tu  establish  a  ferry  from  Savannah 
to  Proctor's  Point,  till  he  has  built  his  bridges.  An  act  of  15th  of 
December,  1809,  gives  to  William  Garritt  and  Le  Roy  Uauimood 
a  right  to  make  a  toll  bridge,  and  exact  toll,  across  the  Savannah 
river,  from  a  place  on  the  Georgia  side,  opposite  Campbletown ; 
and  to  Walter  Leigh  and  Edward  Rowell  a  similar  bridge,  Ssc, 
over  the  Savannah  river,  at  Augusta.  An  act  of  December  5, 
1800,  gives  to  commissioners  the  right  to  establish  a  ferry  oyer 
the  river  Savannah,  at  Augusta;  the  tolls  to  be. for  the  hvaefy  of 
the  academy  of  Richmond  county ;  ^vhich,  perhaps,  the  appeU 
lant's  counsel  may  think  at  variance  with  his  position,  that' no 
State  has  a  right  to  derive  revenue  by  tolls  on  the  trade  or  inter- 
course  between  two  States.  Tlie  same  law  prohibits  any  other 
ferry  or  bridge  between  Williams'  ferry,  opposite  Fort  Moore's 
bluff,  and  Ray's  ferry,  opposite  Campbletown.  An  act  of  6th  of 
December,  1813,  gives  a  ferry  across  the  Savannah,  to  Ezekiel 
Dubze ;  and  another  is  given  to  Zachariah  Bowman  and  Daniel 
Tucker.  An  act,  passed  9th  of  November,  1814,  on  the  express 
ground  of  facilitating  intercourse  with  South  Carolina,  gives  to 
John  M'Kinne  and  Henry  Shultz,  for  twenty  years,  an  exclusive 
right  to  a  toll  bridge  over  the  Savannah,  from  Augusta,  or  within 
four  miles  thereof;  and  prohibits  the  establishing  of  any  other 
toll  bridge  over  the  Savannah,  from  Augusta,  or  within  four  miles 
above  or  below  the  city. 

2.  M  to  tiages.  In  the  laws  of  New-Yorky  an  act,  passed 
March  30, 1798,  (4th  vol.  Loring  Sf  Andrews^  ed  p.  399.)  grants 
to  Alexander  J.  Turner  and  Adonijah  Skinner,  an  exclusive  right 
for  five  jrears^  of  running  stages  beiween  Lansini^burgh  and  the 
town  of  Hampton,  in  the  county  of  Washington,  (i.  e.  to  Vermont, 
or  the  road  through  it  to  Canada.)  An  act,  passed  February  26, 
1803,  (Sd  vol.  fFebiter's  ed.  p.  322.)  grants  to  T.  Donally  and 
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to.  Judge  Tucker,  in  his  edition  of  Blackslonej'" 
ranks  among  the  powers  exclusively  granted  to 
the  federal  government,  the  power  to  regulate 

ethers,  the  exclusive  right,  for  seven  years,  of  the  same  kind, 
from  the  city  of  Albany  to  the  north  boundary  line  of  the  State  of 
New-Jersey.  An  act,  passed  April  6, 1807,  (5th  vol.  Wehttert  Sf 
Skitmer^t  ed.  p.  186.)  grants  to  John  Metcalf  the  exclusive  right, 
for  seven  years,  of  running  stage  wagons  between  the  village  of 
Canandaigua  and  the  village  of  Buffalo,  (i.  e.  the  road  by  lake 
Erie  to  Pennsylvania,  Ohio  and  IVlichigan.) 

In  Georgia^  an  act  of  November  23,  1802,  gives  to  Nathaniel 
Twining,  &c.  for  ten  years,  the  sole  and  exclusive  rieht  of  run« 
ning  a  line  of  stagt*  carriages  between  the  city  of  Savannah  and 
town  of  St.  Marys,  (on  the  borders  of  Florida.)  Sec.  2,  gives  to 
him  an  exclusive  right  of  conveying  passengers  and  their  baggage, 
ky  watery  between  Darien  and  St  Marys,  (a  coasting  trade  be- 
tween two  ports  of  entry,  if  carrying  passengers  be  a  branch  of 
trade,)  till  a  post  road  is  established.  An  act  of  December  7th, 
1812,  gives  to  William  Dunham  the  right  of  running  stage  car* 
riages  as  above.  Add  to  these,  the  decision  of  Perrins  v.  Sikes, 
in  1802,  (  Day'M  Connect.  Rep.  in  Err.  p.  19.)  that  a  grant  by 
the  General  Assembly,  of  an  exclusive  'privilege  to  carry  passen* 
^rs  by  the  stage,  on  the  post  road  leading  to  Boston,  as  far  as  the 
Massachusetts  line,  was  valid,  which  may  be  added  as  another 
legal  decision  on  the  constitutionality  of  those  laws.  Indeed,  as 
to  the  regulation  of  passengers  arriving  in  ships  from  foreign  parts, 
some  of  the  States  have  exercised,  at  least,  a  concurrent  power. 
Of  that  kind  is  the  act  of  the  State  of  NeuhVork,  (2  N.  R.  L.  440.) 
end  NeuhJer9ey  has  passed  a  similar  law  on  10th  of  February, 
1819.  {JusHce^t  ed.  N.  J.  Lawsj  655.)  So  also  in  Maseachtisetie, 
(2  Ma98.  Lawi^  629-)  by  an  act  of  February,  1794,  masters  of 
vessels  coming  from  abroad,  are  required  to  report  passengers.  Sec. 
And  in  Dektwarej  (2  Law$  of  DeL  ed.  1797,  by  1!$.  ^  J.  AdamSy 
c.  134.  p.  13S4.)  an  act  to  prevent  infectious  diseases,  passed  24th 
of  January,  1797,  (sec.  5.)  enacts,  that  no  master,  Ssc.  of  any  ship 
bound  to  any  port  of  that  State,  shall  bring  or  import  any  greater 

a  Vol.  1.  Part  1.  App.  D.  p.  180. 
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1824.  comn^erce,  &c.  the  commerce  between  the  indi-^ 
viduals  of  the  same  State  being  reserved  to  the 
State  governments.  And  he  repeats  the  doc- 
trine,*  on  the  very  untenable  ground,  that  the  re- 
gulation of  commerce  is  not  susceptible  of  a  con- 
current exercise:  a  doctrine  which  a  review  pf 
State  laws  will  show  to  be  contrary  to  fact  and 
experience.  The  opposite  doctrine  is  strongly 
supported  by  Rent,  Gh.  J.  in  Livingston  v.  Van 
Ingen/  as  the  only  safe  aAd  practicable  rule  of 
conduct,  and  tbe  true  constitutional  rule,  arisilng 
froin  the  federid  system.     And  it  is  the  only  safe 

bamber  of  passengers  arid  senrants  than  shall  be  well  provided 
and  supplied  with  good  and  wholesome  meat,  drink,  arid  other 
necessaries,  particulariy  vinegar,  as  well  to  wash  and  cleanse  the 
vessel,  as  for  the  use  of  the  persons  on  board,  during  the  voyage; 
and  it  directs  the  sise  of  each  birth,  &c. ;  and  that  if  any  master 
shall  offend,  &c.  he  shall  forfeit  600  dollars  for  every  such  offence. 
Sec.  fy  enacts,  that  every  master,  &c.  shrill  pay  to  the  physician 
who  boards  his  ship,  six  cents  for  every  person  he  shall  import  or 
land  in  that  State,  which  he  is  thereby  authorized  to  recover  from 
such  passengers  an(|[>ervants,  respectively ;  and  the  physician  shall 
pay  over  the  moneys  so  ri'C(Mved,  to  the  treasurer  of  the  trustees  of 
the  poor  in  his  county.  Here  is  another  instance  inconsistent  with 
the  position  of  the  appellant's  counsel,  (if  carrying  passengers  be 
trading,)  that  a  State  has  no  right  to/aisc  a  tax  or  revenue  by  fo- 
reign trade  ^y  another  act  of  that  State,  passed  February  3, 
1802,  the  master  or  owner  is  required  to  give  bond,  that  the  per- 
son so  imported  and  landed,  shall  not  become  chargeable.  If  the 
regulation  of  passengers  belong  to  commerce,  and  that  exclusively, 
(as  it  my^t,  if  the  power  to  regulate  commerce  be  exclusive,)  by 
what  authority  can  a  State  Court  issue  a  ne  ex€at  agamst  a  trader 
or  merchant  about  to  leave  the  State  ? 

ap^309. 
>ft  9Joktt9,  Rep.  577 y  57^  - 
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an^  practicable  rule;  it  is  oae  which  the  extent  of  '  1824. 
our  territory  would  indicate,  even  if  the  govern- 
ment were  despotic.  In  China,  the  Mandarins  of 
provinces  must  be  intrusted  with  some  subordi- 
nate authority,  to  make  commercial  regulations 
adapted  to  local  circumstances.  With  us,  the 
peculiar  nature  and  principles  of  our  free  and 
federative  government,  make  the  existence  of  such 
subordinate  legislation  inore  prudent  and  politic. 
There  must  be,  even  in  respect  to  foreign  com- 
merce, local  interests  and  details,  which  cannot 
well  be  presented  to  the  view  of  Congress,  and 
can  be,  at  least,  better  provided  for  by  the  State 
Legislatures,  emanating  from  the  very  people  to 
whom  they  relate.  This  must  have  been  percei- 
ved by  the  framers  of  the  constitution,  and  they 
must  have  felt  the  difficulty  of  designating  the 
limits  of  what  ought  to  be  permitted  to  State 
authority.  They  did  not,  therefore,  attempt  the 
limitation,  except  in  some  plain  cases,  which  they 
marked  by  restrictions  and  probibitionfii ;  but  they 
guarded  against  any  practical  abiise  of  the  permis- 
sion, by  securing  to  Congress  the  paramount  and 
controlling  power  over  the  whole  matter.  This 
view  of  the  subject  is  exceedingly  strengthened, 
when  we  contemplate  the  probable  future  increase 
and  extent  of  this  confederacy.  The  thirteen 
^original  States  were  a  band  of  brothers,  who  suf- 
fered, fought,  bled,  and  triumphed  together;  they . 
might,  perhaps,  have  safely  confided  each  his  se- 
parate interest  to  the  general  will ;  but  if  ever  the 
day  should  come,  when  rejpresentatives  from  be- 
yond the  Rocky  Mountains  shall  sit  in  this  capi- 
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1824.  tot;  if  e^rer  a  numerous  and  inland  delegation 
shall  wield  tiie  exclusive  power  of  making  regula- 
tions for  our  foreign  commerce,  without  communi- 
ty of  interest  or\ knowledge  of  our  local  circum- 
stancei^,  the  Union  will  not  stand  ;  it  cannot  stand ; 
it  cannot  be  the  ordinance  of  God  or  nature,  that 
it  should  stand.  It  has  been  daid  by  very  high 
authority,  that  the  power  of  Congress  to  regulate 
commerce,  '^  sweeps  away  the  whole  subject  mat- 
ter." If  so,  it  makes  a  vereck  of  State  legislation, 
leaving  only  a  few  standing  ruins,  that  mark  the 
extent  of  the  desolation.  Thb  position,  however, 
is  not  correct.  A  power  of  regulating  commerce 
is  impliedly  acknowledged  to  be  in  the  States,  by 
the  10th  sectioif  of  the  Is^  article;  for  that  section 
makes  specific  limitations:  on  its  e;cereise  by  them, 
which  would  be  unnecessary,  if  the  power  were 
not  possessed  by  them ;  and  tacitly  admits  (what  is 
true  fLs  to  all  the  State  powers)  that  it  is  possessed 
in  all  other  matters  not  expressly  restrained.  Con- 
gress can  lay  no  tax  or  diity  on  any  articles  ex- 
ported frotn  any  State. '  If  the  word  eotports  were 
not  in  the  IjOth  section,  what  would  be  the  conse- 
quence? that  the  States,  and  they  only,  could  lay 
duties  on  exports ;  and  as  it  is,  what  is  the  con- 
struction ?  that,  although  Congress  can,  under  no 
circumstances,  impose  a  duty  on  exports,  any 
State  can,  with  the  consent  of  Congress,  to  any 
amount ;  and  without  asking  the  consent  of  Con- 
gress, to  an  amount  and  extent  necessary  for  exe- 
cuting its  inspection  laws  ;  possessing,  in  that  re- 
spect, a  power  of  regulating  external  coromdrce, 
which  is  directly  withheld  from  Congress.    And 
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from  whence  is  derived  the  power  to  make  inspec-  '  1824* 
tion  laws,  but  from  the  existing  and  more  exten- 
sive right  of  making  laws  to  regulate  commerce  ? 
It  seems,  also,  that  the  9th  section  of  the  same 
article,  paragraph  1,  in  like  manner,  admits  the 
power  to  be  in  the  States.  The  importation  of 
slaves  is,  and  has  always  been,  considered  as  a 
branch  of  commerce ;  and  it  is  in  that  point  of 
view  onlj,  that  Congress  has  authority  to  legislate 
on  the  subject.  When,  then,  that  paragraph  speaks 
of  any  of  the  States  thinking  proper  to  allow  that 
importation,  it  surely  admits  in  them  a  right  to 
permit  or  prohibit ;  and  thus  to  legislate  on  what 
IS  undoubte<yy  a  branch  of  commerce  with  foreign 
hations,  or  among  the  several  States. 

Indeed,  it  seetns  susceptible  of  demonstration, 
that  Congress  did  not  intend  to  ask,  nor  the  States 
to  give  to  that  body,  the  exclusive  power  of  regu- 
lating foreign  commerce,  or  that  between  the 
States.  In  Colvin's  edition  of  the  Laws  of  the 
United  States,'  we  find  the  proceedings,  which 
led  to  the  formation  of  the  General  Conven- 
tion. The  appellant's  counsel  has  selected,  as 
one  of  these,  the  representation  from  New- Jersey, 
to  be  found  in  pages  22, 23.  art.  2d.  But  that  can 
soarcely  be  said  to  have  led  to  the  convention.  It 
WBB  made  in  1778,  during  the  revolutionary  war, 
and  to  meet  objectionable  parts  of  the  old  articles 
of  confederation.  At  any  rate,  it  appears  from 
page  25,  that  the  proposed  alterations  were  reject- 
ed ia  Congress.     In  1781,^  Mr.  Witherspoon 

alttyoL 
ft  lb.  p.  28. 
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1824.     proposed  in   Congress  a  modified  change  of  the 
power  of  regulating  commerce,  which  was  also 
negatived.     None  of  the  other  States  made  any 
proposition  similar  to  that  from  New-Jersey,  in 
1778.     The  following,  more  nearly  approaching 
the  time  of  the  convention,  better  shows  the  ex- 
tent of  what  Congress    asked,  and  the   States 
appeared  willing  to  concede/    ''In  Congress, 
Wednesday,  July   13th,   1785.    The  committee, 
consisting   of   Mr.  Monroe,    Mr.  Spaight,  Mr. 
Houston,  Mr.  Johnson,  and  Mr.  King,;  to  whom 
was  referred  the  motion  of  Mr.  Monroe,  submit 
the  following  report :    'That  the  1st  paragraph 
of  the  9th  of  the  articles  of  confederation,  be  alter- 
ed, so  as  to  read  thus,  viz.  The  United  States  ill 
Congress  assembled,  shall  have  the  sole  and  ex- 
elusive  ri^ht  and  power  of  determining  on  peax^or 
war,  except  in  cases  mentioned  in  the  6th  article  ; 
of  sending  and  receiving  ambassadors;  entering 
Into  treaties  and  alliances ;  of  regulating  the  trade 
of  the  States,  as  well  with  foreign  nations  as  With 
each  other ;  and  of  laying  such  imposts  and  du- 
lies  upon  imports  and  exports,  as  may  be  necessaiy 
ibr  the  purpose.     PrafMedt  that  the  citizens  of 
the  States  shall,  in  no  instance,  be  subjected  to 
pay  higher  imposts  or  duties  than  those  imposed 
on  th^  subjects  of  foreign  powers.    Provided  also, 
that  ^  legidaiire  power  of  the  serercU  8tat€$, 
ihattnot  he  restrained  from  prohibiting  the  im- 
portation or  exportation  of  any  species  of  goods 
or  commodities  whatsoever ^^^^    This  is  what  the 

a  hL  U.  S.  p.  49,  50. 
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CongreBB  itself  asked  for  and  required.     The     1824. 
State  of  Virgioia  was  among  tfae  first  to  meet  its 
views ;  and  Mr.  Madison,  in  the  Legislature  of 
that  State,  proposed  a  resolution,  which  will  be 
found  in  the  same  book/  as  follows  : 

'^  Virginia,  to  wit:  In  the  House  of  Belegates/ 
Wednesday,  November  30th,  1785.'* 

[Mr.  Madison's  resolution  for  empowering  Con* 
gross  to  regulate  trade.] 

''  Mr.  Alexander  White  reported,  according  to 
order,  a  resolution  agreed  to  by  the  committee  of 
the  whole  house,  on  Monday  last,  respecting  comr 
merce,**  &c. 

^  YHiereas  the  relative  situation  of  the  United 
States  has  been  found,'  on  trial,  to  require  uni- 
formity in  their  commercial  regulations,  as  the 
only  efiectual  policy  f6r  obtaining,  in  the  ports  of 
foreign  nations,  a  stipulation  of  privil^[es  recipro^ 
cal  to  those  enjoyed  by  the  subjects  of  such  na- 
tions in  the  ports  of  the  United  States ;  for  pre* 
venting  animosities^  which  .cannot  fail  to  arise 
among  the  several  States,  fi'om  the  interference  of 
partial  and  separate  regulations;'  and -whereas 
such  uniformity  can  be  best  concerted  and  carried 
into  efiect  by  the  federal  councils,  which,  having 
been  instituted  for  the  purpose  of  managing  the. 
interdsti3  of  the  States,  in  cases  which  .cannot  so 
well  be  provided  for  by  measures  individually  pur- 
sued, ought  to  be  invested  with  authority  in  this 
case,  as  being  within  the  reason  and  policy  of 
their  institution: 

Vol.  IX.  ^* 
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1824.  **  Resolved,  That  it  is  the  opinion  of  this  com- 
mittee,  that  the  delegates  representing  this  Com- 
monwealth in  Congress,  be  instructed  to  propose 
in  Congress  a  recommendation  to  the  States  in. 
the  Union,  to  authorize  that  assembly  to  regulate 
their  trade  on  the  following  principles,  and  under 
the  following  qualifications:  1st.  Giving  power  to 
Congress  to  prohibit  foreign  vessels  from  entering 
any  port,  or  to  impose  duties  on  them  and  their 
cargoes ;  such  duties  to  be  uniform,  and  carried 
into  the  treasury  of  the  State,  2d.  That  no  State 
be  at  liberty  to  impose  duties  on  any  goods,  wares, 
or  merchandise  imported,  by  land  or  by  water, 
from  any  other  State;  but  may  altogether prM- 
bit  the  importation  from  any  State,  of  any  par- 
ticular epeciee  or  description  of  goods,  u>a/res 
or  merchandise,  of  which  the  importation  is,  at 
the  same  time,  prohibited  from  all  other  places 
whatsoeverJ*^  In  each  of  those  proceedings,  it  was 
clearly  contemplated,  that  the  individual  States 
should  at  least  retain  the  power  of  abstdutdy  pro- 
hibiting the  importation  of  any  article  they  thought 
fit,  within  their  own  respective  limits.  How  fhr 
was  this  intention  subsequently  departed  from  ? 
Where  is  the  power  of  prohibiting  the  exportation 
or  importation  of  any  article  taken  from  the  States 
by  the  constitution?  They  are  indeed  qualifiedly 
restrained  from  laying  imposts  or  duties  on  exports 
or  imports,  but  Dot  from  entirely  prohibiting  their 
exportation  or  importation ;  and  they  are  also  re- 
strained from  lajdng  any  duty  on*  tonnage ;  and  it 
is,  perhaps,  the  fair  construction  of  the  instru- 
ment, that  even  their  prohibitory  legislation,  is 
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under  the  control  of  Congress,  as  having  the  pa-  1824. 
ramount  authority  to  regulate  commerce ;  but  valid 
until  Congress  shall  have  made  regulations  incon- 
sistent with  their  laws.  A  review  of  some  of  the 
laws  of  different  States,  will  show  that  they  have 
always  exercised  the  power  of  making  very  mate- 
rial regulations  respecting  commerce.  This  re- 
view must  be  abridged ;  but  it  is  of,  extreme  im- 
portance, and  if  it  were  possible  to  spread  out  in 
detail  the  immense  mass  of  State  laws,  regulating 
and  afiecting  foreign  commerce,  and  that  am^ng 
the  States,  it  would  be  conclusively  seen,  that  they 
have  always  considered  thepiselves  as  possessing, 
and  have,  accordingly,  exercised  a  concurrent 
power  over  both  those  branches  of  trade ;  and 
that  the  power  of  Congress  cannot  be  decided  to 
be  exclusive,  without  declaring  to  be  unconstitu- 
tional, an  appalling  body  of  State  legislation. 

To  begin  with  the  laws  respecting  slaves.  The 
appellant's  counsel  has  questioned  their  constitu- 
tionali^,  and  called  them  of  doubtful  authority. 
That  expression  showed  he  felt  their  application 
and  important  bearing,  if  their  constitationality 
be  admitted ;  and  it  has  never  before  been  called 
in  question.  The  constitution  most  clearly  admits 
the  right  of  the  States  to  legiialate  on  thisisubject, 
not  merely  till  1808,  but  always,  unless  Congress 
should  prohibit  the  trade  $  and  yet,  as  has  been 
already  suggested,  slaves  are  treated  in  that  very 
paragraph  itself,  as  an  article  of  commerce  oi 
trade.  Congress,  renouncing  for  a  time  the  para- 
mount right  to  prohibit  their  importation,  claims 
the  right  to  lay  a  tax  or  duty  on  it.    So  also,  tbey^ 
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1824«  are  treated  as  an  article  of  commerce  in  the  laws 
of  Congress;  for  it  is  only  under  the  power  to 
regulate,  foreign  commerce,  that,  before  1^08, 
they  pould  forbid  and  make  penal,  the  trade  by 
our  citizens  to  foreign  nations,  and  since  1808, 
prohibit  it  entirely.  In  this  point  of  view  it  was 
also  considered,  and  the  right  of  the  States  to 
prohibit  it  asserted,  in  the  debates  of  the  Virginia 
convention.  On  this  article  Mr.  George  Mason 
observed,  ^*  should  the  government  be  amended, 
still  this  detestable  kind  of  commerce  cannot  be 
discontinued  till  after  the  expiration  of  twenty 
ye&rs.''  To  which  Mr.  Madison,  in  reply,  says/ 
''  We  are  not  in  a  worse  situation  than  before. 
That  traffic  is  prohibited  by  our  laws,  and  toe 
^nay  continue  the  prohibition.  The  tinion,  in 
general,  is  not  in  a  worse  situation.  Under  the 
ftrticles  of  the  confederation,  it  might  be  con- 
tinued for  ever.''  And  again,"*  ''as  to  the  restriction 
in  the  clause  under  consideration,  it  was  a  restraint 
on  the  exercise  of  a  power  expressly  delegated  to 
Congress,  namely,  tfiat  of  regulating  commerce 
toith  foreign  nations^  Mr.  George  Nicholas 
also,  alluding  to  both  objections,  says,'  ^*  Virgi* 
nia  might  continue  the  prohibition  of  suchimpor* 
tatiOn  during  the  intermediate  period."  And  to 
obviate  the  objection^  that  the  restriction  of  Con* 
gross  was  a  proof  that  they  would  have  power  not 
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gtten  to  them,  lie  remaned,  '' that  they  would     1824. 
only  have  had  a  general  superintendency  of  ttv^/f^ 
if  the  restriction  had  not  been  inserted.     But  the        r. 
southern  States  insisted  on  this  exception  to  thut      ^  ^ 
general  superintendency  for  twenty  years.     It 
could  not,  therefore,  have  been  a  power  by  impli- 
cation, as  the  restriction  was  an  exception  to  a 
delegated  power/'    And,  finally.  Governor  Ran- 
dolph sajrs,'  ''  the  power  refpecting  the  importa- 
tion of  negroes f  is  an  exception  from  the  power 
given  to  Congress  to  regulate  cammercey    The 
same  doctrine  is  also  maintained  in  the  Federalist} 
Let  us  then  see  the  laws  that  have  been  made  by 
sovie  of  the  different  States  respecting  this  branch 
of  trade/ 


•  a  p,  330. 

h  No.  42. 

c  New'Yorkf  as  well*as  many  other  States,  prohibited  the  im- 
portation and  exportation  of  slaves  before  tlie  adoption  of  the 
constitution.  The  first  law  was  passed  in  February,  1788;  (2 
Qrtealeafy  85.)  it  prohibits  the  selling  of  an  imported  slave,  and 
the  baying  of  a  slave  with  Intent  to  export,  him:  and  subsequent 
laws  have  confirmed  and  increased  the  prohibition  of  exporting 
and  importing  slaves.  It  may  be  proper  here  to  observe,  as  appli* 
ckble  to  this,  as  well  as  to  many  other  laws  of  the  States  respect- 
ing commerce,  that  if,  after  th'e  adoption  of  the  constitution,  the 
individual  States  had  not-a  right  to  make  them,  they,  and  all  other 
previously  made  similar  laws,  wbald,  by  force  of  that  disqualifi- 
cation, have  become  inoperative. 

In  1792,  the  State  of.  Virginia  passed  a  kw  prohibiting  the  im- 
portation or  selling  of  imported  slaves.  (1  Pleoiontt  ^  Pace's  ed. 
p.  186.  sec..  13.)  In  Delaware^  (Laws  of  t)eh  ed,  of  1797 f  by 
jS.  4"  J'  Adams,  p.  942.)  an  act  passed  February  3, 1789,  enacts, 
fhat  if  any  o  mer,  master,  &c.  shall  fit  out,  equip,  man,  or  other- 
tKise  prepare  any  ship  or  vessel,  within  any  port  or  place  in  that 
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1824.  Indeed,  Congress  itself  has  recognised  and  act- 
ed on  the  power  of  the  States  to  prohibit  this 
trade.     The  constitution  restrained  Congress  (as 

State,  or  shall  cause  any  vessel  to  sail  from  any  port  or  place  in  that 
State,  for  the  purpose  of  carrying  on  a  trade  or  traffic  in  slaves, 
to,  or  from,  or  between  Europe,  Asia,  Africa,  or  America,  or 
any  places  or  countries  whatsoever,  or  of. transporting  slaves  to 
or  from  one  port  or  place  to  another,  in  any  part  of  the  world, 
such  ship,  &c.  her  tackle,  9cc.  shall  be  forfeited  to  the  State,  and 
shall  be  liable  to  be  seized  and  prosecuted  by  any  officer  of  the 
cutiomSf  by  uiformation,  &c.  And,  moreover,  every  person  so 
fitting  out,  &c.  shall  severally  forfeit  and  pay  the  sum  of  500 
pooncjs,  one  half  to  the  use  of  the  State,  the  other  half  to  the 
informer.  It  further  enacts,  that  if  any  person  shall  export,  or 
sell,  with  intentioD  to  export  or  carry  out  for  sale,  any  negro  or 
mulatto  skve,  from  that  State  to  Maryland,  Vii^inia,  either  of 
the  Carolinas,  Georgia,  or  the  West  Indies,  without  Ucen*  e  or 
permit  of  (lye  Justices,  &c.  he  shall  pay,  for  every  slave  so 
exported,  100  pounds,  and  for  every  attempt  so  to  do^  20  pounds, 
one  half  to  the  use  of  the  State,  and  one  half  to  the  informer. 
Here  is  a  State  law  minutely  controlling  a  brandi  of  foreign  trade, 
and  of  that  between  the  States,  and  operatmg  explicitly  by  the 
officers  of  the  customs.  It  was  passed,  indeed^  a  few  weeks 
before  the  present  constitution  went  into  operation,  but  long  after 
it  had  been  accepted  by  Delaware;  at  all  events,  it  is  referred  to, 
and  confirmed,  by  an  act,  passed  June  24, 1793,  (c.  22.  p.  1094.) 
requiring  bail  as  to  those  ofiences. 

In  Fennsyhaniay  {BioretCM  ed.  vol.  2.  p.  443.)  an  act  was 
passed,  March,  17^3,  also  prohibiting  the  trade;  but,  before  ex- 
amining it,  let  it  be  remembered,  that  the  first  law  Congress 
passed  on  that  subject,  was  in  1794,  and  that  Pennsylvania  had 
accepted  the  constitution  In  December,  1737,  which,  at  the  time 
of  passing  this  act,  she  had  recently  studied  and  discussed.  Her 
legislation,  then,  was  not  founded  on,  and  did  not  rely  on,  any  law 
of  Congress  in  pari  nuUerid,  She  not  only  prohibited  the  expor- 
tation and  Importation  of  skves,  but,  by  sec.  5.  of  that  act,  pro- 
hibits the  ImikUnfff  fitting  cmtf  ^c.  of  any  vessel  for  the  tUwe 
tradcy  or  to  tail  from  the  port  for  thai  trade^  under  thepenaUy 
of  forfeiture  of  the  veuelj  Sfc.  and  1000  poundg  hy  qui  tarn. 
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has  been  already  seen)  from  prohibiting  the  im-     1824. 
portation  of  negroes,  Slc.,  before  1808.     But  in 
1803,  it  passed  **  an  act  to  prevent  the  importation 

At  tbat  time,  Congress  absolutely  permitted  the  slave  trade  j  butj 
would  oot  that  law  have  been  valid  to  prohibit  it  from  that  port? 

NtuhJeney  passed  a  law  to  the  same  purport,  in  March,  1798, 
(Paiterwm^t  ed.  p.  SOT*  Juitice^8  ed.  p.  871  >  372,  3^8.)  when 
Coiigress  bad  only  prohibited,  tnd  could  only  prohibit,  the  trade 
as  B,  foreign  trade.  Sec.  12,  13.  prohibit  the  importation  of 
sUvesfor  sale.  Sec.  17,  18,  19.  prohibit  the  tlave  trader  and  the 
fitting  out  of  vessels,  for  the  purpose  of  transporting  slaves  from 
one  place  to  another y  clearly  including  from  one  State  to  another, 
which  Congress  then  could  not  do. 

OmnecHcuij  in  October,  1788,  after  she  and  nine  States  had 
ratified  the  constitution,  {Hudson  ^  GoodioinU  ed.  p.  626.)  forbade 
any  citizen  or  inhabitant  of  that  State,  either  as  mastdt*,  ftctor, 
supercai^,  owner,  or  hirer  of  any  vessel,  dwectly  or  indurectly, 
to  transport  or  buy,  or  sell,  or  receive  on  board  his  vessel,  wUh 
intent  to  caune  to  he  transported  or  imported^  any  of  the  inhabit 
tanteof  AfricOj  at  ehwesy  with  ^i  tarn  penalties;  and  made  all 
imewrances  on  them  void.  And,  in  1792,  (p.  628.)  let  it  be  still 
remembered,  when  Congress  had  no  such  power,  she  enacted, 
that  no  citizen  or  inhabitant  of  that  State  should  transport  out 
of  the  State^  for  the  purpose  of  setting  into  any  other  State, 
country  or  kingdom,  or  buy  or  sell,  with  intent  to  transport  oot  of 
that  State,  or  should  sell,  if  transported,  &c.  In  Massachusetts, 
(1  Laufs  of  Mass,  407^  408.)  an  act,  passed  March  26,  1788,  re- 
citing the  evils  of  the  African  trade j  enacts,  that  no  citizen  of 
that  Commonwealth,  or  other  person  residing  within  the  same, 
shall,  for  himself  or  any  other  person,  as  master,*  factor,  super- 
cargo, owner  or  hirer,  in  whole  or  in  part,  of  any  vessel,  directly 
or  indirectly,  import  or  transport,  or  buy,  or  sell,  or  receive  on 
board  his  or  their  vesseb,  with  intent  to  cause  to  be  Imported  ^r 
transported,  'any  of  the  inhabitants  of  any  state  or  kingdom^  in 
that  part  of  the  world  called  Africa,  as  slaves,  &c.  under  a  penalty 
for  every  vessel  fitted  out  with  such  intent,  and  actually  employed, 
&C.  Doubtless,  the  laws  of  other  States  might  be  produced  to  the. 
same  purpose,  if  the  means  of  examination  had  been  convenient; 
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1824.  of  certain  persons  into  certain  States,  where,  hy 
the  laws  thereof,  their  imputation  is  prohibited.* 
Proceeding  upon  the  right  of  the  several  States  to 
prohibit,  and  acting  under  itt  genei^  power  to  re- 
gulate commerce,  it  imposes  additional  penalties 
on  the  importing  or  landing  of  any  negro,  mulatto, 
or  person  of  colour,  Scc.y  in  any  State  which,  by 
law,  has  prohibited,  or  shall  prohibit,  their  admis- 
sion or  importatioti/  And  it  makes  it  the  duty  of 
the  officers  of  the  customs,  to  notice  and  be  go- 
verned by  the  provisions  of  the  laws  of  the  several 
States  prohibiting  their  importation  or  admission; 
and  enjoins  it  on  them  vigilantly  to  carry  into  ef- 
fect the  said  laws  of  such  States,  any  law  of  the 
United  States  to  the  contrary  notwithstanding* 
How  could  Congress  do  this,  if  the  power  ofpro^ 
hibiting  the  trade  were  not  unquestionably  pos- 
sessed by  the  States,  in  their  sovereign  capacity  ? 
The  quarantine  laws  further  illustrate  our  posi- 
tion. The  appellant's  counsel  says,  these  are  to 
be  considered  merely  as  laws  of  police ;  they  are 
laws  of  police,  but  they  are  also  laws  of  com- 
merce; for  such  is  the  nature  of  that  commerce, 
which  we  are  told  njiust  be  regulated  exclusively 
by  Congress,  that  it  enters  into,  and  mixes  itself 
with,  almost  all  the  concerns  of  life.  But  surely 
that  furnishes  an  argument,  showing  the  necessity 

tboM  already  cited,  l^werer,  are  «ifficient  to  sho^,  that  |he  indi* 
vidual  States  regulated  theslave  trade;  as  a  lra<ie, both  with  foreign 
nations,  and  between  the  States^  by  virtue  of  their  own  sovereign 
authority,  after  the  adoption  of  the  constitution ;  but  t^efbre  Con- 
gress did,  and  before  they  could  do  if: 
«  3  17.5.  JL  p.  529. 
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that  the  States  should  have  a  cqncurrmt  power  1824. 
over  it  Judge  Tucker  conaidem  them  as  laws  of 
commeice,  when  he  says/  <' another  consequence 
of  the  right  of  regulating  foreign  commerce,  seems 
to  be,  the  power  of  compelling  yessels  infected 
with  any  cointagious  disease,  or  arriving  from  pla- 
ces usually  infected  with  them,  to  perform  their 
quarantine.  The  laws  of  the  respective  States 
upon  this  subject,  were,  by  some  persons,  suppo- 
sed^ to  have  been  virtually  repealed  by  the  consti- 
tution of  the  United  States:"  (and  why  must  not 
that  be  the  case,  if  the  power  of  Congress  regula- 
ting commerce  be  exclusive?)  '^but  Congress  have 
manifested  a  different  interpretation  of  that  instru- 
ment, and  have  passed  several  acts  for  giving  aid  and 
effect  to  the  execution  of  the  laws  of  the  several 
States  respecting  quarantine."  It  will  be  recol- 
lected, that  the  first  recognition  by  Congress  of 
the  quarantine  laws,  was  in  1796;  and  that  only 
directs  the  officers  of  the  govetnment  to  obey  them ; 
but  does  not  pretend,  or  attempt,  to  legalize  them. 
And,  indeed,  it  could  not  do  so,  if  the  States  had 
no  concurrent  power,  and  the  regulation  of  com- 
merce was  exclwivdy  delegated  to  Congress; 
for  the  power  which  is  exclusively  delegated  to 
Congress,  can  only  be  exercised  by  Congress  it- 
self, and  cannot  be  sub-delegated  by  it.  It  is, 
therefore,  no  reply  to  the  force  of  the  argument 
drawn  from  those  laws,  to  say,  that  they  have  been 
ratified .  by  Congresitf.  Another  answer  to  that  ob- 
servation is,  that  the  supposed  ratification  by  Con- 

a  Tuck.  Bbci..part  1st.  Appen.  D.  p.  !!!ri. 
Vol.  IX.  15 
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1824.     gress  did  not  take  place  until  1796 ;  and  that  ma- 
ny of  thoBe  laws  were  in  active  operation  several 
years  before.    For  instance,  as  few  out  of  many : 
New  Hamp$h%re  passed  her  quarantine  laws  firsti 
February  3d,  1789/  and  again  on  the  25th  of  Sep- 
tember, 1792.^     Connecticut  paaaed  hers  in  May, 
1795/    The  laws  of  Maryland^  show  the  tempo- 
rary continuation  of  those  laws  in  that  State,  from 
1784  to  1785,   from  1785  to  1792,  from  1792  to 
1799;  and  so  down  to  1810  ;  and  the  2d  vol/  con- 
tains a  law  passed  in  November,  1793,  giving  to 
the  Governor  the  strongest  powers  on  the  subject. 
The  State  of  Virginia  passed,  26th  of  December, 
1792,^^' an  act  reducing  into  one  the  several  acts 
to  oblige  vessels  coming  from  foreign  parts,  to 
perform  quarantine  ;'*  which  act  was  amended  on 
the  5th  of  December,  1793*/  and  fiirther  amended 
on  the  1 9th  of  December,  1 795/    Georgia  passed 
her  quarantine  law  December  17th,  1793/    Un- 
doubtedly those  laws  derive  their  efficacy  from  the 
sovereign  authority  of  the  States ;  and  they  ex- 
pressly restrain,  and  indeed  prohibit,  the  entry  of 
vessels  into  part  of  the  waters  and  ports  of  the 
States.    They  are  all  so  similar,  that  one  or  two 


a  Mekher'sed.j^.S02. 
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may  suffice  as  examples.  The  quarantine  law  of  1824. 
Georgia^  s.  L  prohibits  the  landing  of  persons  or 
goods  coming  in  any  vessel  from  an  infected  place^ 
without  permission  from  the  proper  authority;  and 
I'nacts,  that  the  said  vessels  or  boats,  and  the  per- 
sons and  goods  coming  and  imported  in,  or  going 
on  board  during  the  time  of  quarantine ;  and  all 
ships,  vessels,  boats,  and  persons,  receiving  any 
person  or  goods  under  quarantine,  shall  be  sub- 
ject to  such  orders,  rules  and  directions,  touching 
quarantine,  as  shall  be  made  by  the  authority  di- 
recting the  same.  The  law  of  Delaware^  passed 
the  24th  of  January,  1797,'  s.  1.  provides,  that  ''no 
master  of  a  ship  bound  to  any  part  of  that  State, 
having  on  board  any  greater  number  of  passengers 
than  forty,  or  any  person  vnth  an  infectious  dis^ 
ease,  or  coming  from  a  sickly  port,  shall  bring  his 
ship,  or  suffer  it  to  be  brought,  nearer  than  one 
mile  to  any  port  or  place  of  landing ;  nor  land  such 
persons,  or  their  goods,  till  he  shall  have  obtain- 
ed a  permit.''  The  law  of  MoBMehusetts,  passed 
June  22d,  1797,  s.  6/  enacts,  that  ''vessels  passing 
the  castle,  in  Boston  harbour,  may  be  questioned 
and  detained  ;  s.  12.  that  vessels  at  any  other  port 
than  Boston,  may  be  prevented  from  coming  up, 
and  brought  to  anchor  where  the  select  men 
shall  direct ;  s.  4.  empowers  the  select  men  of  any 
town,  bordering  on  either  of  the  neighbouring 
States,  to  appoint  persons  to  attend  at  ferries  and 
other  proper  places,  by  or  over  which  passengers 

a  2  DeLLoMf^  ecL  1797,  cap.  1S4.  p.  1354. 
h  2  Ma»9.  LoMMj  p.  788. 
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1824.  may  pass  from  such  infected  places,  which  persons 
have  power  to  examine,  stop  and  restrain  such  pas- 
sengers  from  travelling,  until  licensed  by  a  Justice 
of  tho  peace,  or  the  select  men ;  and  a  fine  of  100 
pounds  is  enacted  on  the  passenger  presuming  to 
travel  onward ;  s.  5.  gives  power  to  seize  and  de- 
tain suspected  goods  coming  from  any  other  State," 
&c!  By  an  act  of  June  20th,  1799,  s.  10/  ^'  any 
master,  &c.  who  shall  enter  the  harbour  of  Boston 
after  notice  of  a  quarantine,  for  all  vessels  coming 
from  the  same  place,  &rC.,  or  who  shall  land,  or 
suffer  to  be  landed,  any  passenger  or  goods,  witli- 
out  permission  of  the  board  of  health,  is  subject  to 
fine  and  imprisonment."  These  are  all  obviously 
direct  regulations  of  trade,  and  so  is  the  whole  of 
every  quarantine  system. 

The  regulation  of  pilots  in  sea  ports,  flows  from 
the  power  of  regulating  external  commerce.  This 
power,  like  that  of  making  quarantine  regulations, 
has  hitherto  been  exclusively  exercised  by  the  se- 
veral States ;  Congress  having  only  made  one  law 
on  the  subject,  and  that  seems  explicitly  to  recog- 
nise the  concurrent  power  of  the  States,  and  to 
place  over  it  the  true  constitutional  control.  By 
the  4th  sec.  of  the  act  of  August  7th,  1789,  c.  9.^  it 
is  enacted,  that  '^all  pilots  in  the  bays,  inlets,  ri- 
vers, harbours  and  port's  of  the  United  States,  shall 
continue  to  be  regulated  in  conformity  with  the 
existing  laws  of  the  States,  respectively,  wherein 
such  pilots  may  be ;  or  with  such  laws  as  the  States 

a  p.  872. 
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may  respectiTely  hereafter  enact  for  the  purpoeei  '  1824. 
until  further  legidativa  provision  shall  be  made 
by  Congress.**  Now,  it  is  tt  principle  which  can- 
not be  too  often  brought  into  view  or  enforcedi 
that  Congress  cannot  delegate  to  State  Legis- 
latures, the  exercise  of  powers  which  are  given  to 
it  exclusively ;  and  the  very  act  of  referring  to 
those  laws,  is  a  recognition  that  the  power  to  le- 
gidate  on  the  subject  is  copcurrent. 

In  like  manner,  the  laws  regulating  light  houstes, 
buoys,  &c.  are  all  exercises  of  the  implied  powers 
derived  from  that  of  regulating  commerce*  They 
have  hitherto  been  generally  left  to  Congress;  but 
it  does  not  follow,  from  thence,  that  they  are  exclu- 
sive* Can  it  be  doubted,  that  any  State  has  a 
right  to  establish  a  light  house  or  buoys  at  its  own 
expense,  in  one  of  its  harbours  ?  That  a  State 
has  such  a  power  cannot  be  questioned,  if  it  be 
shown  that  individuals  have.  Spme  time  in  1798, 
a  number  of  the  inhabitants  of  New-Bedford,  Mas- 
sachusett3>  liaised  a  fund  by  subscription,  for  build- 
ing, and  maintaining  a  light  house  at  Clark's 
Point,  at  the  entrance  of  the  harbour  of  New-Bed- 
ford. They  maintained  it,  and  kept  it  regularly 
lighted  for  about  a  year ;  and  the  act  of  Congress 
admits  their  right  to  do  so.  On  the  29th  of  April, 
1800,  Congress  enacted,  that  the  light  house 
lately  erected  at  Clark's  P  nt,  &c,  shall  and  may 
be  supported  at  the  expen  of  the  United.Stat^, 
&c.  PrawUd,  that  the  property  and  jurisdiction 
of  the  said  light  house,  and  sufficient  territory  for 

a  3  U.  S.  L.  p.  S66.  c.  193.  9.  S. 
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1824.     the  accommodation  thereof,  shall  be  fiillj  ceded 
and  legally  vested  in  the  United  States. 

The  laws  of  Congress  on  this  subject,  recognise 
the  right  of  the  States  to  maintain  light  housesi  if 
they  please.  The  first  act,  passed  August  7th, 
1 789,*  directs,  that  their  expenses,  after  the  15th  of 
August,  1789,  shall  be  defrayed  out  of  the  treasu- 
ry of  the  United  States :  Pratided,  nevertheless, 
that  none  of  the  said  expenses  shall  continue  to 
be  so  defrayed  by  the  United  States,  after  the  ex- 
piration of  one  year,  unless  such  lighthouses  shall, 
in  the  mean  time,  be  ceded,  Sdc.  Few  States  did 
make  the  requisite  cession ;  and  by  the  act  of  July, 
1790,^  the  time  was  extended  to  the  1st  of  July, 
1791,  and  so,  from  time  to  time,  for  five  or  six 
years,  till  all  the  State  j  came  in ;  during  which 
the  light  houses  in  sever  J  of  the  States  were  kept 
up  by  their  authority,  without  the  control  of  Con- 
gress. 

The  inspection  laws  are  very  important  regula* 
tiions  of  trade.  Tucker  says,  **  there  seems  to 
be  one  class  of  laws,  which  respects  foreign  com- 
merce, over  which  the  States  still  retain  an  abso* 
lute  authority;  those  I  mean  which  relate  to  the 
inspection  of  their  own  produce,  for  the  execution 
of  which,  they  may  even  lay  an  impost  or  duty,  as  far 
as  may  be  absolutely  necessary  for  that  purpose. 
Of  this  necessity,  it  seems  presumable,  they  are 
to  be  regarded  as  the  sole  judges.''    The  extent 


a  2  U.S.  L. p.  84. 
h  2U.S.L.  p.  121. 
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and  importance  of  this  qratem  c£  regulatkuui    1824. 
doaa  not  strike  the  mind  at  the  firat  view ;  nor  do 
the  powerful  inferences  it  affords^  to  show  the  con^ 
current  right  in  the  States  to  regulate  commerce. 
Judge  Tucker  has  very  imperfectly  stated  their 
extent.    They  do,  indeed,   regulate,  in  almost 
every  State,  the  foreign  trade,  so  far  as  it  is  con- 
nected with  our  produce  to  be  exported;  but  they 
do  not  confine  themselves  to  produce  to  be  ex- 
ported>  they  relate  to  imparti  also.    They  act  by 
restraining,  and  sometimes  prohibiting,  the  expor- 
tation and  importation  of  certain  articles.   Before 
examining  those  laws,  it  may  be  asked,  from 
whence  is  the  right  of  reitraining  derived,  but 
from  the  more  extended  right  of  prohibitingf 
The  difference  between  regulatian  or  restraining 
and  interdiction,  is  only  a  difference  of  degree  in 
the  exercise  of  the  same  right,  and  not  a  differ- 
ence of  right.     The  article  in  the  constitution, 
art  1.  sec.  10.  impliedly  allows  that  right  to  be  in 
the  several  States,  and  the  right  to  enforce  their 
laws  by  any  other  means  than  imposts  and  duties, 
and,  therefore,  hy  prokOritiane  of  exports  or  im- 
ports.   The  right  does  not  depend  on  the  idea, 
that  the  thing  prohibited  or  restrained  from  being 
exported  or  imported,  is  dangeraue  or  noadoue; 
even  if  that  could,  ex  neceesitate,  create  a  right, 
and  give  it  to  the  State,  instead  of  the  congres- 
sional jurisdiction.;  on  the  contrary,  the  rules  and 
enactments  seem  arbitrary  .* 


a  For  instance,  astotbeDnmberof  hoopioQ,  andtiieof  bar- 
rels or  casks,  (2  N. ILL. of  N.  F.  p. 921. s. 5.  p.  825. s.  3.  p. 


CASES  IN  THE  SUPREME  COURT 

Am  to  trade  with  the  Indian  tribes^  without  stop- 
ping to  enter  into  details,  it  is  sufficient  to  say,  it 
must  stand  on  the  same  footing  as  foreign  com- 

5a0.  f.  3, 4»  1  Law$  of  Maryiandj  Maxtfi  eJL  218.  1  Ftr. 
Lam,  Pace ^Plea9€me9 ed.  p.S52.s.S.  p.SdO.f.3.  hasmof 
Coma.  Hadtoa  ^  Ocodwin^M  ed.  p.  894.  1. 1, 2.  5,  &  8, 9.)  ai  to 
qutodty  as  well  as  quality  or  kind,  of  their  contents.  What  pieces 
of  beef  or  poik,  (2  N.  ILL.  of  N.  Y.  p. 82&  s.  4.  p.  326.  s.  5. 
9*  p.  327.  s.  11.)  or  quantity  and  siie  of  nails  should  be  in  one 
cask,  (JLoMt  of  N.  H.  Mdd^i  ed.  38&  Lowe  of  Coam.  p. 
394.  s.  2.  p.  256.  s.  2.)  or  the  length,  breadth,  and  thickness  of 
staves  and  headingi  lumber,  boards,  shingles,  Sec  (iN.ILLof 
N.  r.  p.  336.  s.  1.  1  Lam  of  F»r..237.  Lam  bf  Conn.  p.  397* 
s.  21.)  These  ^regulations  ha¥t  no '^object  but  to  improve  our 
foreign  trade,  and  raise  the  diaracler  and  reputation  of  the  arti- 
cles in  a  foreign  market;  and  if  the  States^have  no  right  to  pass 
laws  prohibiting  exportation,  what  can  prevent  a  person  having  an 
inferior  article,  from  exporting  it,' in  its  uninspected  state,  and 
taking  his  chance  for  the  price  it  might  bring  in  a  foreign  market? 
Th^pe  laws  are  much  too  numerous  and  complicated  to  be  de- 
tailed; but  a  veiy  slight  examination  of  some  of  them  will  show 
the  very  extensive  powers  for  r^;uhting  commerce,  possessed  by 
the  Legislftures  from  which  they  emanate.  Some  operate  by  the 
forfeiture  of  the  uninspected  article,  as  in  the  New-Toik  act  for 
inspecting  pot  and  pearl  ashes.  (^N.ILL  p.  335.  s.  8.)  It  gives 
the  liberty  of  entering  on  hoard  of  any  Mp,  &c.  to  search  for 
any  pot  orpearl  ashes,  shipped  orshipping  for  exportation;  and, if 
any  unbranded  bediscovered,  U  i»  forfeOed,  and  the  captam  sub- 
ject to  a  piMnmiary  fine.  A  simihur/cM/eitvre  is  given  u  the  same 
State,  (p.  53)>.  s.  8.)  and  a  penalty  dn  the  mister,  (p.  339, 340. 
s.  10.)  In  ILentttcky,  a  similar /of^^nihire  is  given,  for  attempting 
to  export  onbranded  Soar.  (JCy.  Loast,  Toklman^e  fid.  440.)  In 
New-Hampshire,  a  like  forfeiiare  is  giveq  of  unpacked  beef  or 
pork  shipped  for  exportatioti.  {Lomm  qfN.  H.  p.  387, 388.)  And 
in  Connecticut,  a  forfeita^  Is  given  of  unbranded  nails.  (Loast 
of  Conn.  p.  :^27.  s.  5.)  Virginia  lias  enacted  a  forfkiiare  of  on- 
branded  fish,  and  a  penalty  on  the  master.  (1  Letmqf  Fa.  p.  353. 
s.  6.)    She  has  not  onfy  done  the  same  in  respect  to  lumber,  but 
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merce  and  that  among  the  States,  as  they  are  all  1824. 

given  in  the  same  sentence.     If  the  power  of  re-  ^ifTj^^ 

gulating  the  two  latter  be  exclusive,  so  must  it  be  v. 


Ogden. 


she  has  gone  much  farther,  and  acted  on  the  collector  and  officeri 
of  the  autome,  (1  Laws  of  Va.  p.  238.  is.  4.)  The  collector,  or 
other  proper  officer  of  the  custpuis,  is  thereby  charged  and  di- 
rected not  to  suffer  any  vessel'to  clear  from  bis  office,  ooless  the 
master,  &c.  shall  produce  inspectioo  notes  or' certificates,  &c* 
and  make  oath  that  he  has  no  lumber  on  board,  but  what  Is  en- 
tered on  his  manifest  .  To  this  exercise  of  power,  equal  to  that 
of  Congress  itself,  I  probably  shall  be  told,  that  Congress  has,  in 
the  collection  laws,  directed  the  cdlectors  to  pay  regard  to  the. 
inspection  laws  of  thfe  respectiire  States.  That  is  at  least  an  ad- 
missipn  that  they  are  rightfully  made;  but  the  answer  is  entirely 
insufficient ;  for  the  first  act  of  the  United  States,  directing  this, 
was  passed  the  2d  of  March,  1799,  and  the  act  of  Vur^nia,  that 
I  have  last  referred  to,  was  passed  the  26th  of  December,  1792« 
In  like  manner,  the  laws  of  the  same  State  give  a  forfeiture  of 
uninspected  tobacco,  about  to  be  exported,  snd  similar  duties  are 
imposed  on  the  master  and  collector.  (1  Law  of  Fa.  p.  263. 
8.  27*  p*  269*  «•  45.  p.  271*  s.  49.)  This  law  was  also  passed  in 
November,  1792.  Connecticut,  too,  ^ves  a  forfeiture  of  unsur« 
veyed  tobacco;  (1  Loioe  of  Conn,  p.  395.  s.  13.)  and,  as  to  pro- 
visions, it  also  enacts  a  penalty  against  the  master,  and  imposes  a 
daty  on  the  collector,  (p.  397.  s.  20.  p.  303. s.  li,  p.  407-  ^  3.) 

Several  of  those  inspection  acts  regulate  as  to  the  importation 
of  articles,  equally  with  their  eaj^ortation.  The  New- York  act, 
relative  to  the  inspection  of  sole  leather,  expressly  sayf^  ''  Whe* 
ther  such  leather  be  manufactured  within  the  same,  or  imported 
or  brought  into  it  from  any  place  whatioeoerJ^  (2  N.  R*  L.  p. 
340. 8. 2.)  In  Maryland,  the  act  for  the  inspection  of  salted  provh* 
sions,  exported  and  imported  from  and  to  Baltimore,  rehtes  to 
beef,  pork  and  fish  '^  imported  into  the  said  town,  from  any  part 
of  this  State,  (w  any  one  of  the  United  States^  or  from  any  fo- 
reign port  whatever J^  (2  Lowe  of  Maryland^  p.  3.  s.  5.)  S^  6 
relates  to  the  size,  quality,  and  make  of  all  imported  beef  and 
pork  barrels.  This  act,  it  is  true,  was  passed  in  1766,  before 
tht  adoption  of  the  constitution.    If  the  power  of  Ccingreas,  how* 

Vol.  IX.  l6 
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with  the  former.  And  yet  every  State,  whose 
situation  places  it  in  communication  or  contiguity 
with  Indian  tribes,  has  thought  fit  and,  indeed, 

eV^,  was  exclusive,  it  should  then  have  ceased  to  operate.  But 
the  argument  does  oot  stop  tbere.  In  1796,  it  was  extended  to 
Havre  de  Grace,  (p.  335.  s.  9*)  and  in  1797  to  Chester,  (p.  369- 
8. 9.)  The  act  of  the  same  State,  for  the  gauge  of  barrels  for 
pork,  beef,  pitch,  tar  and  turpentine,  and  taire  of  barrels  for  Hour  and 
bread,  continued  by  several  statutes  down  to  18 10,  and  probably  to 
the  present  time,  prohibits  the  mporiationy  by  land  or  water,  of 
those  articles,  except  in  barrejs  of  certain  dimensions  and  contents. 
In  Virginia,  the  act  for  the  inspection  of  fish,  passed  in  December, 
1795,  sec.  6.  provides  for  the  inspeetifKi  of  imparted  fish,  as  well 
as  of  tbi^  pft^ked  for  exportation ;  and  it  abo  enacts  a  forfeiture 
of  the  article,  and  a  penalty  on  the  master-  {1  Zknos  of  Flo. 
p.  352. 8. 3.)  In  Penusylvamt,  the  act  providing  for  the  inspectTon  of 
gunpowder,  relates  to  the  inspection  if  importtd  as  well  as  maira- 
factured;  and  gives  a  forfeiture  of  the  article  for  selling  imported 
gunpowder  without  inspection.  (3  Loiftt  of  Pemi.  p.^240.)  And  an 
antecedent  law  of  March,  1787,  directs  the  captain  of  eveiy  vessel, 
importing  gunpowder  into  the  port  of  Philadelphia,  under  a  penalty 
and  fotfeiture  of  the  article,  if  it  be  hbown  property,  to  deliver  it 
at  a  magazine,  and  directs  the  health  officer  to  give  strangers  notice 
of  the  act,  aud'also  enjoins  tJte  autonhhouee  fmd  naval  oficere^  and 
their  deputiee^  to  do  the  same."  (2  Lmva  of  Fenn,  p.  402.  s.  3.)  In 
New-Hampshire,  {Iaxwb  ofK  H.  ed.  of  1815.  p.  460.)  by  the  act 
relating  to  gunpowder,  sec.  2.  it  i^  enacted,  that  every  master  of 
any  merchant  vessel  bringing  gunpowder  into  Portsmouth,  shall, 
within  forty-eight  hours,  deposit  it  in  a  magazine,  and,  on  neglect, 
shall  pay  a  fine  of  SO  pounds  to  the  poor  of  Portsmouth.  Sec  13. 
directs  a  keeper  of  the  magazine  to  be  chosen,  who  shall  be  enti- 
tled to  a  fee  on  all  he  shall  receive  and  deliver  out;  another  in- 
stance of  what  th^  appellant's  counsel  has  declared  to  be  unconsti- 
tutional, thet  raising  of  revenue  by  a  State  law  from  foreign  com- 
merc<e.  In  Massachusetts,  (2  Mase.  Laws,  p.  370  ^  ^^^  ^ 
June  19,  1801,  sec.  1.  directs  imported  gunpowder,  landed  at 
the  port  of  Boston,  to  be  deposited  in  a  magazine.  And  by  sec.  3. 
110  gunpowder  shall  be  kept  on  board  any  ship  or  other  vesse}, 
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found  it  necessary,  bj  acts  of  their  own  Legisla^     1824. 
tures,  to  regulate  their  trade  with  the  Indians, 
the  laws  of  Congress  not  only  not  eihausting,  but 
not  even  adequately  reaching  the  subject. 

It  now  seems  incontrovertibly  established,  that 
the  States  have  a  concurrent  right  to  legislate  on 
matters  of  foreign  trade,  or  of  that  between  the 
States;  and  a  concurrent  right  to  prohibit  tlic  ex- 
portation or  importation  of  articles  of  merchan- 
dise. If  they  can  do  that,  even  as  to  the  articles 
themselves,  to  which  the  power  of  Congress  ex- 
pressly relates,  and  if  the  right  to  regulate  ship- 
ping be  only  impliedly  given  to  Congress,  by  the 
general  power  to  regulate  commerce,  and  only  so 
far  as  they  are  instruments  of  that  commerce, 
why  cannot  a  State,  that  has  a  concurrent  right, 
within  its  own  sphere,  (and  that  not  by  implication, 
but  directly,  and  as  the  result  of  its  sovereign 
power,  unabridged  and  unaltered  by  the  constitu- 
tion,) over  all  ships  or  vessels  within,  or  coming 
within,  its  jurisdiction,  prohibit  the  entry  of  any 
particular  kind  of  vessels  within  its  waters,  subject 

lying  to  or  grounded  at  an}'  wharf  in  Boston,  under  pain  of  con^ 
iiscatioo  and  pecuniary  penalty. 

More  extensive  examinations  would  produce  a  much  greater 
variety  of  regulations  of  foreign  commerce,  and  that  between  the 
States,  made  by  State  Legislatures ;  but  only  one  more  instance 
need  be  added,  not  indeed  coming  under  any  of  the  preceding 
heads.  In'  Virginia,  the  act  laying  taxes  for  the  support  of  govern- 
mirat,  passed  in  January,*  1799,  prohibits  wdicensed  merchantB 
from  selling,  by  wholesale  or  retail^  goods  o(  foreign  growth  or 
manufacture,  on  land,  or  on  board  of  any  vctsd.  (1  Lataa  of  Va. 
p.  386.  8.  2.)  The  same  law  has  been  renewed,  from  time  to 
tinM?,  and  jt  probably  exists  at  this  da}^ 
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1R24.     always  to  be  controlled  by  the  contradictory  and 
^^^^^^  paramount  regulations  of  Congress,  made  within 
▼.        the  sphere  of  its  powers. 

g  en.  rpj^.^  leads  to  the  consideration  of  an  argument 
that  has  been  frequently  urged  on  this  subject. 
It  is  said,  that  if  a  State  has  a  right  to  prohibit  the 
navigation  of  its  waters  to  steam  boats,  it  has  an 
equal  right  to  prohibit  the  same  navigation  to  row 
boats  or  sailing  vessels;  and  the  extravagance  of 
this  position,  it  is  supposed,  sufficiently  refutes  the 
assertion  of  a  more  limited  right.  First,  there  is  an 
error  in  the  statement  of  our  claim.  We  do  not 
prohibit  the  navigation  of  our  waters  to  steam 
boats;  we  only  prohibit  them,  while  in  our  waters, 
from  using  steam  as  the  means  of  their  propulsion. 
Every  steam  boat  which  ventures  on  the  ocean, 
carries  and  uses  sails;  and  they  can,  without  diffi- 
culty, be  adapted  to  every  steam  boat.  Such  a 
vessel,  therefore,  may,  without  objection,  load  in  a 
different  State,  or  foreign  port,  and  come,  by 
means  of  steam,  to  the  verge  of  our  waters;  there 
IS  no  difficulty  opposed  to  its  coming  up,  with  its 
full  cargo,  to  our  custom  house,  entering,  dis- 
charging, reloading,  and  departing,  provided  that, 
for  the  short  space  of  time  while  it  may  be  in  our 
waters,  it  employs  the  only  things  that  any  other 
vessel  can  employ  for  entering  and  departing,  and 
with  which  it  is  or  may  be  amply  provided — sails 
and  oars.  That  is  the  extent  of  what  is  very  in- 
considerately called  our  extravagant  claim.  Let 
us  now  examine  the  argument  itself,  and  to  test  its 
soundness,  let  us  apply  it  to  other  cases.  A  State 
has  no  right  to  prohibit  the  use  of  narrow  wheeled 
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wagons  for  the  transportation  of  merchandise  on     1824.  • 
any  of  its  roads ;  for  if  it  can  do  that,  it  can  pro-  ^"^^^^ 
hibit  the  use  of  any  kind  of  wagons,  and,  indeed,        t. 
all  transportation  of  mei'chandise  on  any  of  its       ^  *^ 
roads,  and  thus  aJSTect  the  commerce  between  dif- 
ferent States.     A  State  has  no  right  to  regulate 
the  assize  of  bread ;  for  if  it  can  do  that,  it  can 
prohibit  all  baking  of  bread,  and  thus  starve  the 
community.    Is  there  any  one  act  of  legislation 
against  which  the  same  reasoning,  drawn  from  an 
excessive  and  tyrannical  exercise  of  legislative 
authority,  may  not  be  urged?    And  if  the  argu- 
ment be  unsound,  when  applied  to  all  those  in- 
stances, what  makes  it  sound  in  its  application  to 
the  present  question?    The  answer  to  it  is  found 
in  the  rights  of  a  free  people,  which  make  eveiy 
act  of  tyranny  void.     But,  either  the  right  entirely 
to  prohibijt  the  use  of  row  boats,  sailing  vessels, 
and  steam  boats,  belongs  to  some  of  the  constituted 
authorities  that  govern  those  States,  or  it  does  not. 
If  it  does  not  belong  to  any  of  them,  then,  clearly, 
this  boasted  argument  falls  to  the  ground.     If  it 
does  belong  to  some  of  them,  to  whom  does  it 
belong?    Has  Congress  the  power  to  make  such 
a  prohibition  of  all  modes  of  commercial  inter- 
course, by  virtue  of  its  limited  authority  to  regu- 
late commerce  with  foreign  powers,  and  between 
the  different  States?    In  answering  "no,  the  em- 
bargo laws  are  fully  remembered,  and  their  consti- 
tutionality admitted ;  but  it  is  not  derived  from  the 
power  to  regulate  commerce.     The  embargo  was 
a  measure  of  State  policy,  nearly  approaching  to 
war:  it  may  sometimes  be  of  such  a  character  as 
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.  1824.  to  derive  a  legitimate  origin  from  the  war  making 
power;  but  the  embargo  of  1807  rests  for  its  con- 
stitutionality on  the  power  in  Congress  of  pro- 
viding for  the  coitimon  defence  and  general  wel- 
fare of  the  United  States.  If,  then,  the  power  of 
entirely  prohibiting  trade,  as  a  commercial  mea- 
sure, exists  in  some  of  the  governing  powers  of 
those  States,  and  does  not  exist  in  Congress, 
where  does  it  exist?  Assuredly  in  the  State  Legis- 
latures. If  its  exercise  should  ever  become  void, 
it  will  not  be  because  it  is  contrary  to  the  consti- 
tution of  the  United  States,  but  because  it  is  op^ 
pressive  to  the  people  it  affects  to  bind ;  not  be- 
cause it  is  unconstitutioTialy  but  because  it  is 
tyrannicaL 

Congress  itself  seems  to  acknowledge  that  the 
constitution  does  not  deprive  the  States  of  this 
prohibitory  power ;  for,  if  it  did,  as  it  bind^  all 
the  citizens  of  the  United  States,  it  would  neces- 
sarily bind  the  tenitorial  governments,  and  all 
States  admitted  into  the  Union  subsequent  to  its 
adoption.  Yet,  in  the  ordinance  of  the  13th  of 
July,  1787,  for  the  government  of  the  territory  of 
the  United  States  north  west  of  the  river  Ohio," 
by  art.  4th,  for  the  government  of  the  said  terri- 
tory, amd  the  States  which  may  be  formed  therein, 
it  is  provided,  among  other  matters,  that  ''the 
navigable  waters  leading  into  the  Mississippi  and 
St.  Jjawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways,  and  for  ever 
free,  as  well  to  the  inhabitants  of  the  said  terri- 
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tory,  88  to  the  citizi^DB  of  the  United  States,  and     1824. 
those  of  any  other  States  that  may  be  admitted  into    '^ibbonT' 
the  Confederacy,  without  any  tax,  impost,  or  duty        v. 
thereon."    It  is  made  a  fundamental  provision       ^  ^^ 
of  the  different  acts  erecting  portions  of  this  ter- 
ritory into  States,  that  their  constitutions  shall 
not  be  repugnant  to  this  ordinance.     In  the  act 
also  for  erecting  the  State  of  Louisiana,  sec.  S. 
il  is  enacted,  that  the  convention  fur  making  the 
constitution,  shall  provide  by  an  ordinance,  irre- 
vocable without  the  consent  of  the  United  States, 
among  other  things,  *^  that  the  river  Mississippi, 
and  the  navigable  waters  leading  into  the  same, 
or  into  the  gulf  of  Mexico,  shall  be  common 
highways,  and  for  ever  free,  as  well  to  the  in- 
habitants of  the  said  State,  as  to  the  other  citi- 
zens of  the  United  States,  without  ^ny  tax,  duty^ 
impost .  or   toll   therefor,   imposed   by   the    said 
State."     The  same  was  also  done  wilb  regard  to 
the   States  of  Mississippi  and  Missouri.     Now, 
this  provision,  so  studiously  introduced  into   all 
those  new  compacts,  which  Congress  had  a  right 
to  make  with  new  Statesy^  as  the  condition  of  their 
admittance  into  the  Union,  would  be  very  singu- 
lar, and  very  useless,  if,'by«an  effect  pf  *the  Union 
itself,  all  navigable  waters  belonged  exclusively 
to  the  general  government;  or  if  the  federal  con- 
stitution, wl|ich  each  State  adopted,  contained  4n 
itself  an  equivalent  restraint  on  the  States.     The 
appellant's  counsel  has  alluded  to  and  denied  a 
position,  stated  to  have  been  used  by  counsel  in 
arguing  the  case  of  Lityingston  r.   Van  higeiiy 
before  the  Court  of  Errors,  that  the  Legislature 
might,  if  it  thought  fit,  stjop  up  the  mouth  of  the 
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1824«  Hudson.  It  is  of  veryjittle  importance  to  defend 
li^J^J^^  what  fell,  on  that  occasion,  from  counsel,  and  has 
▼.  not  been  adopted  by  the  Court ;  still,  the  learned 
*  ^  counsel  may  be  asked,  by  what  authority  the  State 
of  Rhode  Island  has  erected  a  bridge  over  the 
Seakonnet  branch  of  Taunton  river^  essentially 
impairing,  if  not  destroying,  its  navigation  from 
the  sea,  and  far  ISplow  where  the  tide  ebbs  and 
flows?  By  what  authority  his  native* State  of 
New-Hampshire  has  erected  a  bridge  fn>m  Ports- 
mouth over  the  Piscataqua  river?  By  what  au- 
thority his  adopted  State  of  Massachusetts  has 
built  two  bridges  over  Charles  river,  on  its  tide 
waters^  one  near  Boston,  and  the  other  higher 
up  ?  and,  by  what  authority  the  State  cff  Penn-^ 
sylvania  has  built  a  dam  over  the  Schuylkill,  near 
Philadelphia,  and  three  miles  below  where  the 
tide  used  previously  to  ebb  and  flow? 

There,  however,  is,  in  faet,  no  regulation  of 
commerce,  made  by  Congress,  with  which  this 
exclusive  right  does  or  can  interfere.  What  is 
that  degree  or  kind  of  interference,  which  is  suffi- 
cient to  invalidate  a  State  law? 

The  ^Federaliity^  discussing  the  cases  where 
powers  are  exclusively  delegated  to  the  United 
States,  makes  one  of  the  classes,  (and,  perhaps,  un** 
neiDessarily,  if  not  incorrectly,)  where  the  consti- 
tution granted  an  authority  to  the  Union,  to  which 
a  similar  authority  in  the  States  would  be>  abso- 
lutely and  totally,  contradictory  and  repugnant ; 
and  then  goes  on :  '^I  use  these  terms  to  distin- 
guish this  last  case  from  another^  which.might  ap- 
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pear  to  resemble  it ;  but  which  would,  in  fact,  be  1824. 
essentially  .different :  I  mean,  where  the  exercise 
of  a  concurrent  jurisdiction  might  be  productive 
of  occasional  interferences  in  the  policy  of  any  * 
branch  of  administration,  but  would  not  imply  any 
direct  contradiction  or  repugnancy,  in  point  of  con- 
stitutional authority."  And  again :  ''Ii  is  not, 
however,  a  mere  possibility  of  inconvenience  in  the 
exercise  of  powers,  but  an  immediate  constitutional 
repugnancy,  that  can,  by  implication,  alienate  and 
extinguish  a  pre-existing  right  of  sovereignty/' 

That  the  third  class  of  cases,  as  arranged  by  the 
Federaluty  is  unnecessary  in  its  application  to  any 
of  the  powers,  and  that  it  is  derived  from  an  erro- 
neous notion,  as  to  the  possibili^  of  repugnancy 
and  its  consequences,  seems  to  follow,  from  the 
principles  laid  down  by  Thompson,  J^^in  Livingi- 
tan  V.  Van  Ingen.'  *'  There  are  subjects  upon 
which  the  United  States  and  the  individual  States 
must,  of  necessity,  have  concurrent  jurisdiction ; 
and  all  fears  and  apprehensions  of  collision  in  the 
exercise  of  these  powers,  which  have  been  urged 
in  argument,  are  12 .  r>unded.  The  constitution  has 
guarded  ogainH  mch  an  event,  by  providing  that 
the  laws  of  the  United  States  shaU  be  the  supreme 
law  of  the  land,anything  intheconstitutionofantf 
State  to  the  contrary  notwithstanding.  In  case 
of  collision,  therefore,  the  State  laws  must  yield 
to  the  superior  authority  of  the  United  States.^^ 
The  same  doctrine  is  very  ably  maintained  by 
Kent,  Ch.  J.^  who  gives,  as  a  safe  rule  of  construe- 
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1824.  tion  and  of  action,  '^that'if  f|Dy  given  power  tDOi 
originally  vested  in  this  8t{fte,  if  it  has  not  been 
exclusively  ceded  to  Gongrew,  or  ^the  exercise  of 
it  has  not  been  prohibited  to  the  States^  we  may 
then  go  on  in  the  exercise  of  the  power,  until  it 
comes  practically  in  coUimon  with  the^actual  eiDer- 
cise  of  some  congressional  power.  When  that 
happens  to  be  the  case,  the  State  authority  will 
so  far  be  controlled ;  but  it.will  still  be  good  in  all 
those  respects,  in  which  it  does  not  absolutely  con- 
travene the  provision  of  the  paramount  law.^ 

The  same  doctrine  is  very  briefly,  but  very  clear- 
ly laid  down,  by  Mr.  Ch.  J.  MarshaU,  in  the  case 
of  Sturges  v.  Crowninshield:*  ''  It  is  not  the  mere 
existence  of  the  power,  hut  its  exercise^  which  ia 
incompatible  with  the  exercise  of  the  same  power 
by  the  States."  In  Houston  v.  Moore,*  Mr.  J. 
Story,  however,  adopts  th6  arrangement  of  the 
Federalisty  and  goes  en :  '^  In  all  other  cases,  not 
falling*  within  the  classes  already  mentioned,  it 
seems  unquestionable,  that  the  States  retain  con- 
cuiTent  authority  with  Congress,  not  only  upon  the 
letter  and  spirit  of  the  11th  amendment  of  the 
constitution,  but  upon  the  soundest  principles  of 
general  reasoning.  There  is  this  reserve,  how- 
ever, that  in  cases  of  concurrent  authority,  where 
the  laws  of  the  States  and  of  the  Union  are  in  di- 
rect and  manifest  collision  on  the  same  subject, 
those  of  the  Union,  being  the  supreme  law  of  the 
hmd,  are  of  paramount  authority ;  and  the  State 
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lawB,  80  far,  and  so  far  onhf  as  such  incomipatibili-     1 824. 
tj  exists,  must  necessarily  yield."  ^"omo^ 

Although  those  authorities  show,  that  nothing  ▼. 
but  a  direct  and  absolute  collision  can  produce  ^^^°' 
such  an  interference  as  will  render  the  State  grants 
invalid,  yet  a  license  is  relied  on  by  our  adversa- 
ries, as  creating  this  interference.  There  is  a 
leading  and  fundamental  error  growing  out  of  the 
nature  and  form  of  that  instrument,  and  one  which 
has  induced  the  supposition,  that  a  license  gives  a 
right  to  trade,  or  a  r^kt  to  enter ,  or  a  right  to 
navigate  the  waters  of  the  United  States,  to  any 
vessel  possessing  it.  It,  indeed,  uses  the  words, 
^  license  is  hereby  granted  for  the  said  vessel  to  be 
employed  in  carrjring  on  the  coasting  trade  for  one 
year,  from  the  date  hereof,  and  no  longer;"  but 
those  words  must  necessarily  be  understood  in 
reference  to  the  extent  of  the  authority  granting 
the  permission.  Equivalent  wi^rds  are  to  be  found 
in  every  license  to  distil  or  to  selly  or  to  do  any 
act,  the  right  to  do  which  existed  prior  to  and  in- 
dependent of  the  authority  by  which  it  may  be  re- 
gulated ;  and  they  only  mean,  license  is  granted  to 
do  the  act,  notwithstanding  the  regulations  made 
on  that  subject  by  the  licensing  authority^  and 
which,  without  this  instrument,  would  restrain  the 
act.  So  far  as  those  rights  to  trade,  to  enter,  or 
to  noMgate,  exist  unmodified,  they  rest  on  the 
common  law,  independent  of  any  g^  from  or 
right  conferred  by  Congress ;  which,  in  truth,  has 
no  power  whereby  it  might  be  enabled  to  make 
such  gift,  its  authority  being  only  to  regtdate  com- 
merce.   These  rights  are,  all  three,  portions  of  the 
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1824.  jftM  commune,  and  so  far  as  tbe  competent  Legisla- 
tures have  thought  fit  to  let  them  remain,  the  right 
to  them,  and  their  efficacy,  depend  on  that  jum 
commune  and  the  common  law.  The  right  to 
trade  is  regulated  by  the  State  Legislatures  and 
laws  of  Congress ;  the  right  to  enter  is  modified 
principally  by  the  laws  of  Congress ;  and  tl^e  right  to 
navigate  the  water 8,  almost  exclusively  by  the  State 
Legislatures.  The  license  has  nothing  to  do  with 
ony  ofthoserights;  it  only  gives  some  privileges  as 
to  payment  of  tonnage  duties,  and  less  frequent  en- 
triiesat  the  custom  houses ;  and  it  exempts  the  licen- 
sed vessel  from  being  included  within  a  restriction 
of  the  jus  commune  as  to  trading,  by  which  Con- 
gress prohibits  certain  vessels  fi'om  carrying  foreign 
articles  and  distilled  spirits  from  State  to  State : 
even  there,  not  giving  to  the  licensed  vessel  t&e 
right  of  doing  so,  but  only  exempting  them  from 
the  prohibition.  A  review  of  the  acts  of  Congress 
on  the  subject,  will  show  the  troth  of  these  positions. 
By  the  now  repealed  act  of  July  2Qth,  1 789,*  im- 
posing duties  on  tonnage,  different  rates  were  fix- 
ed :  1st.  six  cents  per  ton  on  vessels  built  in  the  Uni- 
ted States,  ^c,  and  belonging  to  a  citizen  or 
citizens  of  the  United  States;  2d.  thirty  cents 
on  vessels  built  in  the  United  States,  and  belong- 
ing to  foreigners ;  3d.  forty  cents  on  all  other 
ships  and  vessels.  But  it  was  provided,  that 
no  United  States  built  vessel,  owned  by  a  citi- 
zen, or  citizens,  while  employed  in  the  coast- 
it^  trade,  or  on  the  fisheries,  should  pay  ton- 
nage more  than  once  a  year;  and  that  every 

a  2V.S.L.p.(x. 


OF  THE  UNITED  STATES.  133 

ship  employed  in  transporting  the  produce  and  1824. 
manufactures  of  the  United  States,  unless  United 
States  built,  and  owned  by  a  citizen  or  citizens, 
should,  on  every  entry,  pay  50  cents  per  ton.  The 
only  advantages,  then,  to  American  built  and  own- 
ed ships,  were,  a  less  tonnage  duty;  and,  if  on  the 
coasting  trade,  paying  it  only  once  a  year ;  but  let 
it  be  weU  remembered^  that  they  had  no  exchmve 
or  peculiar  right  to  trade  any  where.  By  the 
collection  law  of  July  31,  1789,*  which  establish- 
ed ports  of  entry  and  delivery,  it  was  enacted, 
that  no  ship  or  vessel  from  a  foreign  port,  not 
wholly  belonging  to  a  citizen  or  citizens,  should 
be  permitted  to  unload  at  any  port  or  place,  ex- 
cept those  there  specified. 

Neither  this,  nor  any  other  act,  gives  the  right 
of  entering  into  the  designated  ports.  It  proceeds 
on  the  supposition  and  the  truth,  that  by  some 
other  code,  distinct  from  the  laws  of  Congress,  the 
entry  into  all  places  had  been  antecedently  lawful, 
and  then  restrains  it  as  to  all  other  places  but 
those  named. 

The  registering,  recording,  and  enrolling  of 
vessels,  were  enacted  by  the  act  on  that  subject, 
passed  September  1  st,  1 789.*  They  were  fdr  the 
purpose  of  describing  the  vessel,  her  built,  ton- 
nage, and  ownership  ;  and  neither  they,  nor  their 
certificates,  give,  nor  purport  to  give,  any  right  to 
trade.  The  enrolment,  and  certificate  of  enrol- 
ment, is  to  entitle  unregistered  vessels  of  twenty 
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1824.  tons  and  upwards^  American  built  and  property^ 
and  destined  from  district  to  district^  or  to  the 
fisheries^  to  the  privileges  of  a  ship  belonging  to 
the  United  States,  employed  in  the  coasting  trade 
or  fisheries.  These  I  have  already  mentioned,  to 
be  a  less  tonnage  duty,  and  paying  it  only  once  a 
year ;  but  no  exclusive  or  peculiar  right  to  trade 
any  where/  Registered  or  enrolled  vessels,  on 
application  to  the  collector  vi^here  they  belonged, 
were  entitled  to  receive  a  license  to  trade  between 
the  different  districts  in  the  United  Slates^  or  car- 
ry on  the  bank  or  whale  fishery  for  ^ne  year/ 
The  meaning' of  that  license,  notwithstanding  the 
generality  of  its  language,  was  only  to  certify  that 
the  proper  tonnage  duty  for  that  year  had  been 
paid ;  and  that  the  vessel  wa»  licensed^  for  that 
year,  to  trctde  ioithout  paying  any  tonnage  duty. 
That  such  is  its  object,  appears  from  the  22d  sec/ 
enacting,  that  the  master,  &c.  ''shall  annually  pro- 
cure a  license  from  the  collector  of  the  district  to 
which  such  vessel  belongs,  .who  is  hereby  authori- 
zed to  give  the  same,  purporting  that  such  vessel 
is  exempt  from  clearing  and  entering  for  the 
term  of  one  year  from  the  date  thereof^^  Every 
vessel  had  a  right  to  carry  on  the  trade  (between 
district  and  district)  without  a  license,  on  paying 
the  prescribed  tonnage  duties,  suited  to  the  case. 
That  further  appears,  by  a  provision  in  the  same 
section,  (s.  23.)  that  if  any  vessel  of  twenty  tons  or 
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Upwards,  not  having  certificate  of  registry,  or  en-     1824. 
rolment,  and  a  license,  should  be  found  trading 
between  different  districts,  or  be  eqaplbyed  in  the 
bank  or  whale  fisheries,  it  shauld  be  subject  to  the 
same  tannage  and  fees  as  foreign  ships  or  vessels. 

The  act,  already  cited,  for  toduogie  and  duties, 
was  repealed  by  the  act  of  July  20th,  1790;*  but 
the  substituted  clauses  do  not  affect  this  argument. 
A  ship  having  a  license  to  trade  between  differ- 
ent districts,  or  to  carry  on  tiie  fisheries,  while 
employed  therein,  is  only  to  pay  the  six  cents  per 
ton  once  a  year,  (i.  e.  on*getting  the  license,)  and 
^*  upon  every  ship,  &c.  not  of  the  United  States, 
which  shall  be  entered  in  one  district  from  ano- 
ther, having  on  board  goods,  &c.  taken  in  one 
district,  to  be  delivered  in  another,  there  shaU  be. 
paid  at  the  rate  of  fifty  cents  per  fofi;"^  a  duty 
which  clearly  recognises,  their  right  to  carry  on 
that  trade  on  those  terms. 

Thd  formet  act  for  registering  and  clearing  ves- 
sels, was  repealed  by  that  passed  the  18th  of  Feb- 
rufiry,  1793»  This  enacted,  that  none  but  enrolled 
and  licenstd  ships,  &/C.  (or,  if  under  twenty  tons, 
simply  licensed,)  should  be  deemed  ships  or  ves- 
sels of  the  United  States,  entitled  to  the  privileges 
of  ships  or  vessels  employed  in  the  coasting  trade 
or  fisheries.  These  privileges,  it  will  be  again 
remembered,  are  only  the  paying  of  a  less  ton- 
nage duty,  and  paying  it  but  once  a  year;  and 
they  do  not  comprehend  any  exclusive  or  peculiar 
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1824.  right  to  trade  any  where.  It  enacts,  that  before 
getting  the  license,  the  tonnage  for  the  year  must 
be  paid;  and  the  effect  and  object. of  the  license 
was  to  certify  that  the  proper  tonnage  duty  for 
that  year  had  been  paid,  and  that  the  vessel  was, 
therefore,  licensed  for  that  ^ear  to  trade  without 
paying  tonnage.  But  every  other  vessd  had  still 
a  right  to  trade.  By  sec.  6.*  vessels  of  twenty  tons 
and  upwards,  exc^t  registered,  found  trading  be- 
tween district  and  district^  6r  different  places  in 
the  same  district  or  fishery,  not  enrolled  and 
lic&asedf  ^c.  if  laden  with  domestic  produce  or 
manufacture,  shall  pay  the  same  duties  as  foreign 
ships;  or,  if  laden  with  foreign  produce  ormanu- 
facture>  or  distilled  spirits,  shall  be  forfeited. 
This  shows  that /omgn  ships  had  a  right  to  cany 
on  the  coasting  trade  without  a  license,  (a  thing 
which  they  could  not  possibly  obtain,)  on  paying 
the  extra  tonnage  duties,  and  making  entry  at 
every  port.  This  further  and  most  fully  appears 
by  the  24th  section  of  the  same  act,^  prescribing 
the  duties  of  masters  of  foreign  ships,  bound  from 
one  district  to  another,  whether  with  a  cargo  or  in 
ballast;  and  by  sec.  34.""  establishing  the  rates  of 
fees  under  that  act,  in  which  are  found,  ''For 
granting  a  permit  for  a  vessel  not  belonging  to  a 
citizen  or  citizens  of  the  United  States,  to  proceed 
from  district  to  district,  and  receiving  the  mani- 
fest, 200  cents.    For  receiving  a  manifest,  and 
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granting  a  permit  to  unload,  for  auch  iait  mea-^    1834. 
tioned  veaael,  on  her  arriving  in  one  district  from  ^^^^^^ 
another  district,  200  cents."    Indeed,  mitil  the       v. 
year  ISIT,  there  was  no  kind  of  prohibition  on    ^   ^ 
foreign  vessels  carrying  on  the  coasting  trade.  On 
the  1st  qf  March,  1817,  **  an  act  concerning  the 
navigation  of  the  United  States"  was  passed;  and 
by  sec.  4.  it  was  enacted,  ^  that  no  goods,  wares, 
or  merchandise,  fehall  be  imported,  under  penalty 
of  forfeiture  thereof,  from  one  port  of  the  United 
States  to  another  port  of  the  United  States,  in  a 
vessel  belong^g,  wholly  or  in  part,  to  a  subject 
of  any  foreign  power."    This,  however,  does  not 
afl^t  American  ships  not  having  a  license,  and 
tAey  have  still  a  right  to  trade  coastwise,  subject 
only  to  the  increased  tonnage  duty,  and  the  neces- 
sity of  making  entry  at  every  port.    How,  then, 
can  it  be  said,  that  the  license  give$  the  right  to 
carry  on  the  coasting  trade,  which  exists  {i»  part 
of  the  ju$  commune,  and  existed,  and  was  exier- 
cised,  before  the  constitution,  or  any  law  on  the 
subject,   was  formed;   and  when,  until  March, 
1817,  every  foreign  vessel  had  a  right  to  carry  it- 
on ;  and  when,  to  this  hour,  every  American  vessel 
has  a  right  to  carry  it  on,  without  a  license  or  re- 
gister, and  only  becomes  subject  to  an  increase 
of  tonnage  duty,  and  the  necessity  of  making 
entry  at  the  custom-house  on  every  voyage?    It 
is  only  a  license  to  carry  on  the  coasting  trade, 
without  making  entry  or  paying  tonnage  duties, 
conformably  to.  the  law$  of  Congress  in  other 
cases.    It  gives  no  right  to  enter,  nor  to  trade, 
nor  to  navigate  the  waters  of.  the  United  States ; 

VoL.lX.  18 
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1824.  it  only  enables  the  licensed  vessel  to  do  those 
things,  in  certain  caseS)  on  cheaper  and  easier 
terms  than  other  vessels  could,  who,  nevertheless, 
had  equal  rights  to  carry  on  the  same  trade,  though 
with  less  advantages ;  and  now,  in  the  event  of 
having  foreign  produce  or  manufacture,  or  distilled 
spirits,  on  board,  a  license  protects  from  a  for- 
feiture, which  was  not  enacted  for  some  years 
after  licenses  were  devised  and  used  in  their  pre- 
sent shape.  It  is  not,  then,  a  license  to  trade, 
fo  enter,  or  to  navigate,  but  to  be  eocempt  from 
paying  tonnage  duty  for  a  year.  If,  then,  the 
position  is  correct,  (and  it  undoubtedly  is,)  that  a 
license  gives  no  right  to  trade,  to  enter  a  port,  or 
to  navigate  its  waters,  n<5  argument  can  be  drown 
from  the  act  of  March  12,  1812,  '' respecting  the 
enrolling  and  licensing  of  steam  boats."?  The 
only  object  of  that  law. is,  to  enable  aliens  to  be 
part  owners  of  such  vessels,  and  to  modify,  &8  to 
them,  the  o&th  that  the  boat  belongs  to  a  citizei^ 
or  citizens  of  die  United  Stales. 

But,  even  if  the  r^At  of  entry^  otto  trade  or 
nanigaief  were  given  by  the  acts  of  Congress^ 
and  not  by  the  common  law^  as  originally  existing 
or  subsequently  modified,  this  exclusive  right  does 
not  prevent  the  entry  of  any  vessels  into  pur  wa- 
ters, nor  their  navigating  or  trading,  there ;  nor 
does  it  materially  iqipede  them.  The  only  part  of 
this  exdusive  grant  that  can .  come  under  the  cog- 
nizance of  this  -Cpurty  in  this  case,  is  that  on 
wfaieh  the  injunction  is  grounded.    That,  and  the 

a  4  i;:  S.  L.  p.  999. 
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prohibition  of  the  injunctioD,  can  only  be  fairly  1834« 
considered  aa  extending  to  prevent  the  navigation  ^"qJ^^^^ 
of  the  waters  by  the  force  or  agency  of  steam  or  .  ▼• 
fire;  not  to  prevent  vessels  from  navigating  those  ^  ^* 
waters,  because  they  have  a  steam  engine  on 
board,  and  wheels  at  the  side,  if  the  engine  and 
the  wheels  be  not  used  on  our  waters  for  propel- 
ling the  vessel,  contrary  to  our  State  laws.  Before 
the  vessel  comes  into  those  waters,  and  after  it 
leaves  them,  it  is  out  of  the  State  jurisdiction^ 
and  not  liable  to  any  State  penalty  for  using  the 
agency  of  steam.  What,  then,  is  the  amount  of 
the  prohibition  of  entry?  That  the  same  vessel, 
with  the  same  cargo  and  crew,  may  come  up  ;and 
pass  through  our  waters,  if,  while  in  our  waters, 
she  will  come  up  and  navigate  under  m«7,  as  all 
commercial  vessels  have  hitherto  done.  In  the 
argument  of  this  case  before  the  Court  of  Errora," 
one  of  the  appellant's  counsel  couched  his  rea- 
soning in  the  form  of  a  remonstrance  by  an 
English  ship  master  against  those  State  laws. 
The  reply  can,  perhaps,  be  best  given  by  turning 
the  discussion  into  a  dialogue.  An  English  steam 
vesscfl  is  boarded  by  a.  pilot,  outside  of  Sandy- 
Hook.  •*  Captain,"  says  the  pilot,  "  you  will  have 
to  stop  those  wheels  at  your  sides,  when  yon  get 
witliin  our  waters.''  ^' Why  so?"  asks  the  captain. 
'^'Because  the.  State  of  New- York  have  granted 
to  Livingston  and  Fulton  an  exclusive  right'  of 
navigating  in  ita  waters  bysteeim."  "  Sir,"  re- 
sumes the  captain,  **  I  care  nothing  for  the  laws 
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1824.  of  New-Tork.  I  koow  of  no  laws  or  regula- 
^"^^^  tions  of  a  particular  State,  in  regard  to  trade 
▼.  and  commerce.  I  claim  the  .privilege  of  enter- 
*  ****  ing  the  harbour  of  New- York,  under  the  la\?s 
of  the  United  States,  and  the  treaty  of  amity 
and  commerce  subsisting  between  them  and  my 
fifovereign.  I  insist  upon  my  right  of  •entering 
your  waters  as  I  please;  and  if  your  State  autho- 
rities, or  any  one  acting  under  them,  should  pre* 
vent  me,  the  King,  my  master,  will  know  how  to 
enforce,  the  rights  of  his  subjects/'  *^  Patience, 
good  captaih,  patience,.'^  replies  the  pilot;  **  let 
y6ur  head  and  your  boiler  cool;  rio  one  means  to 
prevent  your  entering  into  our  waters.  Only  stop 
your  machinisry,  and  hoist  those  sails  yoj[i  have 
carried  twenty  times  between  this  and  Liverpool, 
and,  m  answer  for  it,  we  shall  be  alongside  the 
wharf  asl  soon  as  yon  vessel,  that  you  see  bound 
inwards,  with  aH  her  canvass  spread.''  This  is 
the  extent  of  the  prohibition — ^the  Deo  dignuB 
vindice  nodw!  Wh^.D  the  case  occurs  of  a  vessel 
navigating  across  the  Atlantic,  without  sails,  the 
question  maybe  discussed,  whether  it  be  a  viola- 
tion of  the  laws  of  Congress,  that  she  sliould  be 
req&irpd  to  fit  herself  to  the  harbour,  by  providing 
herself  with  a  sail.  The  same  may  be  said  as  to 
coasting  vessels  from  more  distant  States.  As  to 
those  from  contiguous  States,  and  whose  trade 
can  just  as  well  be  carried  on  by  sails  as  by  steam 
.  engines,  it  is  ridiculous  to  say,  that  such  a  regula* 
tion  prohibits  or  interferes  with  their  conunerce. 
Is  it  any  part  of  the  power  intended  to  be  dele- 
gated to  Congress,  to  regulate  as  to  those  matters? 
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The  utmost  that  can  be  said  is,  that  the  passage  1824. . 
may  be  a  little  longer^  and  may  be  somewhat  re^- 
tarded;  The  doctrine  of  the  Federaliitl*  applies 
here,  that  it  is  not  a  mere  possibility  of  inconve« 
nience  in  the  exercise  of  powers,  but  an  immediate 
constitutional  repugnancy,  that  can,  by  implica- 
tion, alienate  and  extinguish  a  pre-existing  right 
of  sovereignty.  Regulations  for  a  toll-bridge  may 
delay  the  mail  carrier,  and  so  &r  interfere  with 
the  execution  of  the  power  delegated  to  Congress, 
of  regulating  the  post  office  and  post  roads;  but, 
could  he  gallop  over  a  bridge,  that  a  State  law; 
directed  should  always  be  crossed  on  a  walk? 

But  the  clause  in  the  constitution,  authorizing 
Congress  to  make  laws  respecting  patents,  is  supr 
posed  to  present  another  argument  against  the 
constitutionality  of  those  Sta(e  laws.  This  point, 
having  been  but  very  slightly  mentioned,  and  in 
some  measure  abandoned,  by  the  appellant's  open- 
ing counsel,  would  not  be  dwelt  on  now,  if  the 
Attorney  General  had  not  intimated  an  intention 
of  insisting  and  relying  on  it.  If  the  appellant 
had  a  patent  of  any  kind,  on  which  h^  could  rest, 
it  might  fairly  be  urged  by  us^  that  a  patent  cannot 
give  to  ar.}  unpatented  thing,  even  though  con- 
nected with  one  that  is  patented,  the  right  to  vio- 
late the  State  law.  But  how  does  or  can  that 
question  come  up  in  this  case?  There  is  here  no 
allegation  of  a  patent,  nor  a  claim  of  any  thing 
entitled  to  be  protected  by  the  patent  law,  and 
the  use  or  enjoyment  of  which  has  beeq  interfered 
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1S24.  .with  by  the  exclusive  grant.  As  the  appellant 
claims  no  patent/  if  this  power  in  Congress  can 
furnish  to  him  amy  objection  against  the  State 
laws,  it  must  be  on  the  ground,  that  inasmuch  as 
Congress  is  authorized  to  promote  the  progress  of 
science  and  useful  arts,  by  securingi  for  limited 
times,  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries,  every 
State  law,  calculated  or  purporting  to  promote 
the  progress  of  science  and  useful  arts,  -  is  utterly 
void,  merely  because  that  is  its  purport  and  object^ 
even  though  it  should  not  relate  to  any  invention 
or  discovery ;  though  the  privileges  it  may  confer 
should  not  be  given  on  the  score  of  invention  or 
discovery,  but  of  public  policy  and  convenience; 
and  further,  although  there  is  no  discovery  or  in- 
vention of  any  other  person  in  existence,  the  right 
to  which  Congress  could  secure,  and  which  has 
any  relation  to  the  State  grant.  That,  in  short, 
the  appellant,  or  any  other  person,  has  a  right  to 
treat  the  State  law  as  a  nullity,  and,  in  violation 
of  it,  to  use  unpatented  articles,  and  incapable  of 
being  the  subject  of  a  patent  or  protection;  and, 
that  no  Court  or  process  of  law  has  authority  to 
restrain  him  from  the  use  of  what  never  can  come 
within  the  power  of  Congress;  because,  peradven- 
ture,  something  may  hereafter  be  discovered, 
having  some  relation  to  the  subject  of  the  Sti^te 
grant,  and  some  person  may,  hereafter,  be  enti- 
tled to  claim  the  beneifit  of  the  constitutional  pro- 
tection, as  an  inventor.  The  extraordinary  bold- 
ness of  this  position  must  surprise  and  astonish. 
If  the  passing  of  the  patent  law  iaper  $e  compe- 
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teat  to  prevent  a  State  granting  this  exdqsive  18^. 
rights  for  a  thing  (so  far  as  the  pleadings  show) 
not  the  subject  of  a  patent,  it  is  equally  so  to  pre- 
vent a  State  granting  every  other  exclusive  right, 
and  particularly  if  connected  with  science  and  the 
useful  arts.  If  the  law  alone  will  not  produce 
that  effect,  until  a  patent  is  granted,  at  variance 
with  the  exclusive  right,  the  patent  should  appear, 
to  let  us  see  if  it  be  really  at  variance,  and  have 
that  effect 

If  the  last  steam  boat  laws,  enacted  since  the 
North  River  boats  were  in  operation,  had,  instead 
of  using  a  general  phraseology,  forbid  any  person 
to  use,  on  the  waters  of  the  State,  steam  boats 
constructed  or  made  in  the  sanui  manner  as  those 
then  used  by  Livingston  and  Fulton,  or  in  any 
manner  before  known  or  used,  or  in  any  manner 
invented  by  a  non-reeident  alien,  would  there  be 
any  thing  for  the  patent  lawli  or  power  of  Con- 
gress to  operate  on  in  coUiSion^ thereto?  If  not, 
then  those  State  laws  are  so  fa/t  good;  and  any 
one,  to  impeach  their  operation,  nmst  claim  and 
show  that  he  has  a  boat  constructed  in  a  different 
manner,  and  which  is  patented  as  an^invention, 
or^  at  leaist,  is  a  subject  for  the  laws  of  Congress 
to  operate  upon,  and  which  he  is  restrained  from 
using. 

Has  it  ever  been  disputed  that  <  h  State  has  a 
fight  to  grant  exclusive  privileges,  ivhere  not  for- 
bidden to  the  Legislature  by  its  constitutioq? 
The  w])9dom  and  the  motives  of  the  grant,  are 
points  for  which  it  is  responsible  to  the  people 
of  die  State  only ;  they  can  never  be  drawn  into 
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.1884.  diaeoaBion  in  this  Court,  nor  come  under  the  con- 
trol of  Congrew.  It  is  a  right  inherent  in  the 
soTereigntjr  of  every  country,  not  delegated  to 
Congress,  but  allowed  to,  and  constantly  exer- 
cised by,  the  State  governments.  It  is  a  legisla- 
tive instrument  of  great  power,  and  may,  therefore^ 
be  used  to  evil  purposes;  but  it  may  be>  and  often 
has  been,  as  in  the  present  instance,  productive 
of  splendid  benefits.  It  must  reside  somewhere; 
it  does  not  reside  in  Congress;  where,  dien,  does 
it  reside? 

Whether  the  power  delegated  to  Congress  be 
exclusive  or  concurrent,  the  power  of  promoting 
science  and  usefiil  arts,  by  the  introduction  of 
imported  improvements,  and  encouraging  the  em- 
ployment of  things  not  susceptible  of  being  pa- 
tented, is  excluiivehf  in  the  State  Legislatures. 
It  is  of  great  importance,  «and  exercised  by  every 
wise  government;  by  England,  France,  &c.  It 
domesticates  the  sciences  and  useful  arts,  the 
talents  and  genius  of  the  civilized  world.  The 
States,  in  the  exercise  of  this  their  exclurive  power, 
which  has  been  employed  in  making  those  laws, 
are  not  to  be  interfered  with  from  any  apprehen- 
sion of  collision  in  the  exercise  of  a  concurrent 
power,  only  relating  to  another  branch  of  the 
same  subject,  which  the  State  hoe  not  used,  and 
which  Congress  may  never  have  an  opportunitjr  of 
using. 

I  say,  a  concurrent  power;  for  such  is  that 
delegated  to  Congress.  One  of  the  counsel  now 
opposed  to  us,  in  his  argument  in  the  case  of 
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Sturgeg  9.  CraMmimkield/  places  in  his  third  1824- 
class,  that  is,  among  the  concurrent  powers,  that 
to  promote  the  progress  of  science  and  useful  arts ; 
and  says,  very  truly, ''  from  the  exercise  of  any  of 
these  powers,  the  States  are  neither  expremly, 
nor  by  any  fair  rule  of  construction,  excluded/' 
Judge  Tucker,  in  his  Appendix  D.  p.  182.  265. 
among  the  cases  in  which  the  States  have  unque$- 
UmuMy  concurrent,  though,  perhaps,  subordinate 
powers,  with  the  federal  .government,  ranks  the 
power  to  promote  the  progress  of  science  and 
the  useful  arts,  by  securing  to  the  authors  and 
inventors  the  exclusive  right,  within  the  State^ 
to  their  respective  writings  and  discoveries.  In 
the  case  of  Livingitan  v.  Van  Ingen^  Thomp- 
son, J.  takes  for  granted,  that  it  is  so,  and  it  is 
expressly  asserted  by  Ktntf  C.  J. ;  and  in  the  same 
case,  an  instance  is  given  of  its  exercise,  by  an 
act  of  the  Legislature  of  New- York,  in  favour  of 
lAx.  Rumsey,  passed  on  the  23d  of  February,  1789, 
after  the  adoption  of  the  federal  constitution,  and 
shortly  before  the  first  meeting  of  Congress.  It 
was  entitled,  ^  for  securing  to  James  Rumsey  the 
sole  right  and  advantage  of  making  and  employing, 
for  a  limited  time,  the  several  mechanical  im- 
provements by  him  lately  invented.''^  I  do  not 
speak  from  research,  but  I  understand  that  he 
obtained  a  similar  patent  from  several  other  States. 
This  law  is  a  cotemporaneous  exposition  of  the 

a  4  Whtai.  Rep.  168. 
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1824.  constitution,  and  shows  that  the  State  considered 
itself  as  still  retaining  a  concurrent  right  of  legis- 
lation on  the  subject  of  inventions  in  science  and 
the  useful  arts,  notwithstanding  the  new  consti- 
tution, and  the  recent  transfer  of  similar  powers 
to  Congress. 

What  is  the  power  delegated  to  Congress,  and 
on  what  principle  is  it  founded?  A  confined  and 
partial  mode  of  promoting  the  progress  of  science 
and  useful  arts,  viz.  by  securtngj  for  a  limited 
time,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries.  The 
Federalist^  No.  43,*  says,  ''the  utility  of  this 
power  will  scarcely  be  questioned.  The  copy- 
right of  authors  has  been  solemnly  adjudged  in 
Great  Britain  to  be  a  right  at  common  law.  The 
right  to  useful  inventions  seems,  with  equal  rea- 
son, to  belong  to  the  inventors.'*  This  commen- 
tary, and  the  words  of  the  constitution,  show  that 
the  power  is  only  founded  on  the  principle  of  lite- 
rary property  extended  to  inventions.  It  pro- 
ceeds upon  assuming  a  pre-existent  common  law 
right,  which,  however,  requires  to  be  properly 
secured  by  adequate  remedies.  Its  principle  is 
entirely  different  from  that  on  which  patents  rest 
in  England.  They  are  exclusive  rights,  not 
merely  secured^  but  created  and  granted;  they 
are  monopolies  for  things  invented  or  imported, 
and  do  not  suppose  or  act  on  any  pre-existent 
right;  but  grant  a  right,  the  origin  and  efficacy  of 
which  is  derived  from  its  being  a  gift  from  the 

a|i.  269- 
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crown,  permitted  and  legalized  by  act  of  Parlia-  1824. 
ment.  It  is  contended,  because  the  English  ^"qJ^J^^ 
Judges  have  construed  their  statute  of  monopolies  t. 
so  as  to  include  imported  improvements,  under  ^ 
the  term  inventions,  that  our  constitution  should 
receive  the  same  construction;  but  there  is  no 
foundation  for  the  position.  The  English  Judges 
strained  the  words  of  their  statute,  contrary  to  all 
fair  construction,  because  they  felt  the  importance 
of  a  power  to  entourage  imported  improvements, 
and  saw  no  other  way  by  which  it  could  be 
done;  and,  besides,  their  interpretation  went  to 
strengthen  and  increase  the  royal  prerogative. 
But,  with  us,  imported  improvements  can  be  per- 
fectly encouraged  by  the  States ;  and  the  power 
delegated  to  Congress,  is  founded  on  the  common 
law  pre-existent  right  of  inventors  to  their  own 
discoveries,  which  can  have  no  application  to  the 
mere  possessors  of  imported  improvements.  The 
constitution  itself  doed  not  use  the  word  patent, 
and  it  is  to  be  regretted  that  the  act  of  Congress 
does;  for,  th^  use  of  the  word  implying  a  resem- 
blance to  the  English  patent,  has  led  to  a  false 
view  of  the  powers  of  Congress. 

But,  in  truth,  according  to  the  English  accep- 
tation of  the  term.  Congress  has  no  power  to 
grant  them.  It  has  no  authority  to  make  exclusive 
grants  of  any  kind ;  that  power  remains  solely  in 
the  States,  as  a  part  of  their  original  sovereignty, 
which  has  never  come  within  the  purview  of  the 
federal  constitution.  A  patent,  in  England,  and 
every  country  but  this,  implies,  the  creation  and 
gift  of  a  right,  by. force  of  the  sovereign  power, 


148  CASES  IN  THE  SUPREME  COURT 

1824.     conferring  upon  an  individual  a  monopoly,  in 

^"^1^^^  which  he  had  no  pre-existent  right     This  can  be 

T.        done  by  the  States,  and  only  by  the  States.    The 

^^^  power  delegated  to  CongresSi  does  not  authorize 
it  to  create  any  right,  or  to  give  any  right;  it  only 
enables  that  body  to  secure  a  pre*existent  common 
law  right,  and  for  that  purpose  it  may  create  and 
give  a  remedy.  Where  there  is  no  pre-existent 
right  to  be  secured,  the  power  of  Congress  cannot 
operate.  To  these  positions,  the  attention  of  the 
Court  is  directed,  as  they  may  be  found  important 
in  the  sequel. 

Although  the  article  in  the  constitution  is  ex- 
pressed with  accuracy,  yet  it  also  has  employed  a 
word,  sometimes  taken  in  different  senses,  and 
which  has  likewise  contributed  to  a  false  view  of 
the  power  of  Congress:  the  expression  is,  **  an 
exclusive  right.**  The  word  **  exclusive**  may  well 
mean,  as  it  does  here,  individudl,  sole,  or  sqni' 
rate,  in  which  sense,  every  man*s  private  property, 
to  which  no  other  man  has  any  claim,  is  his  ex- 
clusive  property.  In  that  sense,  Judge  Chase 
says,  in  the  case  of  Calder  et  ux.  v.  Bull  et  ux.*. 
*^  If  any  one  has  a  right  to  property,  such  right  is 
a  perfect  and  exclusive  right.^*  But,  that  word, 
exclusive,  is  more  frequently  applied  to  express, 
that  others  have  been  excluded  or  shut  out  from 
the  participation  of  what  they  were  previously 
entitled,  or  would,  but  for  that  exclusion,  be  en* 
titled  to  enjoy  and  use.  In  thissense,  the  phrase, 
exclusive  rights  or  privileges,  is  ordinarily  under- 
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stood.  But,  it  never  was  intended  to  give  Con*  1824. 
gress  any  power  to  grant  exclusive  privileges;  and 
in  the  article  of  the  constitution,  that  meaning  of 
the  word  would  be  inconsistent  with  the  idea  of 
securing  a  pre-existing  right.  All  error  would  have 
been  avoided,  if  the  adjective  had  been  entirely 
omitted,  or  the  word  individual  substituted. 

At  the  time  of  making  the  State  grant  in  ques* 
Cion,  410  man  had,  and^  indeed,  no  man  yet  has, 
any  pre-existing  right  to  an  invention,  connected 
with  the  subject  matter  of  the  grant.  Suppose 
any  man,  however,  now  to  make  an  invention, 
and  seek  to  use  it  without  procuring  for  himself 
a  patent,  or  availing  himself  of  the  power  dele- 
gated to  Congress,  surely  the  law  of  the  State 
would  be  competent  to  prevent  his  using  it  within 
its  waters  and  jurisdiction.  The  statute  law  would, 
in  that  instance,  operate  on  the  cotnmon  law,  and 
prevent  the  common  law  right,  pro  tanto,  from 
ever  arising,  in  the  same  way  as  in  a  fishery. 
The  right  of  fishing,  in  a  public  navigable  river, 
is  a  common  right;  but,  suppose  that  before  the 
birth  of  any  given  individual,  a  part  of  that  navi« 
gable  river  had,  by  statute,  been  turned  into  a 
several  fishery,  surely  his  common  right  would 
not  entitle  him  to  fish  in  that  part  of  the  na- 
vigable river  which  a  statute  had,  before  the 
commencement  of  his  common  right,  turned 
into  a  separate  fishery.  His  right  to  fish  there 
never  had  a  commencement  or  origin — So  with 
this  supposed  inventor.  A  statute,  prior  to 
the  commencement  of  his  common  law  right,  so 
acted  on  that  common  law  itself,  that  a  right 
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1834.  in  him  to  use  his  invention,  in  the  waters  of  the 
State,  never  had  a  commencement  or  origin. 
Now,  suppose  the  inventor  to  procure  a  patent; 
would  that  enable  him  to  use  his  patented  inven- 
tion within  the  jurisdiction  and  waters  of  a  State, 
contrary  to  its  statutes?  If  it  did,  what  would  be 
its  operation  ?  The  delegated  powei;  is  only  to 
secure  a  pre-existent  right;  it  can  only  do  that,  so 
far  as  there  is  a  pre-existent  right;  where  there  is 
not,  there  is'nothing  to  be  secured.  So  far,  then, 
as  relates  to  any  use  or  exercise  of  the  invention 
within  the  State,  there  would  be  no  right  to  be 
secured,  and  nothing  for  the  power  of  Congress 
to  operate  upon.  But  further,  if  the  inventor, 
before  obtaining  his  patent,  could  not  legally  use 
his  invention,  but,  aflf  r  obtaining  his  patent, 
could  use  it  in  despite  of  the  State  laws,  the 
patent  would  then  create  and  give  a  right  that  did 
not  exist  before,  and  thus  transcend  the  power 
delegated  to  Congress,  which  does  not  enable 
that  body  to  create  or  give  any  rights  but  only  to 
create  and  give  a  remedy^  for:  the  purpose  of  «e- 
curing  an  existing  right,  which  derives  itlB  origin 
and  fore  jftom  some  other  law  or  laws  than  those 
made  by  congress. 

So  far,  then,  as  relates  to  those  State  laws,  it 
is  impossible  that  their  validity  can  be  affected  by 
the  patenting  of  any  invention  or  discovery  made 
subsequent  to  their  enactment.  But  it  may  stilT 
be  advisable  to  pursue  the  same  course  of  reason- 
ing, and  inquire  how  far  even  the  existence  of  a 
patent,  previous  to  the  passing  of  such  acts,  would 
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enable  the  patentee  to  use  his  invention  in  despite     1824. 

The  object  of  a  patent,  granted  in  pursuance     ^  ▼. 
of  the  delegated  power,  is  to  perfect  an  imperfect 
right,  by  exactly  ascertaining,  if  I  may  say  so,  its 
means,  and  boundaries,  and  identity,  and  by  afford- 
ing an  adequate  remedy  for  its  violation.    The 
precise  nature  of  the  remedy  is  within  the  discre- 
tion of  Coiigress;  but  the  nature  of  the  evil  it  pur- 
ports to  remedy,  is  entirely  illustrative  of  the 
extent  of  the  power  delegated  to  Congress.    The 
patent  law  itself  shows  that  its  object  is,  to  turti 
the  imperfect  right  into  property,  for  it  directs, 
that  the  applicant's  petition  shall  signify  a  desire 
of  obtaining  an  exduMe  property  in  his  improve- 
ment.   And  the  clause  giving  the  remedy,  shows 
the  injury  against  which  Congress  intended  to 
guard,  and  against  which  aloncAit  had  any  power, 
under  the  constitution,  to  provide  a  guard:  where 
any  person  ^'  shall  rnake,  dense^  use,  or  eeU^  the 
thing,  whereof  the  exclusive  right  is  secured  to 
the  patentee  by  such  patent,  &c.'  But,  no  remedy 
is  provided  agsinHt  preventing  the  patentee  from 
making,  demeing,  wing  or  selling  the  thing  so 
patented.     That,  if  any  grievance  at  all,  is  one 
.  not* within  the  purview  of  the  act,  nor  within  the 
powers  of  Congress,  and  against  which,  therefore, 
DQ  remedy  is  there  provided. 

The  object  of  thiisi  power,  and  of  the  law  made 
under  it,  is  to  give  to  the  pre-e^stent  but  imper- 
fect right,  the  securitjr  and  attributes  of  actual 
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1824.  property.  When  the  law  of  Congress  has  done 
that,  it  is  functus  officio;  and  it  leaves  that  right, 
which  it  has  placed  in  theiclass  of  actual  pro- 
per^, to  be  used  and  enjoyed  like  every  other  kind 
of  actual  property,  conformably  to  the  laws  of  the 
place  where  it  is  to  be  enjoyed.  That  which  is 
thus  the  object  of  the  power  and  law  of  Congress, 
is  the  patent-right,  which  it  has,  as  it  were,  con- 
verted into  a  chattel.  But  the  difference  between 
the  patent-right  and  the  thing  patented,  is  great 
and  palpable,  equal  to  the  difference  between  a 
copy-right  and  a  book.  If  a  State  attempted  to 
authorize  a  violation  of  these  rights,  to  enable 
another  to  make  use  of  or  vend  the  thing  patented, 
or  to  print  the  book,  or  to  throw  open  and  in  com- 
mon, the  patent-right  or  the  copy-right,  then  its 
law  would  be  unconstitutional.  But  the  rig^, 
and  only  the  rights,  are  the  object  of  the  power 
and  laws  of  Congress;  the  things  themselves  are 
personal  property  or  chattels  of  the  ordinary  kind, 
to  be  enjoyed^  like  all  other  property,  subject  to 
laws  over  which  Congress  has  no  control. 

If  so,  why  has  not  a  State  a  right  to  prohibit 
the  use  of  the  thing  patented  within  its  jurisdic- 
tiop?  It  can  do  so,  as  to  all  other  kinds  of  pro- 
perty. It  is  no  argument  to  say,  that  if  one  State 
can  do  it,  every  State  can  do  it.  If  every  State 
wished  to  do  it,  how  could  they,  or  why  should 
they,  be  prevented?  But,  is  not  that  the  case 
with  every  kind  of  property?  And  if  they  should 
extend  that  power  over  any  species  of  unpatented 
property,  could  Congress  interfere?  The  indivi- 
dual States  having  that  power  over  every  kind  of 
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originally  perfect  property,  can  it  be  tappoaed,     18S4* 
that  becauae  Congreaa  waa  empowered  to  torn  ^q^iI^^ 
imperfect  into  perfect  property,  thia  newly  aecured       t. 
apeciea  ahould  occupy  a  auperior  claaa,  and  poa-    ^W^^* 
aeaa  privilegea  and  exemptiona  that  were  never 
attached  to  any  other  kind  of  property?    The 
power  of  regulating  and  prohibiting  the  uae  of 
eyery  kind  of  property  mUat  be  aomewhere;  it  is 
a  neceaaary  part  of  legialative  aovereignty,  and 
muat  be  intruated  to  aome  conatituted  audiori^« 
Aa  to  all  other  kinda  of  property,  it  ia  undoubtedly 
in  the  State  Legialaturea.    Thinga  patented  may 
be  dangeroua  or  nozioua ;  they  may  be  generally 
uaeful,  and  locally  injurioua;  auch,  for  inatance^ 
might  be  tprpedoeain  a  peaceful  and  commercial 
port;  fire  balloona  and  aquiba  in  a  populoua  city; 
though,  in  aome  placea  and  on  aome  occaaiona, 
they  may  well  be  uaeful  and  advantageoua,  or,  at 
leaat,  harmless.     Among  the  curioaitiea  in  the 
patent  office,  there  probabljF^  are  aome  patented 
velocipedes.    The  Corporation  of  New-Tork,  in 
1819,  by  an  ordinance,  prohibited  the  use  of  any 
velocipede  in  the  atreeta  of  that  city.    Had  it  not 
a  ri{^t  to  do  ao;  and  could  the  owner  of  assy  of 
those  patent  velocipedea  uae  them  in  the  atreeta, 
in  deapite  of  that  ordinance?    The  Legislature  of 
New- York  has,  for  many  years,  prohibited  the 
drawing  of  any  lotteriea  there,  except  what  it  has 
granted  to  certain  public  institutions,  such  aai 
Union  College,-  and  the  College  of  Phyaiciana. 
By  virtue  of  the  prohibition  to  others,  and  the 
grapt  to  thoae  institutions,  they  have  obtained.aik 
exeluaive  right  of  drawing  lotterieflf.  nmflar'tfi 
VoL-tX.  JO 
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1824.  that,  the  constitutionality  of  which  is  now  in  con- 
troversy. Joseph  Vanini  has  patented  a  new 
niode  of  drawing  lotterieSi  which  is,  unquestiona- 
bly,, a  great  improvement,  simplifying  the  opera- 
tion, and,  by  completing  it  in  less  than  five  minutes, 
preventing  all  insurances,  and  many  of  the  evils 
attendant  on  the  old  mqide.  But,  could  he,  be- 
cause his  invention  is  an  improvement  and  platent- 
ed,  insist  on  a  right  to  use  it,  and  draw  lotteries 
in  the  State  of  New-Tork,  contrary  to  its  laws, 
and  indeed,  now,  to  the  express  provisions  of  its 
constitution?  No.  The  power  to  prohibit  the  use 
of  patented  things,  either  generally  or  locally, 
must  reside  somewhere.  Can  Congress  prohibit 
the  use  of  locally  injurious,  but  patented,  tilings, 
in  the  waters,  or  the  cities,  or  the  populous  towns 
of  New-Tork?  If  not,  because  it  has  no  power 
of  regulation  or  prohibition,  where  does  that 
power  reside  ?  If  it  reside,  as  it  must,  exdurivdf 
in  the  State  Legislatures,  or  subordinate  authori- 
ties, who  but  their  constituents  can  inquire  into 
the  motives  or  propriety  of  their  exercise  of  that 
power,  or  the  extent  to  which  it  should  be  carried? 
If  the  States  have  not  that  regulating  and  control- 
ling power,  as  Congress  assuredly  has  it  not, 
what  is  the  consequence  ?  A  patent  can  be  got  for 
any  thing,  and  with  no  previous  competent  autho- 
rity to  decide  upon  its' utility  or  fitness.  If  it  once 
issues  from  the  patent  office,  as  fuU  of  evils  as 
Pandora's  box,  if  they  be  as  new  as  those  that 
issued  from  thence,  it  is  above  the  restraint  and 
control  of  the  State  Legislatures — of  the  Legisla- 
ture of  the  United  States— of  every  human  autho- 
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ntyl  I  pot  the  case  of  their  being  noxious  or  1824. 
dangerous;  but  there  may  be  a  multitude  of  other  ^'^^^^^ 
reasons  for  regulating,  restraining,  or  even  pro-  t. 
hibiting  th^ir  use;  of  these  Congress  can  take  no  ^^^^' 
cognizance.  If  the  State  governments  can  take 
no  cognizance  of  them,  no  institution  can;  if 
they  C€m  take  cognizance,  their  power  is  exclu- 
sive, and  their  exercise  of  it  cannot  be  reviewed. 
Could  Congress  (incapable  as  it  is,  of  itself,  pro- 
hibiting the  use  of  patented  things,)  pass  a  law, 
in  lMrd$,  that  a  patentee  shall  have  a  right  to  use 
his  patented,  machine  in  naf  State,  no^thstand- 
ing  any  prohibitory  laws  of  that  State?  Would 
that  be  within,  the  power  of  Congress  ?  How,  then, 
'Can  implication  give  to  the  patentee  the  same 
fight.^  If  a  patent  can  give  a  right  to  use  the 
thing  patented,  in  contravention  of  this  exclusive 
right,  it  would  have  the  same  elffisct  in  contraven- 
tion of  any  other  exclusive  right  granted  by  a 
8tate.  Ferries,  stage-coaches,  &c.  aU  the  grants 
respecthig  them,  would  be  broken  down  by  some 
patented  vehicle,  for,  they  are  all,  in  pari  maU- 
TM,  exclusive  grants,  frojn  motives  of  public 
policy;  and,  having  no  connexion  with  theprinci* 
pie  of  literary  property,  which  is  the  origin  and 
the  object  of  patent-rights,  they  cannot  be  affected 
by  any  power  given  to  Congress.  A  State  hai^ 
the  same  jurisdiption  and  authority  over  its  rivers 
and  lakes,  that  it  has  over  its  canals.  Now,  if  the 
Legislature  of  New- York  judged  it  advisable  so 
to  do,  could  it  not  prohibit  any  boat,  using  some 
patented  machinery,  from  navigating  its  western 
canal?    If^it  could,  why  could  it  not  make  the 
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1824.    sume  prohibition  lu  to  its  rivers  and  lakes;  and  if 
^"^T^T^^  the  act  here  should  be  an  excess  or  abuse  of  le- 
▼.        gislation,  would  not  its  responsibility  be  ezdu- 
aitely  to  the  people  of  the  State? 

The  State  of  New-York,  from  motives 'not 
examinable  here,  made  a  contract^  which  is  the 
foundation  of  our  right;  it  could  only  do  so  by^a 
law.  The  State  had  a  right  to  contract,  and,  so 
far,  it  stands  on  the  same  footing  as  if  one  indi- 
vidual contracted,  for  a  valuable  consideration, 
with  another,  to  receive  his  supplies  of  any  article 
from  him  only.  In  the  case  of  individuals,  could 
a  man,  having  a  patented  improvement  of  the 
aame  article,  insist  on  annulling  that  contract,  as 
interfering  with  his  exclusive  right  and  patent? 
If  not,  why  should  not  a  State,  capable  of  con* 
tracting,  4iave  the  same  right  to  make  that  bar- 
gain, and,  consequently,  exclude  the  use  of  the 
patented  article  in  its  jurisdiction  and  domain,  as 
an  individual  has  in  his  own  house  and  farm? 
The  waters  of  the  State  are  the  domain  and  pro- 
perty of  the  State,  subject  only  to  the  commercial 
regulations  of  Congress.  Why  should  not  the 
contract  of  a  State,  in  regard  to  its  domain  and 
property,  be  as  sacred  as  that  of  an  individual  ? 
Such  a  contract  was  in  this,  and  may  in  many 
cases,  be  very  useful  and  advantageous.  Who  is 
to  judge  of  that  but  the  State  Legislatures? 
Could  Congress  have  made  this  contract,  or  ac- 
quired this  benefit  for  the  State?  Certainly  not. 
If  the  State  cannot,  what  power  or  authoritjr  can? 
And  is  it  come  to  this^  that  a  conU*act,  such  as 
every  individual  in  the  land  may  wisely  and  law- 
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fully  make,  for  his  own  benefit,  and  to  be  enforced     1884.   . 
in  his  own  premises,  no  State,  and  no  authority 
for  any  State,  can  make  for  its  benefit,  and  to  be 
enforced  in  its  jurisdiction? 

There  are  circumstances  connected  with  those 
laws,  sufficient  to  hfiake  any  tribunal  r0quire  the 
strongest  arguments  before  it  adjudged  them  in- 
valid. The  State  of  New- York,  by  apatieoi  and 
forbearing  patronage  of  ten  years,  to  Livingston 
and  Futtota,  by  the  tempting  inducement  of  its 
preferred  reward,  and  by  the  subsequent  libe- 
rality of  its  contract,  has  called  into  existence  the 
noblest  and  most  useful  improvement  of  the  pre- 
sent-day. Genius  bad  contended  with  its  inherent 
difficulties,  for  generations  before;  and  if  some 
had  neariy  reached,  or  some  even  touched,  the 
goal,  they  sunk  exhausted,  and  the^result  of  their 
efforts  perished  in  reality,  and  almost  in  name. 
Such  would,  probably,  have  been  the  end  otf  Ful- 
ton's labours;  and,  neither  the  wealth  and  talents 
of  his  associate,  nor  the  resources  of  his  own 
great  mind,  would  have  saved  him  from  the  fate 
of  others,  if  he  had  not  been  susttuned,  for  years, 
by  the  wise  and  considerate  encouragement  of  the 
State  of  New-Tdrk.  She  has  brought  into  noon- 
day splendour,  an  invaluable  improvement  to  the 
intercourse  and  consequent  happiness  of  man, 
which,  without  her  aid,  would,  perhaps,  have 
scarcely  dawned  upon  our  grandchildren.  She 
has  not  only  rendered  this  service  to  her  own  citi- 
isens,  but  th6  benefits  of  her  policy  have  spread 
themselves  over  the  whole  Union.  Where  c^ 
you  turn  your  eyes,  and  where  can  you  travel^ 
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1 824.  ulithout  having  your  eyes  delighted,  and  some  part 
of  the  fatigues  of  your  journey  relieved,  by  the 
presence  of  a  steam  boat?  The  Ohio  and  Missis- 
sippi, she  has  converted  into  rapid  channels  for 
communicating  wealth,  comforts  and  enjoyments, 
from  their  mouths  to  their  head  waters.  And  the 
happy  and  reflecting  inhabitants  of  the  States  they 
wash,  may  well  ask  themselves,  whether,  next  to 
the  constitutions  under  which  they  live, » there  be 
a  single  blessing  they  enjoy  from  the  ak  and  la- 
bour of  man,  greater  than  what  they  have  derived 
from  the  patronage  of  the  State  of  New-York  to 
Robert  Fulton  ?  But  the  mighty  benefits  that  have 
resulted  from  those  laws,  are  not  circumscribed, 
even  by  the  vast  extent  of  our  Union.  New-Tork 
may  raise  her  head,  she  may  proudly  raise  her 
heisid,  and  cast  her  eyes  over  the  whole  civilized 
world;  she  there  may  see  its  countless  waters 
bearing  on  their  surface  countless  ofliprings  of  her 
munificence  and  wisdom.'^  She  'may  fondly  calcu- 
late on  their  speedy  extension  in  every  directioii^ 
and  through  every  region,  from  Archangel  to  Cal- 
cutta; and  justly  arrogating  to  herself  the  labours 
of  the  man  she  cherished,  and,  conscious  of  the 
value  of  her  own  good  works,  she  may  turn  the 
mournful  exclamation  of  ^neasinto  an  expression 
of  triumph,  and  exultingly  ask, 

Quas  regio  in  terri$j  notiriwmpkna  laboritf 

And  it  is,  after  all  those  advantages  have  been 
acquired  and  realized  to  the  world — after  nume- 
rous individuals  ^lave  embarked  their  fortunes^  on 
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the  fiiith  of  those  grants,  and  a  ten  years  acquies-     1824. 
cence  in  the  decision  by  which  they  were  sane-  ^^^^^^ 
tioned — after^  the  property  they  have  cifeated  has       t. 
been  diffused  among  a  miikitude  of  possessors—     Ogden. 
after  it  has  become  the  sole  support  of  the  widow 
and  the  orphan — after  it  has  received  and  ex- 
hausted the  accumulated  savings  of  the  laborious 
and  industrious  heads  of  families,  that  a  decision 
is  required,  which  cannot,  indeed,  undo  the  last- 
ing benefits  already  procured  to  the  world,  but 
would,  assuredly,  undo  many  of  those  who  have 
confided  their  wealth  and  means  to  the  stability 
and  observance  of  those  laws! 

The  Aitamejf-General,  for  the  appellant,  in 
reply,  insisted,  that  the  laws  of  New-Tork  were 
unconstitutional  and  void : 

1.  Because  they  are  in  conflict  with  powers  ex- 
clusively vested  in  Congress,  which  powers  Con- 
grass  has  ftdly  exercised,  by  laws  now  subsisting 
and  in  full  force. 

2.  Because,  if  the  powers.be  concurrent,  the 
legislation  of  the  State  is  in  conflict  with  that  of 
Cpngress,  and  is,  therefore,  void. 

He  stated,  that  the  powers  with  which  the  laws 
of  New-Tork  conflict,  are  the  power  ''  to  promote 
the  progress  of  science  and  the  useful  arts,  by 
securing,  for  a  limited  time,  to  authors  and  in-^ 
venters,  the  exclusive  right  to  their  respective 
writings  and  inventions,"  and  the  power  "  to  re- 
gulate commerce. with  foreign  nations,  and  among 
the  several  States.**  If  these  powers  were  exclu- 
sive in  Coiigress,  and  it  had  execoiBed. tham^Jby 


leD  CASES  IN  THE  SUPREME  COURT 

1824.    BubBiBting  laws;  and  if  tbe  laws  of  New-Tork  in- 

^'^^^^^  terfere  with  the  laws  of  Congress,  by  obatructing, 

T*        impeding,  retarding,  burdening,  or  in  any  other 

^h^^  manner  controlling  their  operation,  the  laws  of 
New-Tork  are  void,  and  the  judgment  of  tbe 
8tMe  Court,  founded  on  the  assumption  of  their 
rafidity,  must  be  reversed. 

In  discussing  this  question,  the  general  princi- 
ples assumed,  as  postulates,  on  the  other  side, 
might  be,  for  the  most  part,  admitted.  Thus, 
it  mig^t  be  admitted,  that  by  force  of  the  de^ 
claration  of  independence,  each  State  became 
sovereign ;  that  they  were,  then,  independent  of 
each  other,  and  foreign  to  each  other ;  that  by 
virtue  of  their  separate  sovereignty,  they  liad, 
each,  fiill  power  to  levy  war,  to  make  peace^  to 
establish  and  regulate  commerce,  to  encourage 
the  arts,  and  generally  to  perform  all  other  acts 
of  sovereign^.  It  .was  also  conceded,  that  the 
government  of  the  United  States  is  one  pf  dele- 
gated powers;  and  the  counsel  for  the  respondeQC 
added,  that  it  is  one  of  enumerated  powers.  Tet 
they  admitted  that  there  were  implied  powers, . 
and  had  given  a  different  rule  for  the  construction 
of  the  two  classes  of  powers,  which  was,  that 
^  the  express  powers  are  to  be  construed  itnetiff, 
the  implied  powers  liberdlkfJ"  But  the  implied 
powers,  he  presumed,  were,  only  those  which  are 
necessary  and  proper  to  carry  the  powdrs,  ex- 
pressly given,  into  effect— the  means. t6  an  0nd. 
This  clause  had  not  been  generally  regarded  as, 
in  fact,  giving  any  new  powers.  Congress  woidd 
have  had  them  without  the  express  declaration. 
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Tiie  dame  was  inserted  only  ex  aiundanU  ewn^  1834« 
tda.  With  this  explanation,  it  might  be  con- 
ceded, that  the  constitution  of  the  United  States 
is  one  of  delegated  and  enumerated  powers ;  and 
that  all  powers,  not  delegated  by  the  constitution 
to  the  national  government,  nor  prohibited  by  it 
to  the  States,  are  resenred  to  the  States  respec-' 
lively,  or  to  the  people.  The  peculiar  rule  of 
construction  demanded  for  those  powers,  might 
also  be  conceded:  that  the  express  powers  are  to 
be  strictly  construed,  the  implied  liberally.  By 
which  was  understood  to  be  meant,  that  Congress 
can  do  no  more  than  they  are  expre$$ly  auth(»ized 
to  do;  thotigh  the  meann  of  doing  it  are  left  to 
their  discretion,  under  no  other  limit  than  that 
they  shall  be  necessary  and  proper  to  the  end. 

On  the  other  hand,  the  counsel  for  the  respon* . 
dent  themselves  admitted,  that  Congress,  never* 
theless,  has  some  exclusive  powers;  and,  in  con- 
ibrmity  with  the  decisions  of  the  Court,  they 
-lidmit  that  those  exclusive  powers  exist  under 
three  heads.  (1.)  When  the  power  ip  given  to  Con- 
gress in  express  terms  of  exclusion.  (2.)  When 
a  potrer  is  given  to  Congress,  and  a  like  power  is 
expressly  prohibited  to  the  States.  (3.)  Where  a 
-power  given  to  Congress,  is  of  such  a  nature,  that 
the  exercise  of  the  same. power  by  the  States 
would  be  repugnant 

With  regard  to  the  degree  of  repugnancy,  it 
was  insisted,  that  the  repugnancy  must  be  mani- 
fest, necessary,  unavoidable,  total,  and  directs 
Certainly  if  the  powers  be  repugnant  at  all,  they 
most  be  so  with  all  these  qualifications.    If  Con-' 
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1824*     greBs,-^  in  the  lawful  exercise  of  its  power,  says 

^"^^^^  that  a  thing  shall  be  done>  and  the  State  says  it 

T.       flhaUnot;  or/ which  is  the  same  t^ing,  if  Congreaa 

^^^^^^  aaya  that  a  thing  shall  be  done/  on  certain  terms, 
and  the  State  says  it  shall  hot  be  done,  except  on 
certain  other  terms,  the  repugnaiocy  has  all  the 
epithets  which  can  be  lavished  upon  it,  and  the 
State  law  must  be  void  for  this  repugnancy. 

A  hew  test  for  the  application  of  this  third  head 
of  exclusive  power,  had  been  proposed.  It  was 
said,  that  '^  no  power  can  be  exclusive  from  its 
own  nature,  except  where  it  formed  no  part  of 
State  authori^  previous  to  the  constitution,  but 
was  first  created  by  the  constitution  itself."  But 
.why  were  these  national  powers  thus  created  by 
the  constitution  ?  Because  they  look  to  the  whole 
United  States  as  their  theatre  of  action.  And  are 
not  all  the  powers  given  to  Congress  of  the  same 
character?  Under  the  power  to  regulate  com^ 
merce,  the  commerce  to  be  regulated  is  diat  <f 
the  United  Statee  with  foreign  nations,  among  the 
several  States,  and  with  the  Indian  tribes.  No 
State  had  any  previous  power  of  regulating  these. 
The  same  thing  might  be  affirmed  of  all  the  other 
powers  eAumerated  in  the  constitution.  They 
Were  all  created  by  the  constitution,  because  they 
are  to  be  wielded  by  the  whole  Union  over  the 
whole  Union,  which* no  State  could  previously^do. 
If  any  one  power,  (treated  by  the  constitution, 
may  be  exclusive  for  that  reason^  then  all  may  be 
exclusive,  because  all  are  originally  created.  If, 
(fu  the  pther  hand,  we  are  to  consider  the  powers 
^numerated  in  the  constitution,  not  .with  reference 
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to  the  greater  arm  that  wields  them,  and  the  more  1824. . 
extended  territory  over  which  they  operate,  but  ^"^Xom^ 
merely  in  reference  to  the  nature  of  the  particular  ▼• 
power  in  itself  considered ;  then,  according  to  this  ^  ^* 
new  testi  all  the  powers  given  to  Congress  are 
concurrent;  because  there  is  no  one  power  given 
to  it,  which,  considered  in  this  light,  might  not 
have  been  previously  exercised  by  the  States 
within  their  respective  sovereignties.  But  this' 
argument  proved  too  much:  for,  it  has  been  con- 
ceded, that  some  of  the  powers  are  exclusive  from 
their  nature;  whereas,  if  the  argument  were  true, 
none  of  them  could  be.  exclusive.  On  this  argu- 
ment, the  entire  class  or  head  of  exclusive  powers, 
arising  ftom  the  nature  of  the  power,  must  be 
abolished.  But  this  Court  had  repeatedly  deter- 
mined, that  there  is  such  a  class  of  exclusive 
powers.  The  power  of  establishing  a  uniform 
rule  of  naturalization,  is  one  of  the  instances. 
Its  exclusive  character  is  rested  on  the  constitii- 
4ioaal  requisition,  that  the  rule  established  under 
it  should  be  uniform.* 

it  had  beea  olijected,  that  tins  would  have  been 
a#onGurrent  power,  but  for  the  auxiliary  provision 
in  the  constitution,  that  a  citizen  of  one.  State 
shdl  be  entitled  to  all  the  privileges  of  a  citizen  in 
every  other  State.  The  answer  was,  that  it  is 
not  sb  determined  by  the  Court  in  the  case  cited, 
and  that  the  commentators  on  the  constitution 
j^aoe  it  exclusively  on  the  nature  of  the  power  9S 
described  in  the  grant^ 

a  Chine  v,  Chintc,  2  Wkai.  ilq).  t69. 
S  neFMfefoiW,  No.  42. 
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1834.  do  alsby  the  power  of  estabiiabiog  uniform  lawB 
00  the  subject  of  bankruptcies,  is  clearly  an  ex- 
clusive power  from  its  nature.  The  Court  has, 
indeed,  determined^  that  until  Congress  thought 
fit  to  exercise  the  power,  the  States  might  pass 
local  bankrupt  laws,  provided  they  did  not  impair 
the  obligation  of  contracts;  but,  that  aq  soon  as 
Congress  legislate  on  the  subject,  the  power  of 
the  States  is  at  an  end/ 

But  it  had  been  said,  that  this  doctrine  takes  away 
State  power,  by  implication,  which  is  contrary  to 
the  principles  of  interpretation  laid  down  by  the 
commentators  on  the  constitution.  It  was  not  the 
opinion  of  the  authors  of  the  Federalut^  that  a 
State  power  could  not  be  alienated  by  implication. 
Their  doctrine  was,  that  it  might  be  alienated  by 
implication,  provided  the  implication  be  inevitii-- 
ble;  and  that  it  is  inevitable  wherever  a  direct  and 
palpable  repugnancy  exists.  The  distinction  be- 
tween repugnancy  and  occasional  interference,  is 
manifest.  The  occasional  interference,  alluded 
to  in  the  Federaligt,  and  admitted  by  this  Court, 
in  its  adjudications,  is  not  a  repugnancy  between 
the  powers  themselves:  it  is  a  mere  incidental 
interference  in  the  operation  of  powers  harmo- 
nious in  themselves.  The  case  put,  was  of  a  tax 
laid  by  Congress,  and  a  tax  laid  by  the  State, 
upon  the  same  subject,  e.  g.  on  a  tract  of  land. 
The  taxes*  operate  upon,  and  are  to  be  satisfied 
out  of  the  same  subject.  It  might  be  inconve- 
nient to  the  proprietor  to  pay  both  taxes.    In  an 
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extreme  case,  the  subject  might  be  inadequate  to     1824. 
the  Mtisfaction  of  both.     Then  the  tax  lai4  by  "^q^J^ 
the  paramount  authority  must  be  first  satisfied.        ▼.. 
Stilly  this  incidental  interference  in  their  operation,       ^ 
is  not  an  inherent  repugnance  in  the  nature  of  the 
powers  themselves. 

It  was  also  said,  that  to  constitute  the  power  an 
exclusive  one  in  Congress;  the  repugnance  must 
be  such,  that  the  State  can  pass  no  law  on  the 
sQbject,  which  will  not  be  repugnant  to  the  power 
given  to  Congress. 

This  required  qualification  before  it  could  be 
admitted.  Some  subjects  are,  in  their  nature, 
extremely  multifarious  and  complex.  The  same 
subject  may  consist  of  a  great  variety  of  branches, 
each  extending  itself  into  remote,  minute,  and  infi- 
nite ramifications.  One  branch  alone,  of  such  a  sub- 
ject, might  be  given  exclusively  to  Congress,  (and 
the  power  is  exclusive  only  so  far  as  it  is  granted,) 
.  yet,  on  other  branches  of  the  same  subject,  the 
States  might  act,  without  interfering  with  the 
power  exclusively  granted  to  Congress.  Com- 
merce is  such  a  subject.  It  is  so  complex,  multi- 
farious and  indefinite,  that  it  would  be  extremely 
difficult,  if  not  impracticable,  to  make  a  digest  of 
all  the  operations  which  belong  to  it  One  or 
more  branches  of  this  subject  might  be  given  ex- 
clusively to  Congress;  the  others  may  be  left  open 
to  the  States.  They  may,  therefore,  legislate  on 
commerce,  though  they  cannot  touch  that  branch 
which  is  given  exclusively  to  Congress. 

So  Congress  has  the  power  to  promote  the  pro- 
gress of  science  and  tlie  useful  arts ;  but  only  in 
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1 824.  one  mode^  viz.  by  BecariDg,  for  a  timited  tivae,  to 
authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries.  This  might 
be  an  exclusive  power,  and  was  contended  td  be 
so.  Yet,  there  are  a  thousand  other  modes  in 
which  the  progress  of  science  and  the  useful  arts 
may  be  promoted,  as,  by  establishing  and  endow- 
ing literary  and  philosophical  societies,  and  many 
others  which  might  be  mentioned.  Hence,  not- 
withstanding this  particular  exclusive  grant  to 
Kyongress,  of  one  mode  of  promoting  the  progress 
of  science  and  the  useful  arts,  the  States  niay 
rightfully  make  many  enactments  on  the  general 
subject,  without  any  repugnance  with  the  peculiar 
grant  to  Congress. 

Bu^:  to  come  now  to  the  c  lestion,  whether  these 
State  laws  be  repugnant  V  this  grant  of  power, 
we  must  first  inquire,  why  it  was  conferred  on 
Congress?  Why  was  it  thought  amatteftof  suffi- 
cient importance  to  confer  this  power  upon  the 
national  government?  The  answer  to  this  ques- 
tion would  be  found  in  the  history  of  the  country, 
in  the  nature  of  our  institutions,  and  the  great 
national  objects  which  the  constitution  had  in  view. 
The  country  was  in  its  infancy;  its  population 
was  small ;  its  territory  immense:  it  had  recently 
thrown  off  its  bondage  by  the  war  of  the  revolu- 
tion, and  was  left  exhausted  and  poor — ^poor  in 
every  thing  but  virtue  and  the  love  of  country. 
It  was  still  dependent  on  the  arts  of  Europe,  for 
all  the  comforts,  and  almost  all  the  necessaries  of 
life.  We  had  hardly  any  manufactures,  science, 
or  literature  of  our  own.    Our  statesmen  saw  the 
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greiit  destiny  which  was  before  the  nation,  bnt    1824. 
they  saw  also  the  necessity  of  exciting  the  ener*  ^^©bbooT^ 
gies  of  the  people,  of  inroking  the  genius  of  in--        ▼• . 
vention,  and  of  creating  and  diffusing  the  lights       ^^^ 
of  science.    These  were  objects,  in  which  the 
whole  nation  was  concerned,  and  were>^  thprefbre, 
naturally  and  properly  confided  to  tbe  national 
govemment     The  States,  indeed,  might  have 
exercised  their  inherent  power  of  legislating  on 
this  subject;  but  their  sphere  of  action  was  com- 
paratively small;  their  regulations  would  naturally 
have  been  various  and  conflicting.    Discourage- 
ment and  discontent  would  have  arisen  in  some 
States,  from  the  superior  privileges  conferred  cm 
the  works  of  genius  in  others ;  contests  would 
have  ensued  among  them  on  the  point  of  the  ori- 
ginality pf  inventions;  and  laws  of  retortion  and 
reprisal  would  have  foUowed.    All  these  difficul- 
ties would  be  avoided  by  giving  the  power  to  Con- 
gress, and  giving  it  exclusively  of  tibe  States.    If 
it  were  wisely  exerted  by  Congress,  there  could 
be  no  necessi^  for  a  concurrent  exercise  of  the 
power  by  the  States. 

The  terms  of  the  grant  are,  *'  Congress  shall 
have  power  to  promote  the  progress  of  science 
and  the  useful  arts,  by  securing,  for  a  limited 
time,  to  authors  and  inventors,  the  exdurive  right 
to  their  respective  writings  and  discoveries.^  This 
exclusive  right  is  to  be  co-extensive  with  the  ter- 
ritory of  the  Union.  The  laws  to  be  made  for 
securing  it,  must  be  uniform,  and  must  extend 
throughout  thjs  ccnintry.  The  exclustve^ture  of 
every  power  is  to  be  tested  by  the  character  of  the 
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1824.     acta  which  Congretas  is  to  pags.    This  is  the  case 

^■^^^^^  with  the  naturalization  laws.    The  exdusiveness 

T.        of  the  power  to  establish  them,  resulted  from 

Og  «ii.     ijj^jj.  Qhrn^acter  of  uniformity.    So  here,  the  ex- 
clusiveness  results  from  the  character  of  the  right 
which  they  are  to  confer.     It  is  to  be  ezclostve* 
It  is  not,  indeed,  said,  that  Congress  shaU  have 
the  exclusive  power,  but  it  is  said  that  they  shall 
have  power  to  do  a  certain  act,  which,  when  done, 
shall  be  exclusive  in  its  operation.     The  power  to 
do  such  an  act,  must  be  an  exclusive  power.    It 
can,  in  the  nature  of  things,  be  performed  only 
by  a  single  hand.    Is  not  the  power  of  one  sove- 
reign to  confer  exclurive  rights,  on  a  given  subject, 
within  a  certain  territory,  inconsistent  with  a  power 
in  another  independent  sovereign,  to  confer  exc/tf- 
site  rights  on  the  same  subject,  in  the  same  terri- 
tory ?    l)o  not  the  powers  clash  ?   The  right  to  be 
conferred  by  Congress,  is  to  exclude  all  other 
rights  on  the  subject  in  the  United  States ;  New- 
Tork  being  one  of  those  States.    The  right  to  be 
conferred  by  New-Tork,  is  to  exclude  all  other 
rights  on  the  subject  within  the  State  of  New- 
York.     That  one  right  may  exclude  another^  ia 
perfectly  intelligible;  but  that  two  rights  should 
reciprocally  exclude  each  other,  and  yet  both  con- 
tinue to  subsist  in  perfect  harmony,  is  inconceiva- 
ble.   Can  a  concurrent  power  exist,  if,  from  the 
very  nature  of  its  action,  it  must  take  away,  or 
render  nugatory,  the  power  given  to  Congress? 
Supposing  the  power  to  be  concurrent,  Congress 
may  secure  the  right  for  one  period  of  time,*  and 
the  respective  States  for  another.    Congress  may 
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lEiecure  it  for  the  whole  Union,  and  each  Btate  may     1824. 
secure  it  to  a  different  claimant,  for  its  own  terri- 
tory.    Congress  possesses  the  power  of  granting 
an  exclusive  right  to  authors  and  inventors,  within 
the  United  States*    New-Tork  claims  the  power 
to  grant  such  exclusive  right  within  that  State. 
An  author  or  inventor  in  that  State,  may  take  a 
grant  for  a  period  of  time  far  longer  than  that 
aUowed  by  the  act  of  Congress.    He  may  take  a 
similar  grant  from  every  other  State  in  the  Union; 
and  thus  this  pretended  concurrent  power  super- 
sedes, abrogates,  apd  annuls  the  power  of  Con-* 
gress.    What  would  become  of  the  power  of  Con- 
gress after  the  whole  sphere  of  its  action  was 
taken  away  by  thid  concurrent  power  of  the  States  ? 
Who  would  apply  to  the  power  of  Congress  for  a 
patent  or  a  copy-right,  while  the  States  held  up 
higher  privileges?    This  concurrent  legislation 
would  degenerate  into  advertisements  for  Custom. 
These  powers  would  be  in  the  market,,  and  the 
highest  bidder  would  take  all.    Are  not  powers 
repugnant,  when  one  may  take  from  the  other  the 
whole  t6rritory  on  which  alone  it  can  act.?    Is  not 
the  repugnance  such  as  to  annihilate  the  power  of 
Congress,  as  completely  as  if  the  whole  Union 
was  itself  annihilated.^ 

Something  had  been  said  of  Congress  repealing 
the  laws  of  the  State,  wherever  they  should  con- 
flict with  those  of  the  Union.  But  where  is  this 
power  of  repeal?  There  is  no  such  head  of 
power  in  the  constitution.  Congress  can  act  only 
by  positive  legislation  on  any  subject,  and  this  it 
has  done  in  the  present  instance.    But  thieraction 

VoD.  IX.  ?? 
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1824.  would  he  in  vain^  if  another  authority  can  act  on 
"""^^^^  the  same  subject.  If  jthis  concurrent  power  would 
T.  defeat  the  power  of  Congreaa^  by  withdrawing 
^  ^*  from  it  the  whole  territory  on  which  it  ia  to  act,  it 
would  aiao  defeat  it  by  giving  a  monopoly  of  all 
the  elements  with  which  invention  is  to  work« 
This  has  been  done  by  these  laws,  as  to  fire  and 
steam.  Why  should  it  not  be  done  equally  vrith 
all  the  other  elements,  such  as  gravitation,  mag- 
netism, galvanism,  electrici^,  and  others?  What 
is  to  consecrate  these  agents  of  nature,  and  Me- 
cure  them  from  State  monopoly,  more  than  fire 
or  steam?  If  not,  then  is  the  power  of  Congress 
subject  to  be  defeated  by  this  concurrent  power, 
first  by  a  monopoly  of  all  the  territory  on  which 
it  can  act,  and  then  by  a  mpnopoly  of  all  the  ele* 
ments  and  natural  agents  on  which  invention  can 
be  exerted.  Still  it  would  be  said,  that  there  is 
no  direct  repugnance  between  these  powen^  and 
that  the  power  of  Congress  may  still  act  But  on 
what  can  it  act?  The  territory  is  gone,  and  all 
the  powers  of  invention  are  appropriated.  There 
is  no  difierence  whatever  between  a  direct  enact- 
ment^ that  the  law  of  Congress  shall  have  no  ope- 
ration in  New- York,  and  ^enactments  which  ren- 
der that  operation  impossiblf  ^  If,  then,  this  pro- 
cess of  reasoning  be  correct,  fbe  inevitable  con« 
elusion  firom  it  is,  that  a  power  in  the  States  to 
grant  exchmve  patents,  is  utterly  incon^  '<i$(int  with 
the  power  given  to  the  national  govern^  ent  to 
grant  such  exclusive  patents:  and  hence,  that  the 
power  given  to  Congress  is  one  which  is  exclusive 
from  its  nature. 
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But  suppose,  for  tbe  sake  of  the  orguinent,  1824. 
that  the  States  have  this  concurrent  power,  yet  it  ^qJ^JJ^^ 
cannot  be  denieid,  that  if  the  legislation  of  the  t. 
State  be  repugnant  to  the  laws  of  Congress,  that  ^  ^ 
of  the  State  is  void,  so  far  as  the  repugnance 
exists.  In  the  present  case  the  repugnance  is 
manifest.  The  law  of  Congress  declares,  that  all 
inventoriB  of  useful  improvements  throughout  the 
United  States,  shall  be  entitled  to  the  exclusive 
right  in  their  discoveries  for  fourteen  years  only. 
The  law  of  New-Tork  declares,  that  this  inventor 
shall  be  entitled  to  the  exclusive  use  of  his  disco- 
very for  thirty  years,  and  as  much  longer  as  the 
State  shall  permit.  The  law  of  Congress,  by 
limiting  the  exclusive  right  to  fourteen  years,  in 
effect  declares,  that  after  the  expiration  of  that 
time,  the  discovery  shall  be  the  common  right  of 
the  whole  people  of  llie  United  States.  The  law 
of  New-Tork  declares  that  it  shall  not,  after  four- 
teen years,  be  the  exclusive  right  of  the  people  of 
the  United  States,  but  that  it  shall  be  the  exclusive 
right  of  this  inventor  for  thirty  years^  and  for  so 
much  longer,  as  she,  in  her  sovereign  will  and 
pleasure,  may  permit.  If  this  be  not  repugnance, 
direct  and  palpable,  we  must  have  a  new  vocabu^ 
lary  for  the  definition  of  the  word.. 

But  it  was  said,  that  the  appellant  had  no  pa- 
tent under  thetJnited  States,  and«  therefore,  could 
pot  raise  the  question.  To  this  it  was  answered, 
that  It  was  not  necessary  that  he  should  have  a 
patent.  Tbe  question  as  to  the  validity  of  the 
law  of  New-Tork,  is  raised,  whenever  a  right  is 
asserted  under  that  law,  and  is  resisted  by  the 
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1 834.  party  against  whom  it  ib  asserted ;  and  tbat  validity 
18  to  be  tested,  not  by  comparing  the  law  of  New- 
York  with  a  patent^but  by  comparing  it  with  the 
constitution  and  laws  of  die  United  States. 

It  was  also  said,  that  there  could  be  no  repug- 
nance,  because  it  was  admitted,  that  wherever  a 
patent  from  the  United  States  appears,  the  patent 
obtained  under  the  State  law  must  yield  to  it ;  that 
the  patent  under  the.  State  is  valid  only  until  the 
patent  from  the  paramount  power  appears;  and 
that  the  rights  derived  from  the  different  sovereigns 
must  be  found  practically  to  clash,  before  the  law 
of  New- York  was  to  give  wrfy  for  repugnancy. 
This  is  an  insidious  argument,  and  fraught  with 
all  the  dangers  which  have  been  enumerated. 
For  if  the  New- York  patentee  be  the  inventor^ 
the  law  of  New- York  is  absolute,  and  however 
unconstitutional  it  may  be,  there  is  no  power  of 
resistance.  Besides,  the  argument  is  incorrect. 
To  illustrate  this,  suppose  a  gmnt  from  Virginia, 
within  the  military  reservation  in  Ohio,  after  she 
had  ceded  the  whole  territory  to  the  United  States; 
would  the  party  in  possession,  even  if  a  mere  in- 
truder, be  bound  to  show.a  graiit  from  the  United 
States,  before  he  could  resist  the  unlawful  grant 
of  Virginia?  But  there  the  plaintiff  would  be 
claiming  under  a  State  which  had  previously  ceded 
away  the  power  to  make  isuch  grants,  which  is 
precisely  the  case  here,  so  that  there  need  be  no 
repugnance  arising  from  patents.  If  a  repug- 
nance exist  between  the  laws  of  New- York  and 
the  constitution  and  laws  of  the  t^nited  States, 
any  citizen  of  the  United  States  has  a  ngbt  to  act 


OF  THE  UNITED  STAtES.  173 

as  if  the  law  of  New- York  were  a  nullity;  and     W24. 
the   question  of  its   nullity  aod  validity  arises,  ^^1^^^ 
whe?evei:^an  attempt  is  made  to  enforce  it.  .    ▼• 

But  it  was  argued  that  the  power  of  Congress  ^^^^^ 
is  limited  to  inventors,  .and  that  the  power  to  en- 
courage by  patents  the  introduction  of  foreign 
discoveries,,  stands  clear  of  this  constitutional 
grant.  If  it  were  necessary,  this  doctrine  might 
be  questioned.  The  statute  of  the  21st  James  I. 
c.  3.  uses  the  same  word  with  the  constitution, 
*^  inventors ;"  and  the  decisions  upon  the  construc- 
tion of  this  statute  might  be  referred  to,  in  order 
to  show  that  it  has  been  considered  as  embracing 
discoveries  imported  from  abroad.*  But,  even 
acceding  to  this  doctrine,  it  might  be  asked  whe- 
ther the  question  now  before  the  Court  had  any 
thing  tor  do  with  an  art,  machine,  or  improvement, 
imported  from  abroad?  The  privilege  here  granted 
by  the  State,  is  to  an  American  citizen,  who  claims 
to  be  the  inventor.  The  privilege  is  the  reward 
of  invention,  not  of  importation,  and  this  it  is 
which  brings  it  in  conflict  with  the  apt  of  Con- 
gress. It  is  true,  the  law  does  not  call  him  the 
inyentor;  it  calls  him  merely  the  '^  possessor.'' 
But,  can  the  constitution  and  laws  of  the  United 
States  h6  evaded  in  this  manner?  If  he  was  not 
the  inventor,  why  this  unjust  tax  which  has  been 
levied  upon  our  admiration  and  gratitude?  When 
the  validity  of  a  law  is  challenged  for  a  fraudulent 
evasion  of  the  rights  of  others^  you  are  not  bound 
by  its  own  averments,  but  may  resort  to  proof 
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1824.  aliunde  to  establish  the  facts.  The  word  posnes^ 
sor  is  a  new  and  unusual  word  to  apply  to  such  a 
case,  and  marks  a  studious  .effort  to  conceal  the 
truth*  He  was,  of  necessity,  either  the  inventor 
or  the  importer.  If  he  was  the  importer^  there  is 
lib  conceivable  reason  why  he  should  be  called  by 
any  other  than  that  name.  The  Legislature  of 
New-York,  in  its  act  in  behalf  of  Fitch,  passed 
before  the  adoption  of  the  constitution,  had  no 
difficulty  in  appljring  the  natural  and  appropriate 
name  to  him^  But  when  the  final  law  was  paimed 
in  favour  of  Livingston  and  Fulton,  in  1 798,  the 
constitution  of  the  United  States,  which  cedes : 
this  power  to  Congress,  had  been  adopted,  and 
the  laws  by  which  that  power  is  executed  had 
been  passed.  This  coiriititution  and  these  laws 
us^d  the  term  inventors.  But  the  privilege  was 
too  short.  The  State  of  New- York  offered  better 
terms.  The  only  difficulty  was,  to  give  them  effect 
without  encroaching  upon  that  power  which  had 
been  constitutionally  exercised  by  Congress.  It 
would  not  do  to  call  them  inventors,  and  the 
device  was  adopted  of  calling  him  merely  the  pos* 
sesBOTy  which  was  a  manifest  evasion  of  the  law 
of  Congress. 

But  it  was  contended,  that  the  patent  laws  of 
the  United  States  give  no  right;  they  only  secnfe 
a  pre-existing  right  at  common  law.  What  then 
do  these  statutes  accomj^lish  ?  If  they  do  nothing 
more  than  give  the  inventor  a  chattel  interest  in 
hi$  invention,  and  a  remedy  for  its  violation,  he 
had  these  at  common  law.  And  if  they  only  give 
him  a  mere  rightto  use  his  invention  in  the  States, 
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with  their  permisr^oo,  he  had  that  before.  The  1824^ 
case  of  MiUat  v.  Taylor  proves  the  right  to  have 
been  perfect  at  cotoiqiion  law.  The  time  of  en- 
joyment was  far  greater.  Thompson's  Seasons 
had  been  published  forty  years  when  that  action 
was  brought.  If  the  patent  and  copy-right  laws 
were  merely  intended  to  secure  an  exelusive  right 
throughout  the  United  States,  and  are,  in  fact,  a 
limitation  on  the  common  law  right,  (as  was  con- 
tended by  the  respondent's  counsel,)  when  this 
right  has  been  thus  secured  throughout  the  United 
States,  and  a  limitation  constitutionally,  put  upon 
it  by  Congress,  can  a  State  interfere  with  this 
regtdation?  The  limitation  is  not  for  the  advan- 
tage of  the  inventor,  but  of  society  at  large,  which 
is  to  take  the  benefit  of  the  invention  after  the 
period  of  limitation  has  expired.  The  patentee 
pays  a  duty  on  his  patent,  which  is  an  effective 
source  of  revenue  to  the  United  States.  It  is  vir- 
tually a  contract  between  each  patentee  and  the 
people  of  tlie  United  States,  by  which  the  time  of 
exclusive  and  secure  enjoyment  is  limited,  and 
then  the  benefit  of  the  discovery  results  to  the 
pijblic.  A  State  cannot,  by  its  local  laws,  deteat 
thib  resulting  interest  of  (he  whole  Uiiion.'  '. 

But  it  was  said  that  a  State  might  prohibit  the 
use  of  a  patented  machine,  if  it  be  noxious  to  the 
health  of  its  citizens,  or  of  an  immoral  or  impious 
book,  the  copy-right  of  which  had  been  secured. 
The  answer  to  all  such  arguments  was,  that  it 
would  be  time  enough  to  consider  sucl^  questions 
when  they  arise.  The  constitutional  power  of 
Congress  is  to  patent  iMftd  discoveries.     The 
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1824.  patent  authorizes  the  patentee  to  im^  his  invention/ 
and  it  is  the  use  which  is  secured.  When  a  dis- 
covery is  deemed  weful  by  the  national  govern-' 
menty  and  a  patent  shall  issue  authorizing  the 
patentee  to  use  it  throughout  the  United  States, 
and  the  patentee  shall  be  obstructed  by  a  State  in 
the  exercise  of  this  right,  on  the  ground  that  the 
discovery  is  useless  and  dangerous,  it  will  be  time 
enough  to  consider  the  power  of  the  >8tates  to 
defeat  the  exercise  of  the  right  on  this  ground. 
But  this  is  not  the  question  before  the  Court.  It 
might  be  admitted,  that  the  State  had  authority  to 
.pr9hibit  the  use  of  a  patented  machine  on  that 
ground,  or  of  a  book,  the  copy-^right  of  which 
had  been  secured,  on  the  ground  of  its  impiety  or 
immorality.  But  the  laws  which  are  now  in  judg- 
ment were  not  passed  upon  any  such  ground. 
The  question  raised  by  them  is,  can  the  States 
obstruct  the  operation  of  an  act  of  Congress,  by 
taking  the  power  from  the  National  Legislature 
into  their  own  hands?  Can  they  prohibit  the  pub- 
lication of  an  immoral  book,  Ucbnsed  by  Con- 
gress, on  the  pretext  of  its  immorality,  and  then 
give  an  exclusive  right  to  publish  the  same  book 
Uiemselves?  Can  they  prohibit  the  use  of  an  in- 
vention on  the  ground  of  its  noxiousness,  and 
then  authorize  the  exclusive  use  of  the  same  in- 
vention by  their  own  law  ? 

But  there  is  no  pretext  of  noxiousness  here. 
The  authority  to  enact  these  laws  is  taken  up 
under  a  totally  distinct  head  of  State  power.  It 
is  the  sovereign  power  to  grant  exclusive  privileges 
and  create  mononolies,  the  constitution  and  laws 


OF  THE  UNITED  STATE&  177 

of  the  United  States  to  the  contrary  iiotwithstand-  1 824. 
ing.  This  is  the  real  power  under  which  these 
laws  arc  defended;  and  it  may  perplex,  although 
it  cannot  enlighten  the  discussion,  to  confound  it 
with  another  and  a  distinct  head  of  State  power. 
If  then  the  power  of  securing  to  authors  and  in- 
ventors  the  use  of  their  writings  and  discoveries, 
be  exclusively  vested  in  Congress,  the  acts  of 
New-York  are  void,  because,  they  are  founded  on 
the  exercise  of  the  same  power  by  the  State. 
And  if  the  power  be  concurrent,  these  acts  are 
still  void,  because  they  interfj^re  with  the  legisla- 
tion of  Congress  on  the  same  subject. 

These  laws  were  also  void,  because  they  inter- 
fere with  the  power  given  to  Congress,  to  regu- 
late commerce  with  foreign  nations  and  among 
the  several  States.  This  nullity  of  the  State  laws 
would  be  supported,  first,  upon  the  ground  of  the 
power  being  exclusive  in  Congress;  and,  secondly, 
that  if  concurrent,  these  laws  directly  interfered 
with  those  of  Congress  on  the  same  subject. 

That  this  power  was  exclusive,  would  be  mani« 
fest  from  the  fact,  that  the  commerce  to  be  regu- 
lated, was  that  of  the  United  States;  that  the 
government  by  which  it  was  to  be  regulated,  was 
also  that  of  the  United  States;  and  that  the  sub^ 
ject  itself  wbs  one  undivided  subject.  It  was  an 
entire,  regular,  and  unifqrm  system,  which  was 
to  be  carried  into  effect,  and  would  not  admit  of 
the  participation  and  interference  of  another  hand- 
Does  not  regulation,  $x  vi  termini^  imply  harmony 
and  uniformity  of  action  ?  If  this  must  be  ad- 
mitted to  be  the  natural  and  proper  force  of  the 
VOS..DL  2i 
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1824.     term,  let  us  suppose  that  the  additional  term,  uni^ 

^"^^^^  form,  had  been  introduced  into  the  constitution,, 

T.        so  as  to  provide  that  Congress  should  have  power 

^***"'  to  make  uniform  regulations  of  commerce  through- 
out the  United  States.  Then,  according  to  tho 
adjudications  on  the  power  of  estabhshing  a  uni- 
form rule  of  naturalization,  and  uniform  laws  of 
bankruptcy,  throughout .  the  United  States,  this 
power  would  unquestionably  have  been  exclusive 
in  CpngresiB.  But  regulation  of  that  commerce 
which  pervades  the  Union,  necessarily  implies 
tmiformityy  and  the  sanie  result,  therefore,  fol- 
lows as  if  tlie  word  had  been  inserted. 

With  regard  to  the  quarantine  laws,  and  other 
regulations  of  police,  respecting  the  public  health 
in  the  several  States,  they  do  not  partake  of  the 
character  of  regulations  of  the  commerce  of  the 
United  States.  It  had  been  said,  that  these  local 
regulations  were  recognised  by  Congress,  which 
bad  made  them  a  part  of  its  own  system  of  com- 
merce. But  this  recognition  would  have  been  su- 
perfluous, if  they  could  have  stood  without  it  on  tho 
basis  of  State  sovereignty;  and  so  far  as  their 
adoption  by  Congress  could  be. considered  as  af- 
fecting the  question,  the  manner  and  purpose  of 
the  recognition  operated  the  other  way,  It^ould 
be  found  that,  by  the  commercial  regulations  which 
Congress  had  made,  a  general  system  was  adopt** 
ed,  which,  if  executed  in  every  instance,  would 
have  carried  ships  and  vessels  into  all  the  ports  of 
the  several  States,  their  local  quarantine  laws  to  the 
contrary  notwithstanding.  An  express  regulation 
is.  clierefore,  introduced,  requiring;  the  collectors 
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of  the  cufltoms  to  conform  the  execution  of  their    1824. 
official  duties,  under  the  navigation  and  revenue  ^"^^^^ 
lawBy'with  the  quarantine  laws  of  the  respective        t. 
States.     Without  such  a  provision,  the  local  health       ^  ^ 
laws  must  have  given  way  to  the  supremacy  of  the 
navigation  and  revenue  laws  of  the  Union. 

A  serious  objection  to  the  exclusive  nature  of 
tliis  power  of  regulating  commerce,  was  supposed 
to  arise  from  the  express  prohibitions  on  the  States, 
contained  in  the  10th  sec.  of  the  1st  art.  of  the  con- 
stitution. It  has  been  considered,  that  these  prphi- 
bitions  imply  that,  as  to  every  thing  not  prohibited, 
the  power  of  the  State  was  meant  to  be  reserved  ; 
and  the  authority  of  the  authors  of  the  Federalisty 
was  cited  in  support  of  this  interpretation.  But 
another  commentator,  of  hardly  less  imposing  au- 
thority, and  writing,  not  as  a  polemic,  for  the  pur* 
pose  of  vindicating  the  constitution  against  popu- 
lar objections,  but  for  the  mere  purpose  of  didactic 
instruction  as  a  professor,  with  this  section  before 
him,  and  with  a  strong  leaning  towards  State  pre- 
tensions, considers  the  power  to  tegulate  com- 
merce as  an  exclusive  power.*  But  the  difference 
between  them  is  rather  in  appearance,  than  in  re- 
ality. It  does  not  appear  that  the  author  of  that 
number  of  the  Federalist^  did  himself  consider 
those  police  regulations  as,  properly  speaking,  re- 
gulations of  the  commerce  of  the  Union.  But  the^ 
objectors  to  the  constitution  had  presented  them 
as  such,  and  his  argument  in  substance  is,  thBt  if 
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1824.  tBeyare,  the  constitution  does  not  affect  them. 
The  other  commentator  did  not  consider  them  as 
regulations  of  the  commerce  of  the  United  States; 
for  if  he  did,  he  could  not  admit  them,  as  he  did, 
to  be  left  in  the  States,  and  yet  hold  the  opinion 
that  the  power  to  regulieite  commerce  was  exclu- 
sively  vested  in  Congress.  But  might  net  a  rea- 
son for  these  prohibitions  be  found,  in  the  recent 
experience  of  the  country,  very  different  from  that 
which  had  heretofore  been  assigned  for  them. 
The  acts  prohibited,  were  precisely  those  which 
the  States  had  been  passing,  and  which  mainly  led 
to  the  adoption  of  the  constitution.  The  section 
might  have  been  inserted  ex  dbundanti  cauUla. 
Or  the  convention  might  have  regarded  the  pre- 
vious clause,  which  grants  the  power  to  regulate 
commerce,  as  exclusive  throughout  the  whole  sub- 
ject ;  and  this  section  might  have  been  inserted  to 
qualify  its  exclusive  character,  so  far  as  to  permit 
the  States  to  do  the  things  mentioned,  under  the 
superintendance  and  with  the  consent  of  Congress. 
If  either  or  both  of  these  motives  combined  for 
inserting  the  clause,  the  inference  which  had  been 
drawn  from  it  against  the  exclusive  power  of  Con- 
gress to  regulate  commerce,  would  appear  to  be 
wholly  unwarranted. 

But  if  these  police  regulations  of  the  States  are 
to  be  considered  as  a  part  of  the  immense  mass  of 
commercial  powers,  is  not  the  subject  susceptible 
of  division,  and  may  not  some  portions  of  it  be  ex- 
clusively vested  in  Congress  ? '  It  was  viewing  the 
subject  in  this  light,  that  induced  his  learned  asso* 
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ciate*  to  assume  the  position  which  had  been  mis-  1824. 
conceived  on  the  other  side.  This  proposition  was, 
not  that  all  the  oommercial  powers  are  exclusive, 
but  that  those  powers  being  separated,  there  are 
some  which  are  exclusive  in  their  nature  i  and 
among  thein,  is  that  power  which  concerns  navi- 
gation, and  which  prescribes  the  vehicles  in  which 
commerce  shall  be  carried  on.  It  was,  however, 
immaterial,  so  far  as  this  case  was  concerned,  whe- 
ther the  power  of  Congress  to  regulate  commerce 
be  excluave  or  concurrent  Supposing  it  to  be 
concurrent,  it  cpuld  not  be  denied,  that  where  Con- 
gress has  legislated  concerning  a  subject,  on  which 
it  is  authorized  to  act,  all  State  legislation  which 
interferes  with  it,  is  absolutely  void.  It  was  not 
denied,  that  Congress  has  power  to  regulate  the 
coasting  trade.  It  was  not  denied  that  Congress 
had  regulated  it  If  the  vessel  now  in  question, 
was  sailing  under  the  authority  of  these  regula- 
tibns,  an4  has  been  arrested  by  a  law  of  New- York 
forbidding  her  sailings  the  State  law  must,,  of  ne- 
cessity, be  void.  The  coasting  trade  did,  indeed, 
exist  before  the  constitution  was  adopted ;  it  might 
safely  be  admitted,  that  it  existed  by  the  jW  com- 
mune of  nations ;  that  it  existed  by  an  imperfect 
right ;  and  that  the  States  might  prohibit  or  per- 
mit it  at  their  pleasure,  imposing  upon  it  any  regu- 
lations they  thought  fit,  within  the  limits  of  their 
respective  territorial  jurisdictions.  But  those  re- 
gulations were  as  various  as  the  States ;  continu- 
ally conflicting,  and  the  source  of  perpetual  dis*- 

a  Mr  I  WehBter. 
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1824.  cord  and  confusion.  In  this  condition,  the  consti-* 
tution  found  the  coasting  trade.  It  was  not  a  thing 
which  required  to  be  created,  for  it  already  exist* 
ed.  But  it  was  a  thing  which  demanded  regula- 
tion, and  the  power  of  regulating  it  was  given  to 
Congress.  They  acted  upon  it  as  an  existing  sub- 
ject, and  regulated  it  in  a  uniform  manner  through- 
out the  Union.  After  this  regulation,  it  was  no 
longer  an  imperfect  right,  subject  to  the  future 
control  of  the  States.  It  became  a  perfect  right, 
protected  by  the  laws  of  Congress,  with  which  the 
States  had  no  authority  to  interfere.  It  was  for 
the  very  purpose  of  putting  an  end  to  this  interfe- 
rence, that  the  power  waa given  to  Congress ;  and 
if  they  still  have  a  right  to  act  upon  the  subject,  the 
power  was  given  in  vain.  To  say  that  Congress 
shall  regulate  it,  and  et  to  say  that  the  States 
shall  alter  these  regulf  ions  at  pleasure,  or  disre- 
gard them  altogether,  would  be  to  say,  in  the  same 
breath,  that  Congress  shall  regulate  it,  and  shall 
not  regulate  it ;  to  give  the  power  with  one  hand, 
and  to  take  it  back  with  the  other.  By  the  acts 
for  regulating  the  coasting  trade.  Congress  had  de- 
fined what  shoiild  be  required  to  authorize  a  ves- 
sel to  trade  from  port  to  port ;  and  in  this  defini- 
tion, not  one  word  is  said  as  to  whether  it  is  moved 
by  sails  or  by  fire ;  whether  it  carries  passengers 
or  merchandise.  The  license  gives  the  authority 
to  sail,  without  any  of  those  qualifications.  That 
the  regulation  of  commerce  and  navigation,  in- 
cludes the  authority  of  regulating  passenger  ves- 
sels as  well  as  others,  would  appear  from  the  most 
approved  definitions  of  the  term  eammerre^    It  al- 


OP  THE  UNITED  STATES.  18S 

Ways  implies  intercommunication  and  intercourse^     1824. 
This  is  the  sense  in  which  the  constitution  uses  it ;  ^"q^^^^^ 
and  the  great  national  object  was,  to  regulate  the        t. 
terms  on  which  intercourse  between  foreigners       ^  ^"* 
and  this  country,  and  between  the  different  States 
of  the  Union,  should  be  carried  on.    If  freight  be 
the  test  of  commerce,  this  vessel  was  earning 
freight ;  for  what  is  freight,  but  the  compensation 
paid  for  the  use  of  a  ship  ?    The  compensation  for 
the  carrying  of  passengers  may  b^  insured  as 
freight.     The  whole  subject  is  regulated  by  the 
general  commercial  law ;  and  Congress  has  super- 
added special  regulations  applicable  to  vessels 
employed  in  transporting  passengers  from£urope. 
In  none  of  the  acts  regulating  the  navigation  of  the 
country,  whether  employed  in  the  foreign  or  coast- 
ing trade,  had  any  allusion  been  made  to  the  kind 
of  vehicles  employed,  further  than  the  general  de- 
scription of  ships  or  vessels,  nor  to  the  means  or 
agents  by  which  they  were  propelled. , 

In  conclusion,  the  Attorney-General  ohBcrredf 
that  his  learned  friend  (Mr.  Emmett)  had  elo- 
quently personified  the  State  of  New- York,  casting 
her  eyes  over  the  ocean,  witnessing  every  where 
this  triumph  of  her  genius,  and  exclaiming,  in  the 
language  of  ^neas, 

^  Qtue  regio  in  terris,  nostri  non  plena  laboris?" 

Sir,  it  was  not  in  the  moment  of  triumph,  nor 
•with  feelings  of  triumph,  that  ^neas  uttered  that 
-exclamation.  It  was  when,  with  bis  faithful  Acha- 
tes by  his  side,  he  was  surveying  the  works  of  art 
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with  which  the  palace  of  Carthage  was  adorned^ 
and  his  attention  had  been  caught  by  a  represen- 
tation of  the  battles  of  Troj.  There  he  saw  the 
sops  of  Atreus  and  Priam,  and  the  fierce  Achilles. 
The  whole  extent  of  his  misfortunes— -the  loss  and 
desolation  of  his  friends — ^the  fall  of  his  belo?ed 
countrjr,  rush  upon  his  recollection. 

**  Conttitity  et  tachywumi;  Quis  jam  locus,  inqnit,  Achstei 
Qtue  regio  in  term  Dottri  non  plena  laboria  ?" 

Sir,  the  passage  may,  hereafter,  have  a  closer 
application  to  the  cause  than  my  eloquent  and 
classical  friend  intended.  For,  if  the  state  of 
things  which  has  already  commenced  is  to  go  on; 
if  the  spirit  of  hostility,  which  already  exists  in 
three  of  our  States,  is  tx)  catch  by  contagion,  and 
spread  among  the  rest,  as,  from  the  progress  of  the 
human  passions,  and  the  uiiavoidable  conflict  of 
interests,  it  will  too  surely  do,  what  are  we  to 
expect  ?  Civil  wars  have  often  arisen  from  far 
inferior  causes,  and  have  desolated  some  of  the 
fairest  provinces  of  the  earth.  History  is  fiiU  of 
the  afflicting  narratives  of  such  wars,  from  causes 
far  inferior;  and  it  will  continue  to  be  her  mourn- 
ful office  to  record  them,  till  time  shall  be  no  more. 
It  is  a  momentous  decision  which  this  Court  is 
called  oh  to  make.  Here  are  three  States  almost 
on  the  eve  of  war.  It  is  the  high  province  of  this 
Court  to  inteipose  its  benign  and  mediatorial  in- 
fluence. The  framers  of  our  admirable  constitu* 
tion  would  have  deserved  the  wreath  of  imqior- 
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telity  whioli  they  have  required,  had  they  done  1834. 
nothing  telse  Abn  ta  eatabliafc  thia  guardian  tribti'-  ^"^^^^^ 
ikBlj  to  hannonim  the  jarring  elements  in  our  aya-  ▼- 
tem.  But,  air,  if  you  do  not  interpose  your  friendly  ^'*"^ 
hand,  and  extirpate  the  seeds  of  anarchy  which 
New- York  has  sown;  yo^  ioill  have  civil  war; 
The  war  of  legislation,  which  has  already  com- 
menced, will,  according  to  its  usual  course,  be- 
come a  war  of  blows.  Your  country  will  be  shaken 
with  civil  strife.  Your  republican  institutions  will 
perish  in  the  conflict.  Your  constitution  will  fall. 
The  la9t  hope  of  nations  will  be  gone.  And,  what 
will  be  the  efi^t  upon  the  rest  of  the  world? 
Look  abroad  at  the  scenes  which  are  now  passing 
on  our  globe,  and  judge  of  that  effect.  The 
frienda  of  free  government  throughout  the  earthy 
who  have  been  heretofore  animated  by  our  exam-* 
pie,  and  have  held  it  up  before  them  as  their  po^ 
lar  star/  to  guide  them  through  the  stormy  seas  of 
revolution^  will  witness  our  Mhtoith  dismay  aniX 
dttpoir.  The  arm  that  is  every  where  lifted  in 
the  cause  of  liberty,  will  drop,  unnerved,  by  the 
warrior's  side.  Despotism  will  have  its  day  of 
triumph,  and  will  accomplish  the^urposte  at  which 
it  too  certainly  aims.  It  will  cover  the  earth  with 
the  mantle  of*  mourning.  Then,  sir,  when  New- 
JYork  shall  look  upon  this  scene  of  ruin,  if  ahe 
have  the  generous  feelings  which  I  believe  her  to 
have,  it  will  not  be  with  her  heed  alofl,  in  the 
pride  of  conscious  triumph—- ^'her  rapt  soul  sitting 
in  here^es;''  no,  sir,  no:  dejected,  with  shame 
and  confumonr^rooping  under  the  weight  of  her 
Vol.  IX:  24 
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1824.     sorrow,  with  a  voice  suffocated  with  despair,  toell 
^^;^g^^  may  she  then  exclaim, 


y. 


^^^  ^  Qiiti  jam  locus, 

Qi]«  regio  in  terris  noitri  oon  plena  htboris !'' 

M/arAt.  Mr.  Chief  Justice  Marshall  delivered  the  opi-* 
nioD  of  the  Court,  and,  after  stating  the  case,  pro- 
ceeded as  follows: 

The  appellant  contends  that  this  decree  is  erro- 
neous, because  the  laws  which  purport  to  give 
the  exclusive  privilege  it  sustains,,  are  repugnant 
to  the  constitution  and  laws  of  the  United  States. 

They  are  said  to  be  repugnant — 

1st.  To  that  clause  in  the  constitution  which 
authorizes  Congress  to  regulate  commerce^ 

2d.  To  that  which  authorizes  Congress  to  pro- 
mote the  progress  of  science  and  useful  arts. 

The  State  of  New- York  maintains  the  consti- 
tutionality of  these  laws;  and  their  Legislature, 
their  Council  of  Revision,  and' their  Judges,  have 
repeatedly  concurred  in  this  opinion.  It  is  sup- 
ported by  great  names — by  names  which  have  all 
the  titles  to  consideration  that  virtue,  intelligence, 
and  office,  can  bestow.  No  tribunal  can  approach 
the  decision  of  this  question,  without  feeling  a 
just  and  real  respect  for  that  opinion  which  is 
sustained  by  such  authority;  but  it  is  the  province 
of  this- Court,  while  it  respects,  not  to  bow  to  it 
implicitly;  and  the  Judges  must  exercise,  in  the 
examination  of  the  subject,  that  understanding 
which  Providence  has  bestowed  upon  them,  with 
that  independence  which  the  people  of  the  United 
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States  expect  from  this  department  of  the  govern-     1824. 


As  preliminary  to  the  very  able  discussions  of  ▼• 
the  constitution,  which  we  have  heard  from  the  ^^ 
bar,  and  as  having  some  influence  on  its  construe-  i^JjljJ^SSiSf 
tion,  reference  has  been  made  to  the  political  si- 
tuation of  these  States,  anterior  to  its  formation. 
It  has  been  said,  that  they  were  sovereign,  were 
completely  independent,  and  were  connected  with 
each  other  only  by  a  league.  This  is  true.  But^ 
when  these  allied  sovereigns  converted  their  league 
hdto  a  government,  when  they  converted  their 
Congress  of  Ambassadors,  deputed  to  deliberate 
on  their  common  concerns,  and  to  recomipend 
measures  of  general  utility,  into  a  Legislature, 
empowered  to  enact  laws  on  the  most  interesting 
subjects,  the  whole  character  in  which  the  States 
appear,  underwent  a  change,  the  extent  of  which 
must  be  determined  by  a  fair  consideration  of  the 
instrument  by  which  that  change  was  eflected. 

This  instrument  contains  an  enumeration  of 
powers  expressly  granted  by  the  people  to  their 
government  It  has  been  said,  that  these  powers 
ought  to  be  construed  strictly.  But  why  ought 
they  to  be  so  construed?  Is  there  one  sentence  ia 
the  constitution  which  gives  countenance  to  this 
rule?  In  the  last  of  the  enumerated  powers,  that 
which  grants,  expressly,  the  means  for  cavrying  aUi 
others  into  execution,  Congress  is  authorized  **  to 
make  all  laws  which  shall  be  necessary  and  proper" 
for  the  purpose.  But  this  limitation  on  the  means 
which  may  be  used,  is  not  extended  to  the  powers 
which  are  conferred;  nor  is  there  one  sentence  in 
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1824.  the  constitution,  which  has  been  pointed  out;  by  the 
gentlemen  ot  the  bar,  or  which  we  have  been  able 
to  discern,  that  prescribes  this  rule.  We  do  not, 
therefore,  think  ourselves  Justified  in  adopting  it. 
What  do  gentlemen  mean-,  by  a  strict  construction? 
If  they  contend  only  against  that  enlarged  con* 
sttuctiou,  which  woulf^  extend  words  beyond  their 
natural  and  obvious  import,  we  might  question  the 
application  of  the  term,  but  should  not  controvert 
the  principle.  If  they  contend  for  that  narrow 
construction  which,  in  support  of  some  theory  not 
to  be  found  in  the  constitution,  would  deny  to  the 
government  th^^se  powers  which  the  words  of  the 
grant,  as  usually  understood,  import,  and  which 
are  consistent  with  the  general  views  and  objects 
of  the  instrumf^t;  for  that  narrow  construction, 
which  woulrf cripple  the  government,  and  render  it 
unequal  to  the  object  for  which  it  is  declared  te 
be  instituted,  and  to  which  the  powers  given,  as 
fairly  understood,  render  it  competent;  then  we 
cannot'  perceive  the  propriety  of  this  strict  con- 
struction, nor  adopt  it  as  the  rule  by  which  the 
constitution  is  to  be  expounded.  As  men,  whose 
intentions  require  no  concealment,  generally  em*^ 
ploy  the  words  which  most  directly  and  aptly  ex- 
prjB9s  the  ideas  they  intend  to  convey,  tie  enlight- 
ened patriots  who  fi'amed  our  constitution,  and 
^e  people  who  adopted  it,  must  be  understood  to 
have-employed  words  in  their  natural  sense,  and 
to  have  intended  what  they  have  said.  If,  from 
the  imperfection  of  human  language,  there  should 
be  serious  doubts  respecting  the  extent  of  any  gi- 
ven power,  it  is  a  well  settled  rule,  that  the  objects 
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for  which  it  was  given^  especially  when  those  ob  1824. 
jects  are  exjiressecl  in  the  instrament  itself,  should 
have  great  influence  in  the  construction.  We  know 
of  no  reason  for  excluding  this  rule  from  the  pre- 
sent case.  The  grant  does  not  convey  power  which 
might  be  beneficial  to  the  grantor,  if  retained  by 
himself,  or  which  can  enure  solely  to  the  benefit 
of  the  grantee;'  but  is  an  investment  of  power  for 
the  general  advantage,  in  the  hands  of  agents  se- 
lected for  that  purpose  ;  which  power  can  never  be 
exercised  by  the  people  themselves,  but  must  be 
placed  in  the  hands  of  agents,  or  lie  dormant.  We 
know  of  no  rule  for  construing  the  extent  of  such 
powers,  other  than  is  given  by  the  language  of  the 
instrument  which  confers  them,  taken  in  connex- 
ion, with  the  purposes  for  which'  they  were  confer- 
red. 

The  wordff  are,  ^^Congriess  shall  have  power  tii*  Mwer 
6>  regulate  commerce  with  foreign  nations,  and  ecMnmeict  n- 
among  the  several  States,  and  with  the  Indian  reguutioo  of 
tribes.'?  '^''^ 

The  subject  to  be^regulated  is  commerce ;  and 
our  constitutionbeing,  as  was  aptly  said  at  the  b&r, 
one  of  enumeration,  and  not  of  definition,  to  as- 
eertait  the  extent  of  the  power,  it  becomes  necessa- 
ry to  settle  the  meaning  of  the  word.  The  iounsel 
for  the  appidlee  would  limit  it  to  traffic^  to  buying 
and  fleUing,  or  the  interchange  of  commodities^ 
a|id  do  not  admit  that  it  comprehends  navigation., 
This  would  restrict  a  general  term^  applicable  to 
jnany  ol^ts,  to  one  of  its  significations.  Com- 
merce, undoubtedly,  is  traflic,  but  it  is  something 
more.:  it  is  intercourse.    It  describes  the  com- 
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1824.  mercial  intercourse  between  nations,  and  parts  of 
nations,  in  all  its  branches,  and  is  regulated  by 
prescribing  rules  ^r  carrying  on  that  intercourse. 
The  mind  can  scarcely  conceive  a  system  for  re- 
gulating commerce  between  nations,  which  shall 
exclude  all  laws  concemiLg  navigation,  which  shall 
be  silent  on  the  admission  of  the  vessels  of  the 
one  nation  into  the  ports  of  the  other,  and  be  con* 
fined  to  prescribing  rules  for  the  conduct  of  indi- 
viduals, in  the  actual  employment  of  buying  and 
selling,  or  of  barter. 

If  commerce  does  not  include  navigation,  the 
government  of  the  Union  has  no  direct  power 
over  that  subject,  and  can  make  no  law  prescri- 
bing what  shall  constitute  American  vessels,  or 
.  requiring  that  they  shall  be  navigated  by  Ameri- 
can seamen.  Yet  this  power  has  been  exercised 
from  the  commencement  of  the  government,  has 
been  exercised  with  the  consent  of.  all,  and  has 
been  understood  by  all  to  be  a  commercial  regula- 
tion. All  America  understands,  and  has  uniform- 
ly understck)d,  the  word  **  commerce,*'  to  compre- 
hend navigation.  It  was  so  understood^  and  must 
have  been  so  understood,  when  the  constitution 
was  framed.  The  power  over  commerce,  inolu- 
didg  navigation^  was  one  of  the  primary  objects  for 
which  the  people  of  America  adopted  their  goviarn- 
ment,  and  n^ust  have  been  contemplated  in  form- 
ing it.  The  convention  must  have  used  the  word 
ill  that  sense,  because  all  have  understood  it  in  that 
sense;  and  the  attempt  to  restrict  it  comes  too  late. 
If  the  opinion  that  '<  commerce^''  as  Abe  word 
is  used  in  the  constitution,  comprehends  naviga- 
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tion  also,  requires  any  additional  confirmation,     1824. 
that  additionid  confirmation  is^we  think,  furnish- 
ed by  the  words  of  the  instrument  itself. 

It  is  a  rule  of  construction,  acknowledged  by 
all,  that  the  exceptions  from  a  power  mark  its  ex- 
tent ;  for  it  would  be  absurd,  as  well  as  useless, 
to  except  from  a  granted  power,  that  which  was 
not  granted — that  which  the  words  of  the  grant 
cpold  not  comprehend.  If,  then,  there  are  in  the 
constitution  plain  exceptions  from  the  power  over 
navigation,  plain  inhibitions  to  the  exercise  of 
that  power  in  a  particular  way,  it  is  a  proof  that 
those  who  made  these  exceptions,  and  prescribed 
these  inhibitions,  understood  the  power  to  whicli 
they  applied  as  being  granted. 

The  9thsectkin  of  the  Ist  article  declares,  that 
**  no  preference  shall  be  given,  by  any  regulation 
of  commerce  or  revenue,  to  the  ports  of  one  State 
over  those  of  another.''  This  clause  cannot  be 
understood  as  applicable  to  those  laws  only  which 
are  passed  for  the  purposes  of  revenue,  because  it 
is  expressly  applied  to  commercial  regulations  ; 
and  the  most  obvious  preference  which  can  be  gi- 
ven to  one  port  over  another,  in  regulating  com- 
merce, relates  to  navigation.  But  the  subsequent 
part  of  the  sentence  is  still  more  explicit.  It  is, 
^.  nor  shall  vessels  bound  to  or  from  one  State,  be 
obliged  to  enter, dear,  or  pay  duties,  in  another.'* 
These  words  have  a  direct  reference  to  naviga- 
tion. 

The  universally  acknowledged  power  of  the 
government  to  impose  embargoes,  must  also  be 
considered  as  showing,  that  all  America  is  united 
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1824.  in  that  construction  which  comprehends  oipejga' 
tion  in  the  word  commerce.  Gentlemen  have 
said,  in  argument,  that  this  is  a- branch  of  the 
war-making  power,  and  that  an  embargo  is  an  ih^ 
strument  of  war,  not  a  regulation  of  trade. 

That  it  may  be,  and  often  is,  used  as  an  instru- 
ment of  war,  cannot  be  denied.  An  embargo 
may  be  imposed  for  the  purpose  of  facilitating 
the  equipment  or  manning  of  a  fleet,,  or  for  the 
purpose  of  concealing  the  progress  of  an  expedi- 
tion pFeparing  to  sail  from  a  particular  port.  In 
these,"and  in  similar  cases,  it  is  a  military  instni* 
inent,  and  partakes  of  the  nature  of  war.  But 
all  embargoes  are  not  of  this  description.  They 
are  sometimes  resorted  to  without  a  view  to  war, 
and  with  a  singlie  view  to  commerce.  In  such 
caaa^an  embargo  is  no  more' a  war  measure,  than 
a  merchantman  is  a  ship  of  w^r,  because  both 
we  vessels  which^inftvigate  Uie  ocean ^ivith  sails 
aBid  seamen. 

-r  When  Congress  itupwed  that  embargo  whieiij 
for  a  timCf  engaged  tbeiitteiitioii«of  every  man^^itt 
die  United  States,  the  avowed  object  of  the  tanir 
was,  the  protection  of  commerce,  and  the  avoiding 
of  war.  By  its  friends  and  its  iSMtnier  it^WM 
treated  as  a  commercial,  not  as  <sf  war measare. 
The  persevering  earnestness  and  zeal  with'  wMch 
it  was  opposed,  in  a  part  of  our  country'Which 
supposed  its  interests  to  be  vitally  afiected  by  the 
act,  cannot  be  forgotten.  A  want  of  acuteness 
in  discovering  objections  to  a  measure  to  which 
they  felt  the  most  deep  rooted  hostility,  will  not 
be  imputed  to  those  who  were  arrayed  in  opposi^ 
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tion  to  thi0*  Yet  they  n^er  suspected  that  navi-  1834. 
gation  was  no  branch  of  trade,  and  was,  there^ 
fore,  not  comprehended  in  thQ  power  to  regulate 
commerce.  *  They  did,  indeed,  contest  the  con^ 
stitutionality  of  the  act,  but,  on  a  principle  which 
admits  the  construction  for  which  the  appellant 
contends.  .  They  denied  that  the  particular  law 
in  question  was  made  in  pursuance  of  the  consti- 
tution^ not.because  the  power  could  not  act  directly 
on  vessels,  but  because  a  perpetual  embargo  was 
the  annihilation,  and  not  the  regulation  of  com-  . 
merce.  In  terms,  they  admitted  the  applicability 
pf  the  wotds  used  in  the  constitution  to  vessels; 
and  that^  in  a  case  which  produced  a  degree  and 
an  extent  of  excitement,  calculated  to  draw  forth 
every  principle  on  which  legitimate  resistance 
could  be  sustained.  No  example  could  mc^re 
strongly  illustrate  the  universal  undelrstandtng  of 
the  American  people  on  this  subject* 

The  word  used  in  the  constitution,  then,  com- 
prehends, and  has  been  dways  understood  to  com* 
prehend,  navigati<m  within  its  meaning;  and  a 
power  to  regulate  navigation,  '^^Ki  as  ekpressly 
grented,  as  if  that  term  had  been  added  to  the 
word  "commerce.^  ^,,r:i:t 

To  what  commerce  does  this  power  extend  Pj?'^,"^^; 
The  constitution  informs  us,  to  commerce  ^' with  ^^'L*^  .«**"* 
fiE>reign  nations,  and  among,  the  several  States^  ^1^ .  -^ 
iwoid  with  the  Indian  tribes.^'  ^  stmtM  mi 

'-^t  has,  we  believe,  been  universally  admitted,  tim».  ma^ 
that  these  words  qbmprehend  every  species  of  ITStMr^t 
OQmmercialinfercoUrae  between  the  Unite<^  States  attb«Me^ 
aed  foreign  nations.    No  sort  of  trade  can  heTu^"^^ 
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1824.  carried  on  between  this  country  and  any  other,  to 
which  this  power  does  not  extend.  It  has  been 
truly  said,  that  commerce,  as  the  word  is  used  in 
the  constitution^  m  a  unit,  every  part  of  which  is 
indicated  by  the  term. 

If  this  be  the  admitted  meaning  of  the  word, 
in  its  application  to  foreign  nations,  it  must  carry 
the  same  meaning  throughout  the  sentence,  and 
remain  a  unit,  unless  there  be  some  plain  intelli- 
gible cause  which  alters  it. 

The  subject  to  which  the  power  is  next  applied^ 
is  to  commerce  **  among  the  several  Sti^tes/'  The 
word  **  among''  means  intermingled  with.  A  thing 
which  is  among  others,  is  intermingled  with  them. 
Commerce  among  the  States,  cannot  stop  at  the 
external  boundary  line  of  each  State,  but  may  be 
introduced  into  the.  interior. 
But  It  doer     It  is  noi  intended  to  say  that  these  words  com- 

DOt  extend  to  ^ 

whieT"*^***  prehend  that  commerce,  which  is  completely  in- 
pieteijr  iotei-  temal,  which  is  carried  on  between  miui  and  man 
in  a  State,  or  between  different  parts  of  the  same 
State,  and  which  does  not  extend  to  or  affect 
other  States.  Such  a  power  would  be  inconve- 
nient, and  is  certainly  unnecessary. 

Comprehensive  as  the  word  **  among''  is,  it  may 
.  very  properly  be  restricted  to  that  commerce  which 
concerns  more  States  than  one.  The  phrase  is 
not  one  which  would  probably  have  been  selected 
to  indicate  the  completely  interior,  traffic  of  a 
State,  because  it  is  not  an  apt  phrase  for  that  pur« 
jpose ;  and  the  enumeration  of  the  particular  classes 
>of  commerce^  to  which  the  pgwer  was  to  be  ex- 
tended, would  li^t  have  been  made,  .'had  the  inten- 
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tton  been  to  extend  the  power  to  every  deserip-  1824. 
tion.  The  enumeration  presuppoees  something 
not  enumerated ;  and  that  Bomething,  if  we  re- 
gard the  language  or  the  subject  of  the  sentence, 
must  be  the  ej^clusively  internal  commerce  of  a 
State.  The  genius  and  character  of  the  whole 
government  seem  to  be,  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the  nation, 
and  to  those  internal  concerns  which  affect  the 
States  generally;  but  not  to  those  which  are  com- 
pletely within  a  particuhr  State,  which  do  not 
affect  other  States,  and  with  which  it  is  not  neces- 
sary to  interfere,  for  the  purpose  of  executing  some 
of  the  general  powers  of  the  government.  The 
completely  internal  commerce  of  a  State,  then, 
may  be  considered  as  reserved  for  the  State  itself.  ^ 

But,  in  regulating  commerce  with  foreign  na- 
tions, the  power  of  Congress  does  not  stop  at  the 
jurisdictional  lines  of  the  several  States.  It  would 
be  a  very  useless  power,  if  it  could  not  pass  those 
lines.  The  commerce  of  the  United  States  with 
foreign  nations,  is  that  of  the  whole  United  States. 
Every  district  has  a  right  to  participate  in  it.  The 
'deep  streams  which  penetrate  our  country  in  every 
direction,  pass  through  the  interior  of  almost  every 
State  in  the  Union,  and  furnish  the  means  df  exer- 
cising this  right.  If  Oongress  has  the  power  t6 
regoLate  it,  tha(  power  must  be  exercised  when^ 
ever  the  subject  exists.  If  it  exists  within  the 
States,  if  a  foreign  voyage  may  commence  or  ter^ 
minate  at  a  port  within  a  State,  then  the  power  of 
Congress  may  be  exercised  within  a  State., 

This  principle  is,  if  possible,  still  more  clear,  when 
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Th«  power  to 
regulate  oom- 
mdt9»  it  |ene- 
taly  And  '  hai 
no  limiUtioD9 
bQtmcfaasars 
pretcrlbcd  in 
the  conititu- 
AonitieU; 


applied  to  commerce  ''f  among  the  aeveral  BtateaV* 
They  either  join  each  other,  in  which  case  they.are 
separated  by  a  mathematical  line,  or  they  are  re- 
mote from  each  other,  in  which  case  other  States 
lie  between  them.  What  is  commerce  ^'am6ng'' 
them ;  and  how  is  it  to  be  conducted  ?  Can  a  tra* 
ding  expedition  between  two  adjoining  States^ 
commence  and  terminate  outside  of  each  ?  And 
if  the  trading  intercourse  be  between  two  States 
remote  from  each  other,  must  it  not  commence  in 
one,  terminate  in  th6  other,  and  probably  pass 
through  a  third?  Commerce  among  the  States 
must,  of  necessity^  be  commerce  with  the  States. 
In,  the  regulation  of  trade  with  the  Indian  tribes, 
the  action  of  the  law,  especially  when  the  consti- 
tution waspade,  was  chiefly  within  a  State.  The 
power  of  Congress/ then,  whatever  it  may  be,  must 
be  exercised  within  the  territorial  jurisdiction  of 
the  several  States.  The  sense  of  the  nation  on 
thid  subject,  is  unequivocally  manifested  by  the 
provisioi^s  made  in  the  laws  for  transporting  goods^ 
by  land,  between  Baltimore  ismd  Providence,  be- 
tween New- York  and  Philadelphia,  and  between 
Philadelphia  and  Baltimore. . 
.  We  are  now  arrived  at  the  inquiry-^What  is  this 
power  ? 

It  is  the  power  to  regulate ;  that  is>;  (o  presoribe 
the  rule  by  which  cpmmerce  is  to  be  governed. 
This  power,  like  all  others  vested  in  Congress,  is 
complete  in  itself,  inay  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations,  other 
than  are  prescribed  in  the  constitution.  These 
are.  expre^ed  in  plain  terms,  and  do  not  affect  the 
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questioiu  which  arise  in  this  case,  or  which  have  1824. 
been  discussed  at  the  bar.  If,  as  has  always  been 
un4erstood,  the  sovereignty  of  Congress,  though 
limited  to  specified  objects,  is  plenary  as  to  those 
objects,  the  power  over  commerce  with  foreign  na- 
tions, and  among  the  several  States,  is  vested  in 
Congress  as  absolutely  as  it  would.be  in  a  single 
government,  having  in  its  constitution  the  same  re- 
strictions on  the  exercise  of  the  power  as  are  found 
in  the  constituticm  of  the  United  States.  The  wis- 
dom and  the  discretion  of  Congress,  their  identity 
with  the  people,  and  the  influence  which  their  con- 
stituents possess  at  elections^  are,  in  this,  as  in 
many  other  instances,  as  that,  forezampte^  of  de- 
claring war,  the  sole  restraints  on  which  they  have 
relied,  to  secure  them  from  its  abuse.  They  are 
the  restraints  on  which  the  people  must  often  rely 
solely,  in  all  representative  governments. 

The  power  of  Congress,  th^n,  comprehends  na- 
vigation, vrithia  the  limits  of  every  State  in  the 
Union ;  so  far  as  that  navigation  may  be,  in  any 
manner,  connected  with  '^commerce  with  foreign 
nations,  or  among  the  several  States,  or  with  the 
Indian  tribes."  It  may,  of  consequenpe,  pass  the 
jurisdictional  line  of  New- York,  and  ieict  upon  the 
very  waters  to  which  the  prohibition  now  under 
consideration  applies. 

But  it  has  been  urged  with  great  earnestness, 
that,  although  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  States,  be  co-extensive  with  tlie  subject  it- 
self, and  have  no  other  limits  than  are  prescribed 
in  the  constitution,  yet  the  States  may  severally 
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1824.  exercise  the  same  power,  within  their  respective  ju- 
risdictions. In  support  of  this  argument,  it  is 
said,  that  they  possessed  it  as  an  inseparable  attri- 
bute of  sovereignty,  before  the  formation  of  the 
constitution,  And  still  retain  it,  except  so  far  as 
they  have  surrendered  it  by  that  instrument ;  that 
this  principle  results  from  the  nature  of  the  govern- 
ment, and  is  secured  by  the  tenth  amendment ; 
that  an  affirmative  grant  of  power  is  not  exclusive, 
unless  in  its  own  nature  it  be  such  that  the  conti- 
nued exercise  of  it  by  the  former  possessor  is  in- 
consistent with  the  grant,  and  that  thiis  is  not  of 
that  description. 

The  appellant,  conceding  diese  postulates,  ex- 
cept the  last,  contends,  that  full  power  to  regu- 
late t  particular  subject,  implies  the  whole  power, 
and  leaves  no  residuum ;  that  a  grant  of  the  whole 
is  incompatible  with  the  existence  of  a  right  in 
another  to  any  part  of  it. 

Both  parties  have  appealed  to  the  constitution, 

to  legislative  acts,   and  judicial  decisions;   and 

hive  drawn  arguments  from  all  these  sources,  to 

support  and  illustrate  the  propositions  they  re- 

iBpectively  maintain. 

J^\M^o^'     The  grant  of  the  power  to  lay  and  collect  taxes 

merce,  so  far  13   lifce  the  powcr  to  roffulate  commerce,  made  in 

!■  exclusively  general  terms,  and  has  never  been  understood  to 

vetted  in  Con-  ,^;  .ii  .  i«i  ■ 

g/ece,  and  uo  interfere  wtth  the  exercise  of  the  same  power  by 
be''  exerciMd  the  Statcs;  and  hence  has  been  drawn  an  argu- 
bj  a  State.     ^^^^  which  has  been  applied  to  the  question  un- 
der consideration.     But  the  two  grants  are  hot 
it  is  conceived,  similar  in  their  terms  or  their  na- 
ture.    Although  many  of  the  powers  formerly 
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exercised  by  the  StateSi  are « transferred  to  the  1824. 
govemineDt  of  the  Unioiii  yet  the  State  govern- 
ments remain^  and  constitute  a  qjio^t  io^portant 
part  of  our  system.  The  power  of  taxation  m  in- 
dispensable to  their  existence,  and  is  a  power 
which,  in  its  own  nature^  is  capable  of  residing 
in,  and  being  exercised  by,  different  authorities 
at  the  same  time.  We  are  accustomed  to  see  it 
placed,  for  different  purposes,  in  different  hands« 
Taxation  is  the  simple  operation  of  taking  small 
portions  from  a  perpetually  accumulating  mass, 
susceptible  of  almost  infinite  division ;  and  a  power 
in  one  to  take  what  is  necessary  for  certain  pur- 
poses, is  not,  in  its  nature,  incompatible  with  a 
power  in  another  to  take  what  is  necessary  for 
other  purposes.  Congress  is  authorized  to  lay 
and  collect  taxes,  ^.  to  pay  the  debts,  and  pro- 
vide for  the  common  defence  and  general  welfare 
of  the  United  States.  This  does  not  interfere 
with  the  power  of  the  States  to  tax  for  the  support 
of  their  own  governments;  nor  is  the  exercise  of 
that  power  by  the  States,  an  exercise  of  any  por- 
tion of  the  power  that  is  granted  to  the  United 
States.  In  imposing  taxes  for  State  purposes, 
they  are  not  doing  what  Congress  is  empowered 
to  do.  Congress  is  not  empowered  to  tax  for 
tliose  purposei  which  are  within  the  exclusive  pro- 
vince of  the  States.  When,  then,  each  govern- 
ment exercises  the  power  of  taxation,  neither  is 
exercising  the  power  of  the  other.  But,  when  a 
State  proceeds  to  regulate  commerce  with  foreign 
nations,  or  among  the  several  States^  it  is  exer- 
cising the  very  power  that  is  granted  to  Congress, 
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1824.    to  levy  taxfiB,  oot  from  the  <j[ue8tio|id>le  power  to 
^"gjjj^^  regulate  commerce* 

▼•  **  A  do^  of  tonnage*'  10  as  much  a  tax^  as  a 

^^*  duty  on  importa  or  exports;  and.  the  reason  which 
induced  the  prohibition  of  those  taxesi  extends  to 
this  also.  This  tax  may  be  imposed  by  a  State, 
with  the  consent  of  Congress;  and  it  may  be  ad- 
mitted, that  Congress  cannot  give  a  right  to  a 
State,  in  virtue  of  its  own  powers.  But  a  duQrof 
tonnage  being  part  of  the  power  of  imposing  taxes» 
its  prohibition  may  certainly  be  made  to  depend 
Ob  Congress,  without  afibrdmg  any  implication 
.  respecting  a  power  to  regulate  commerce.  It  is 
true,  that  duties  may  often  be,  and  in  fact  often 
ate,  imposed  on  tonnage,  with  a  view  to  the  re- 
gulation .  of  commerce ;  but  they  may  be  also  im- 
posed with  a  View  to  revenue;  audit  was,  there- 
fbre,  a  prddent  precaution,  to  prohibit  the  States 
frbm  exercising  this  power.  The  idea- that  the 
same  measure  might,  according  to  circumstan- 
ces, be  arranged  with  different  classes  of  pow- 
er, was  no  novelty  to  the  framers  of  our  con- 
stitution.. Those  illustrious  statesmen  and  pa- 
triots hdd.  been,  many  of  them,  deeply  engaged  in 
the  discussions  which  preceded  the  vrar  of  our  re- 
volution^ and  Si  of  them  were  well  read  in  those 
discussions.  The  right  to  regulate  commerce, 
even  by  the  imposition  of  duties,  was  not  contro- 
1  verted ;  but  the  right  to  impose  a  duty  for  the 
purpose  of  revenue,  produced  a  war  as  important, 
p<erhaps,  in  its  consequences  to  the  human  race, 
as  any  the  world  has  ever  vritnessed; 
These  restrictions,  then,  are  on  the  taxingpower. 
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not  on  that  to  regulate  cominerce ;  and  presuppose     1824. 
the  existence  of  that  which  they  restrain,  not  of 
that  which  they  do  not  purport  to  restrain. 

But,  the  inspection  laws  are  said  to  be  regula- 
tions of  commerce,  and  are  certainly  recoffnised  in     ^}^^\  <"- 
the  constitution,  as  being  passed  m  the  exercise  of  h«aich   uwt, 

.    •  .  -     /     ^  aiid   I«W8  for 

a  power  remaining  with  the  States.  reguuting  the 

That  inspection  laws  may  have  i^  remote  and  ^V^'^  o^"^ 
considerable  influence  on  commerce,  will  not  be  u!^'  which 
denied ;  but  that  a  power  to  regulate  commerce  is  ^S^U^Trl 
the  source  from  which  the  right  to  pass  them  is  no^widiTo  ?ba 
derived,  cannot  be  admitted.    The  object  of  in-  |^co4I?S*'* 
spection  laws,  is  to  improve,  the  quality  of  articles 
produced  by  t|ie  labour  of  a  country ;  to  fit  them 
for  exportation;  or,  it  may  be,  for  domestic  use. 
They  act  upon  the  subject  before  it  becomes  an 
article  of  foreign  commerce,  or  of  commerce  among 
the  States,  and  prepare  it  for  that  purpose.   They 
form  a  portion  of  that  immense  mass  of  legislation, 
which  embraces  every  thing  within  the  territory  of 
a  State,  not  surrendered  to  the  general  govern- 
ment :  all  which  can  be  most  advantageously  exer- 
cised by  the  States  themselves.    Inspection  laws, 
quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  State,  and  those  which  respect  turn- 
pike roads,  ferries,  d^c.,  are  component  parts  of 
this  mass. 

No  direct  general  power  over  these  objects  is 
gtanted  to  Congress ;  and,  consequently,  they  re- 
main subject  to  State  legislation.  If  the  legisla^- 
tive. power  of  the  Union  can  reach  them,  it  must 
be  for  national  purposes ;  it  must  be  where  the 
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1824.  power  is  expressly  given  for  a  special  purpose,  or 
is  clearly  incidental  to  some  power  which  is  ex** 
pressly.  given.  It  is  obvious,  that  the  government 
of  the  Union,  in  the  exercise  of.its  express  powers, 
that,  for  examplci  of  regulating  commerce  with  fo- 
reign nations  and  among  the  States^  may  i|se  titieans 
that  may  also  be  employed  by  a  State,  iii^  the  exer- 
cise of  its  acknowledged  powers;  that,  for  exam- 
ple, of  regulating  commerce  within  the  State.  If 
Congress  license  vessels  to  sail  from  one  port  to 
another,  in  the  same  State,  the  act  is  supposed  to 
be,  necessarily,  incidental  to  the  power  expressly 
granted  to  Congress,  and  implies  no  claim  of  a  di- 
rect power  to  regulate  the  purely  internal  com- 
merce of  a  State,  or  to  act  directly  on  its  system  of 
police.  SO|  if  a  State,  in  passing  laws,  on  subjects  ^ 
acknowledged  to  be  within  its  control,  and  with  a 
view  to  those  9ubjects,  shall  adopt  a  measure  of 
the  same  character  with  one  which  Congress  may 
adopt,  it  does  not  derive  its  authority  from  the  par- 
ticular p^wer  which  has  been  granted,  but  from 
some  other,  whicli  remains  with  the  State,  and  may 
be  executed  by  the  same  means.  All  elperience 
shows,  that  the  same  measures,  or  measures  scarce- 
ly distinguishable  from  each  other,  may  flow  from 
distinct  powers;  but  this  does  not  prove  that  the 
powers  themselves  are  identical.  Although  the 
means  u^ed  in  their  execution  may  sometimes  ap* 
prpach  each  other  so  nearly  as  to  be  confounded, 
there  are  other  situations  in  which  they  are  suffi* 
ciently  di^jtinct  to  establish  their  individuality. 

In  our  complex  system,  presenting  the  rare  and 
difficult  scheme  of  one  general  government,  whose 
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action  extends  over  the  whole,  but  which  poiBsess-     1824. 
es  only  certain  enumerated  powers ;  and  of  nu&e-    "^J^^^ 
rous  State  govemmentSy  which  retain  and  exercise       t. 
all  powers  not  delegated  to  the  Union,  contests  re-       ^  ^ 
epecting  power  must  arise.     Were  it  e^eh  other-" 
wise,  the  measures  taken  by  the  respective  go- 
vernments to  execute  their  ackno^edged  powers, 
would  often  be  of  the  same  description,  and  might, 
sometimes,  interfere.    This,  however,  d4&es  n6f 
prove  that  the  one  is  exercising,  or  has  a  right  to 
exercise,  the  powers  of  the  other. 

The  acts  of  Congress,  passed  in  1 796  and  1 799,"^ 
empowering  and  directing  the  officers  of  tike  gene- 
ral government  to.  conform  to,  and  assist  in  the  er- 
ecution  of  the  quarantine  and  health  laws  of  a 
State,  proceed,  it  is  said,  upon  the  i<iea  that  these 
laws  are  constitutional.  It  is  undoubtedly  true, 
diat  they  do  proceed  upon  thatideai ;  and  the  con- 
8titi|tionality  of  such  laws  has  never,  so.  far  as  we 
are  informed,  been  denied.  But  they  do  hot  im- 
ply an  acknowledgment  that  a  State  may  rightfiilly 
regulate  commi^rce  with  foreign  nations,  or  among 
the  States;  for  they  do  not  imply  that  such  laws 
are  an  exereise  of  that  po#er,  or  enacted  with  il 
view  to  it.  On  the  conti:ary,  Aey  are  treated  as 
quarantine  and  health  laws,  are  So  deiioininated  in 
die  acts  of  Congresp,  and  iBtre  considered  as  flow- 
ing from  the  acknowledged  power  of  a  State,  to 
provide  for  the  health  of  its  citizens.  But,  as  it 
was  apparent  thatiK>me  of  the  provisions  made  for 
tiiis  purpose;  and  in  virtue  of  this  power,  might 

s  2KS.jLp.545.    3D: 5.1^ p.  120. 
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1824.  interfere  with,  and  be  affected  by  the  laws  of  the 
United  States,  made  for  the  regulation  of  com- 
merce, Congress,  in  that  spirit  of  harmony  and 
conciliation,  which  ought  always  to  characterize 
the  conduct  of  governments  standing  in  the  rela- 
tion which  that  of  the  Union  and  those  of  the 
States  bear  to  eiach  other,  has  directed  its  officers 
to  aid  in  the  execution  of  these  laws ;  and  has,  in 
some  measure,  adapted  its  own  legislation  to  this 
object,  by  making  provisions  in  aid  of  those  of  the 
States.  But,  in  making  these  provisions,  the  opi- 
nion is  unequivocally  manifested,  that  Congress 
may  control  the  State  laws,  so  far  as  it  may  be  ne- 
cessary to  control  them,  for  the  regulation  of  com- 
merce. 

The  act  passed  in  1803,*  prohibiting  the  impor^ 
tatipn  of  slaves  into  any  State  which  shall  itself 
prohibit  their  importation,  implies,  it  is  said,  an 
admission  that  the  States  possessed  the  power  to 
exclude  or  admit  them ;  from  which  it  is  inferred, 
that  they  possess  the  same  power  with  respect  to 
other  articles. 

If  this  inference  were  correct;  if  this  power 
was  exercised/ not  under  any  particular  clause  in 
the  constitution,  biit  in  virtue  of  a  genera!  right 
over  the  subject  of  comnierce,  to  exist  as  long  ap 
the  consdtution  itself,  it  niigfat  now  be  exerdsed. 
Any  State  might  now  import  Ajfrican  slaves  into  its 
own  territory.  But  it  is  obvious,  that  die  power 
of  the  States  over  this  subject,  previous  to  the  year- 
1808,  ccmstitutes  an  exception  to  the  power  of 

s  8  K  5.  L.  p.  52g. 
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Congress  to  regulate  commerce,^  and  the  exceptj<m     1824> . 
18  expressed  in  such  words,  as  to  manifest  clearly  ^^Jyy(^^ 
the  intention  to  continue  the  pre-existing  right  of       ^ 
the  States  to  admit  or  exclude,  for  a  limited  period.       *^^ 
The  words  are,  '^  the  migration  or  importation  of 
such  persons  as  any  of  the  States*  now  existing, 
shaU  think  proper  f o  admit,,  shall         e  pro     ited 
by  the  Congress  prior  to  the  year  lo08.       fbe 
whole  object  of  the.  exception  isj  to  preserve  the 
power  to  those  States  which  might  be  diiposed  Uf 
exercise  it;  and  its  language  seems  to  the  Court 
toconvey  this  idea  unequivocally r    The  possessipii 
of  this  particular  power,  then,  during  the  time  li;^ 
mited  in  the  constitution,  cannot  be  admitted  to 
prove  the  possession  of  any  ot^er  similar,  power. 

It  has  been  said,  thattheact  of  August  7, 1789^ 
acknowledges  a  concurcent  power  in  the  States  to. 
regulate  the  conduct  of  pilots,  and  hence  is  infer- 
red an  admission  of  their  concurrent  right  with 
Congress  to  regulate  commerce  widi  foreign  na- 
tions, and  amongst  the  States.  But  this  infer- 
ence is  not,  we  think,  justified  l>y  thci  &ct. 

Although  Congress  cannot  enable  a  State  to  le- 
gislate, Congress  may  adopt  the  provisions  of  a 
State  on  any  subject.  When  the  government  of 
the  Union  was  brought  into  existence,  it  found  a 
system  for  the  regulation  of  its  pilots  in  full  force 
in  every  State.  The  act  which  has  been  mention- 
ed, adopts  this  system,  and  gives  it  the  same  vali- 
dity as  if  its  provisions  had  been  specially  made 
by  Congress.  But  the  act,  it  may  be  said,  is  pros- 
pective also,  and  the  adoption  of  laws  to  be  made 
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1 8^.    in  fbtore,  presupposeB  the  right  in  the  maker  to  le« 
gislate  on  the  subject. 

The  act  unquestionably  manifests  an  intention 
to  leave  this  subject  entirely  to  the  States;  until 
Congress  should  think  proper  to  interpose ;  but 
the  very  enactment  of  such  a  law  indicates  an  opi* 
nion  that  it  was  necessary ;  that  the  existing  sys-^ 
tern  would  not  be  applicable  to  the  new  state  of 
things,  unless  expressly  applied  to  it  by  Congress. 
But  this  section  is  confined  to  pilots  within  the 
''bays,  inlets,  rivers,  harbours,  and  ports  of  the 
United  States,''  which  are^  of  course,  in  whole  or 
in  part,  also  within  the  limits  of  some  particular 
state.  The  acknowledged  power  of  a  State  to  re* 
gulate  its  police,  its  domestic  trade,  and  to  govern 
its  own  citizens,  may  citable  it  to  legislate  on  this 
subject,  to  a  considerable  extent ;  and  the  adop- 
tion of  its  system  by  Congress,  and  the  application 
of  it  to  the  whole  subject  of  commerce,  does  not 
seem  to  the  Court  to  imply  a  right  in  the  States  so 
to  apply  it  of  their  own  authority.  But  the  adop* 
tion  of  the  State  system  being  temporary,  being 
only  ''until  further  legislative  provision  shall  be 
made  by  Congress,"  shows,  conclusively,  an  opi- 
nion that  Congress  could  control  the  whole  subject, 
and  might  adopt  the  system  of  the  States,  or  pro* 
vide  one  of  its  own. 

A  State,  it  is  said,  or  even  a  private  oitisray 
may  construct  light  houses.  But  gentlemen  mnst 
be  aware,  that  if  this  proves  a  power  in  a  State 
to  regulate  commerce,  it  proves  that  the  same 
power  is  in  the  citizen.  Statets,  qr  tndividoab 
who  own  lands,  may,  if  not  forbidden  by  law. 
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erect  on  those  lands  what  buildings  ihey  please;     1894. 
but  this  power  is  entirely  .distinct  from  that  of  re- 
gulating comqierce,  and  may,  we  presume,  be 
restrained,  if  exercised  90  as  to  produce  a  public 
mischief. 

These  acts  were  cited  at  the  bar  for  the  pur^ 
pose  of  showing  an  opinion  in  Congress,  that  the 
States  possess,  concurrently  with  the  Legislature 
of  the  Union,  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  States.  Upon 
reviewing  them,  we  think  they  do  not  establish 
the  proposition  they  were  intended  to  prove. 
They  show  the  opinion,  that  the  States  retain 
powers  enabling  them  to  pass  the  laws  to  which 
allusion  has  been  made,  not  that  those  laws  pro- 
ceed from  the  particular  power  which  has  been 
delegated  to  Congress. 

It  has  been  contended  by  the  counsel  for  the 
appellant,  that,  as  the  word  **  tp  regulate^  implies 
in  its  nature,  full  power  over  the  thing  to  be  regu- 
lated, it  excludes,  necessarily,,  the  action  of  all 
others  tiiat  would  perform  the  same  operation  on 
the  same  thing.  That  regulation  is  designed  for 
the  entire  result,  appljring  to  those  parts  which  re- 
mun  as  they  were,  as  well  as  to  tiiose  which  are 
altered.  It  produces  a  uniform  whole,  which  is 
as  much  disturbed  and  deranged  by  changing 
what  the  regulating  power  designs  to  leave  un- 
touched, as  that  on  which  it  has  operated. 

There  is  great  force  in  this  argument,  and  tln^ 
Court  is  Dot  satisfied  that  it  has  been  refuted. 

Since,  however,  jn  exerci«ng  the  power  of  re- 
gulating their  own  purely  internal  affairs,  whether 

Vol.  IX.  'it 
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1824.  6f  trading  or  police,. the  States  may  aometimefl 
enact  law8|  the  validity  of  ^hich  depends  on  their 
interfering  with,  and  being  contrary  to,  an  act  of 
Gongcess  passed  in  pursuance  of  the  constitution, 
N?*  'JJJ|°^the  Court  will  enter  upon  the  inquiry,  whether  the 
^R-RL.and laws  of  New- York,  as  expounded  by  the  highest 
ciuriTe  right  of  tribunal  of  that  State,  have,  in  their  application 
wau^•of^hatto  this  casc,  comc  into  collision  with  an  act  of 
M^  bJIts,  Congress,  and  deprived  a  citizen  of  a  rij^t  to 
iLrMDcomi^oD  ^^^1^  ^^^  ,g^  entitles  him.    Should  this  collision 

^^^i^j'o'^'^t^"  exist,  it  will  be  immaterial  whether  those  laws 
whiS"*  b^ni  *®^®  passed  in  virtue  of  a  concurrent  power 
llSlnw'of^SJ "  *^  regulate  commerce  with  foreign  nations  and 


^^to  Ireroe  ^"^^'^K  *^^  «everal  States,- '  or,  in  virtue  of  a  power 
and  ui^  stauto  reguIatc  their  domestic  trade  and  police.  In 
yield  to  that  one  case' and -^the  other,  the  acts  of  New«Tork 
?^ai?"^^ough  must  yield  to  the  law  of  Congress ;  and  the  deci- 
ral^ofifw'Bion  sustaining  the  privilege  they  confer,  against 

l!!dcad^''^'I- ^'  i%t^  8V^^^  W  ^  1^^  ^f  th^  Union,  must  be 

siifc*"  **^WTOiieous. 

This  opinion  has  been  frequently  expressed  in 
this  Court,  and  is  founded,  as  well  on  the  nature 
of  the  govenfment  as  on  the  words  of  the  oonstir 
tution.  In  argument,  however,  it  J^  beemoon^ 
tended,  that  if  a  law  passed  l^  a  State,  in  the 
'exercise  of  its  aduowledged  sovereignty,  cones 
into  conflict  with  a  law  pi^Bsed  by  Congre«Mi  in 
pursuance  of  the  constitution,  they  affect  die  sub- 
ject, aind  each  other,  like  equal  <fppoMng  powers. 
But  thefhimers  of  our  constitution  foresaw  this 
state  of  things,  and  provided  for  it,  by  declaryig 
the  supremacy  not  only  of  itself,  but  of  the  laws 
made  in  pursuance  of  it*    The  nuIKQr  of  any  act 
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inconiiitent  with  the  cooBtitution,  is  produced  by    1824. 
the  declaratioD,  that  the  constitution  ir  the  su-  ^"^^ 
preme  law.    The  appropriate  application  of  that       r. 
part  of  the  clause  which  confers  the  same  supre-       ^'^^ 
macy  on  laws  and  treaties,  is  to  such  acts  of  the 
StateLegisIatures  asdo  not  transcend  their  powers, 
but,  though  enacted  in  the  execution  of  acknow- 
ledged State  powers,  interfere  with,  or  are  con- 
trary to  the  laws  of  Congress,  made  in  pursuance 
of  the  constitution,  or  some  treaty  made  under 
the  authority  of  the  United  States.    In  every  such 
case,  the  act  of  Congress,  or  the  treaty,  is  su-- 
preme;  and  the  law  of  the  State,  though  enacted 
in  the  exercise  of  powera  not  controverted,  must 
yield  to  it 

In  pursuing  this  inquiry  at  the  bar,  it  has  been 
said,  that  the  constitution  does  not  confer  the  right 
of  intercourse  between  State  and  State.  That 
right  derives  its  source  from  those  laws  whose  au- 
thoriQr  is  acknowledged  by  civilized  man  through- 
out the  world.  This  is  true.  The  constitution 
found  it  an  existing  right,  and  gave  to  Congress 
the  power  to  regulate  it.  In  the  exercise  of  this 
power,  Congress  has  passed  ^'  an  act  forenroUing 
or  licrasing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  imd  fisheries,  and  for  regulating  the 
same.''  The  counsel  for  the  respondent  contend, 
that  (his  act  does  not  give  the  right  to  sail  fiiom 
port  to  port^  but  confines  itself  to  regulating  a 
pre-existing  right,  so  far  only  as  to  confer  certain 
privileges  on  enrolled  and  licensed  vessels  in  its 
exercise. 

It  will  nt  once  occur,  that,  wheh  a  Legislature 
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1824.  attaches  certain  priviteges  and  exemptions  to  the 
exercise  of  a  right  over  which  its  control  is  abso- 
lute, the  law  must  imply  a  power  to  exercise  the 
right.  The  privileges  are  gone,  if  the  right  itself 
be  annihilated.  It  would  be  contrary  to  all  reason, 
and  to  the  course  of  human  affairs,  to  say  that  a 
State  is  unable  to  strip  a  vessel  of  the  particular 
privileges  attendant  on  the  exercise  or  a  right, 
and  yet  may  annul  the  right  itself;  that  the  State 
of  New- York  cannot  prevent  an  enrolled  and  li- 
censed vessel,  proceeding  from  Elizabethtown,  in 
New-Jersd|^,  to  New- York,  from  enjoying,  in  her 
course,  and  on  her  entrance  into  port,  all  the  pri- 
vileges conferred  by  the  act  of  Congress;  but  can 
shut  her  up  in  her  own  port,  and  prohibit  altoge- 
ther her  entering  the  waters  and  ports  of  another 
State.  To  the  Court  it  seems  very  clear,  that  the 
whole  act  on  the  subject  of  the  coasting  trade, 
according  to  those  principles  which  govern  the 
construction  of  statutes,  implies,  unequivocally, 
an  authority  to  licensed  vessels  io  carrjron  the 
coasting  trade. 

k  licence  un-     fiut  WO  wiU  procoed  briefly  to  notice  those  see- 
der uieacu  of  ..,.-..    *^  ,.       ,  ,        ,. 
concren   for  Uotts  which  bear  more  directly  on  the  subject. 

cMMiH^trade,  The  first  soctiou  declares,  that  vessels  enrolled 
ri^uT^/^  by  virtue  of  a  previous  law,  and  certain  other  ves- 
onibatuade.  ^^  enrolled  as  described  in  that  act,  and  having 
aj' cense,  in  force,  as  is  by  the  act  required,  ^and 
no  others,  shall  be  deemed  ships  or  vessete  of  the 
Vnited  States,  entitled  to  the  privileges  of  ships  pr 
vessels  employed  in  the  coasting  trade.'' 

This  section  seems  to  the  Court  to  contain  a  po- 
sitive enactment^  that  die  vessels  it  describes  shall 
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be  entitled  to  the  privileges  of  shipe  or  vesfielsem-  1824. 
ployed  in  the  coasting  trade.  Thesd  privileges 
cannot  be  separated  from  the  trade,  and  cannot  be 
enjoyed,  unless  the  trade  may  be  prosecuted.  The 
grant  of  the  privilege  is  an  idle,  empty  fonui  con- 
veying nothing,  unless  it  convey  the  right  to  which 
the  privilege  is  attached^  and  in  the  exercise  of 
which  its  whole  value  consists.  To  construe  these 
words  otherwise  than  as  entitling  the  ships  or  ves- 
sels described,  to  carry  on  the  coasting  trade, 
would  be,  we  think,  to  disregard'  the  apparent  in- 
tent of  the  act. 

The  fourth  section  directs  the  proper  officer  to 
grant  to  a  vessel  qualified  to  receive  it,  '^  a  license 
for  carrying  on  the  coasting  trade ;"  and  prescribes 
its  form.  After  reciting  the  compliance  of  the  ap^ 
plicant  yfith  the  previous  requisites  of  Uie  law,  the 
operative  words  of  the  instrument  are,  ^'licmse  is 
hereby  granted  for  the  said  steam-boat,  l^ellona,  to 
be  employed  in  carrying  on  the  coasting  trade  for 
one  year  from  the  date  hereof,  and  no  longen'' 

These  are  not  the  words  of  the  officer ;  they  are 
the  words  of  the  legislature ;  and  convey  as  expli- 
citly the  authority  the  act  intended  to  give,  and 
operate  as  effisctually,  as  if  they  had  been  inserted 
in  any  other  part  of  the  act,  than  in  the  license  it- 
self.i 

The  word  ^Micense,''  means  permission,  or  au- 
thority;  and  a  license  to  do  any  particular  thing, 
is  a  permission  or  autliority  to  do  that  thing ;  and 
if  granted  by  a  person  having  power  to  grant  it, 
transfers  to  the  grantee  the  right  to  do  whatever  it 
purports  to  authorijie.     It  certainly  transfers  to 
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1824.     him  all  the  right  which  the  grantor  can  tranafer,  to 
do  what  is  within  the  terms  of  the  ticenae. 

Would  the  validity  or  effect  of  such  an  instru- 
ment be  questioned  by  the  respondent,  if  executed 
by  persons  claiming  regularly  under  the  laws  of 
New- York? 

The  license  must  be  understood  to  be  what  it 
purports  to  be,  a  legislative  authority  to  the  steam- 
boat Bellona,  ^^to  be  employed  in  carrying  on  the 
coasting  trade,  for  one  year  from  this  date." 

It  has  been  denied  that  these  words  authorize  a 
voyage  from  New- Jersey  to  New- York.  It  is  true, 
tibat  no  ports  are  specified ;  but  it  is  equally  true, 
that  the  words  used  are  perfectly  intelligible,  and 
do  confer  such  authority  as  unquestionably,  as  if 
the  ports  had  been  mentioned.  The  coasting  trade 
is  a  term  well  understood.  The  law  has  defined 
it ;  and  all  know  its  meaning  perfectly.  The  act 
describes,  with  great  minuteness,  the  various  ope- 
rations of  a  vessel  engaged  in  it ;  and  it  cannot,  we 
think,  be  doubted,  that  a  voyage  fi'om  New-Jersey 
to  New- York,  ib  one  of  those  operations. 
The  uceoM  Notwithstanding  the  decided  language  of  the 
iDtooded  to  license,  it  has  also  been  maintained,  that  it  gives 
ttoMi'diaracI  uo  right  to  trade;  and  that  its  sole  purpose  is  to 
confer  the  American  character. 

The  answer  given  to  this  argument,  that  the 
American  character  is  conferred  by  the  enrolment, 
and  not  by  the  license,  is,  we  think,  founded  too 
clearly  in  the  words  of  the  law,  to  require  the  sup- 
port of  any  additional  observations.  The  enrol- 
ment of  vessels  designed  for  the  coasting  trade, 
corresponds  precisely  vrith  the  registration  4f  ves- 
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sela  designed  for  the  foreign  trade,  and  requires     1824. 
every  circumstance  which  can  constitute  the  Ame-  ^^J^^^^ 
rican  character,    The  license  can  be  granted  only       ▼. 
to  vessels  already  enrolled,  if  they  be  of  the  bur-     ^8^^* 
then  of  twenty  tons  and  upwards ;  and  requires  no 
circumstance  essential  to  the  American  character. 
The  object  of  the  license,  then,  cannot  be  to  as- 
certain Uie  character  of  the  vessel,  but  to  do  what 
it  professes  to  do— thaV  is,  to  give  permission  to  a 
vessel  already  proved  by  her  enrolment  to  be 
American,  to  carry  on  the  coasting  trade. 

But,if  the  license  be  a  permit  to  carry  on  thecoast-  ^^Th«  j^«r 
UDff  trade,  the  respondent  denies  that  these  boats  comnerca  m- 
were  engaged  in  that  trade,  or  that  the  decree  un-  g«uoo  cam«d 
der  consideration  has  restrained  them  from  pro-  MciJii^iy^ 
secuting  it.    The  boats  of  the  appellant  were,  we  Iranii^ning"^ 
are  told,  employed  in  the  transportation  of  passen-  »*••""«•'•• 
gers ;  and  this  is  no  part  of  that  commerce  which 
Congress  may  regulate. 

If,  as  our  whole  course  of  legislation  on  this  sub- 
ject shows,  the  power  of  Congress  has  been  uni- 
versally understood  in  America,  to  comprehend 
navigation,  it  is  a  very  persuasive,  if  not  a  conclu- 
sive argument,  to  prove  that  the  construction  is 
correct ;  and,  if  it  be  correct,  no  clear  distinction  is 
perceived  between  the  power  to  regulate  vessels 
employed  in  transporting  men  for  hire,  and  pro- 
perty for  hire.  The  subject  is  transferred  to  Con- 
gress, and  no  exception  to  the  grant  can  be  ad- 
mitted, which  is  not  proved  by  the  words  or  the 
nature  of  the  thing.  A  coasting  vessel  employed 
in  the  transportation  of  passengers,  is  as  much  a 
portion  of  the  American  marine,  as  one  employed 
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)824.  in  the  transportation  of  a  cargo ;  and  no  reason  is 
perceived  why  such  vessel  should  be  withdrawn 
from  the  regulating  power  of  that  government^ 
which  has  been  thought  best  fitted  for  the  purpose 
generally.  The  provisions  of  the  law  respecting 
nativb  seamen^  and  respecting  ovniership,  are  as  ap- 
plicable to  vessels  carrying  men,  as  to  vessels  car- 
rying manufactures ;  and  no  reason  is  perceived 
why  the  power  over  the  subject  should  not  be  pla- 
ced in  the  same  hands.  The  argument  urged  at 
the  bar,  rests  on  the  foundation,  that  the  power  of 
Congress  does  not  extend  to  ^navigation,  as  a 
branch  of  commerce,  and  can. only  be  applied  to 
that  subject  incidentally  and  occasionally.  But  if 
that  foundation  be  removed,  we  must  show  some, 
plain,  intelligible  distinction,  supported  by  the  con- 
stitution, or  by  reason,  for  discriminating  betweien 
the  power  of  Congress  over  vessels  employed  in 
iiayigiating  the  same  seas.  We  can  perceive  no 
such  ijistinctioh. 

If  we  refer  to  the  constitution,  the  inference  to 
be  drawn  from  it  is  rather  against  the  distinction. 
The  section  which  restrains  Congress  from  pro- 
hibiting the  migration  or  importation -of  such  per- 
sons as  any  of  the  States  may  think  proper  to  ad-* 
mit,  until  the  year  1808,  has  always  been  consi- 
dered as  an  exception  from  the  power  to  regulate 
commerce,  and  certainly  seems  to  class  migration 
with  importation.  Migration  applies  as  appro- 
priately to  voluntary,  as  importation  does  to  invo- 
luntary, arrivals ;  and,  so  far  as  an  exception  from 
apowerpfoves  its  existence,  this  section  proves 
that  the  power  to  regulate  commerce  applies  equal- 
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\y  to  the  regulation  of  yessels  employed  in  trans-     1824. 
porting  men^  who  pass  from  place  to  place  volun- 
tarily, and  to  those  who  pass  involuntarily. 

If  the  power  reside  in  Congress,  as  a  portion 
of  the  general  grant  to  regulate  commerce,  then 
acts  applying  that  power  to  vessels  generally, 
must  be  construed  as  comprehending  all  vessels. 
If  none  appear  to  be  excluded  by  the  language  of 
the  act,  none  can  be  excluded  by  construction. 
Vessels  have  always  been  employed  to  a  greater 
or  less  extent  in  the  transportation  of  passengers, 
and  have  never  been  supposed  to  be,  on  that  ac- 
count, withdrawn  from  the  control  or  protection 
of  Congress.  Packets  which  ply  along  the  coast, 
as  well  as  those  which  make  voyages  between 
Europe  and  America,  consider  the  transportation 
of  passengers  as  an  important  part  of  Uieir  busi- 
ness. Yet  it  has  never  been  suspected  that  the 
general  laws  of  navigation  did  not  apply  to  them. 

The  duty  act,  sections  23  and  46,  contains  pro- 
visions respecting  passengers,  and  shows,  that 
vessels  which  transport  them,  have  the  same  rights, 
and  must  perform  the  same  duties,  with  other 
vessels.  They  are  governed  by  the  general  laws 
of  navigation. 

In  the  progress  of  things,  this  seems  to  have 
grown  into  a  particular  employment,  and  to  have 
attracted  the  particular  attention  of  government. 
Congress  was  no  longer  satisfied  with  compre- 
hending vessels  engaged  specially  in  this  business, 
within  those  provisions  which  were  intended  for 
vessels  generally;  and,  on  the  2d  of  March,  1819, 
{massed  ^^an  act  regulating  passenger  ships  and 
"  Vol.  IX.  28 
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1824.  ves&els.^  This  wise  and  humane  law  provides 
for  the  safety  and  comfort  of  passengers,  and  for 
the  communication  of  every  thing  concemiing 
them  which  may  interest  the  government,  to  the 
Department  of  Stiate,  but  makes  no  provision  con* 
<ieming  the  entry  of  the  vessel,  or  her  Conduct  in 
the  waters  of  the  United  States.  This,  we  think, 
shows  conclusively  the  senefe  of  Congress,  (if, 
indeed,  any  evidence  to  that  point  could  be  re-. 
4iuired,)  that  the  pre-existing  x^igulations  compre- 
hended passenger  ships  among  others;  and,  in 
prescribing  the  same  duties,  the  Legislature  must 
have  considered  them  as  possessing  the  same 
nghts. 

If^  theft,  it  were  even  true,  that  the  Bellona  and 
the  (Stoudihger  were  employed  exclusively  in  the 
opriveyance  of  passengers  between  New-York  and 
New-Jersey,  it  wovid  not  follow  that  this  occupa^ 
<lbn  did  hot  constitute  a  part  of  the  coasting  trade 
of  the  United  S(atM,  and  was  not  protected  by 
the  license  annexed  to  the  answer.  But  we  can- 
not perceive  how  the  occupation  of  the«e  vessels 
can  bedrawn  into  question,  in  the  case  before  the 
Court.  The  laws  of  New-York,  which  grant  the 
exclusive  privilege  set  up  by  the  respondent,  take 
nonotice  of  the  employment  of  vesseli^  and  re- 
late only  to  the  principle  by  which  they  are  pro- 
(telled.  Those  lawi9  do  not  inquire  whether  ves- 
sels are  engaged  in  transporting  men  or  merchan- 
dise, but  whether  they  are  moved  by  steam  or 
wind.  If  by  the  former,  the  waters  of  New- 
York  are  closed  against  them,  though  their  car- 
goes be  dutiable  goods,  which  the  laws  of  the 
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United  States  perniit  them  to  enter  and  deliver  in  IB2A. 
New-Tprk.  If  by  the  latter,  those  waters  are 
free  to  them,  though  they  should  carry  passengers 
only.  In  conformity  with  the  law,  is  the  bill  of 
the  plaintiff  in  the  State  Court.  The  bill  does 
not  complain  that  the  Bellona  and  the  Stoudinger 
carry  passengers,  but  that  they  are  moved  by 
steam.  This  is  the  injury  pf  which  he  complains, 
and  is  the  sole  injury  against  the  continuance  of 
which  he  asks  relief.  .The  bill  does  not  even 
allege,  specially,  that  those  vessels  were  employed 
in  the  transportation  of  passengers,  but  says,  ge-^ 
nerally,  that  they  were  employed  ^^  in  the  trans- 
portation of  passengers,  or  otherwise.''  The 
answer  avers,  only,  that  they  were  employed  in 
(he  coasting  trade,  and  insists  on  the  right  to  carry 
on  any  trade  authorized  by  the  license.  No  tes- 
timony is  taken,  and  the  writ  of  injunction  and 
decree  restrain  these  licensed  vessels,  not  from  car- 
rying passengers,  but  from  being  moved  through 
the  waters  of  iNew-Yo^fc  by  steam,  for  any  pur- 
pose whatever. 

The  questions,  then,  whether  the  conveyance  of 
passengers  be  a  part  of  the  coasting  trade,  and 
whether  a  vessel  can  be  protected  in  that  occupa- 
tion by  a  coasting  license,  are  not,  and  cannot  be, 
raised  in  this  case.    The  real  and  sole  question    t,^  p^^er 
seems  to  be,  whether  a  steam  machine,  in  actual  com^rci''^l? 
use,  deprives  a  vessel  of  the  privileges  conferred  ^JJ^'p^pJJJ 
by  a  license.  Jy  ttawn  or 

In  considering  this  question,  the  first  idea  which  *^^^  ^^ 
presents  itselfr  is,  that  the  laws  of  Congress  forlnMniaMntaii. 
ijie  regulatuHi  s>f  coounerce,  do  not  look  to  the  ^$7 
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1^4.  principle  by  which  vessels  aire  moved/  That  sub^ 
ject  is  left  entirely  to  individual  discretion;  and, 
in  that  vast. and  complex  system  of  legislative 
enactment  concerning  it,  which  embraces  every 
thing  that  the  Legislature  thought  it  necessary  to 
notice,  there  is  not,  we  believe,  one  word  respect- 
ing the  peculiar  principle  by  which  vessels  are 
propelled  through  the  water,  ezciept  what  may  be 
found  in  a  single  6ct,  granting  a  particular  privi- 
lege to  steam  boats.-  With  this  exception,  every 
act,  either  prescribing  duties,  or^  granting  privi- 
leges, applies  to  every  vessel,  whether  navigated 
by  the  instrumentality  of  wind  or  fire,  of  sails  or 
machinery.  The  whole  weight  of  proof,  then,  is 
thrown,  upon  him  who  would  introduce  a  distinc- 
tion to  which  the  words  of  the  law  give  no  couut 
tenance. 

If  a  real  difierence  could  be  admitted  to  exist 
between  vessels  carrying  passengers  and  others,  it 
has  already  been  observed,  that  there  is  no  fact 
in  this  case  which  can  bring  up  that  question. 
And,  if  the  occupation  of  steam  boats  be,  a  mat- 
ter of  such  general  notoriety,  that  the  Court  may 
be  presumed  to  know  it,,  although  not  specially 
informed  by  the  record,  then  we  deny  that  the 
transportation  of  passengers  is  their  exclusive  oc- 
cupation. It  is  a  matter  of  general  history,  that, 
in  our  western  waters,  their  principal  emplojrment 
is  the  transportation  of  merchandise ;  and  all  know, 
that  in  the  waters  of  the  Atlantic  they  are  fre- 
quently sd  employed. 

But  all  inquiry  into  this  Subject  seems  to  the 
Court  to  be  put  completely  at  rest,  by  the  act-  al- 
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ready  mentioDed,  eDtitled,  ''.An  act  for  theeDrol-     1824 
ling  and  licenaing  of  steam  boats/* 

This  act  authorizes  a  steam  boat  employed,  or 
intended  to  be  employed/  only  in  a  river  or  bay 
of  the  United  States,  owned  wholly  or  in  part  by 
an  alien,  resident  within  the  United  States^  to  be 
enrolled  and  licensed  as  if  the  same  belonged  to 
a  citizen  of  the  United  States. 

This  act  demonstrates  the  opinion  of  Congress, 
that  steam  boats  may  be  enrolled  and  licensed,  in 
common  with  vessels  using  sails.  They  are,  of 
course,  entitled  to  the  same  privileges,  and  can 
no  more  be  restrained  from  iiavigating  waters,  and 
entering  ports  which  are  free  to  such  vessels, 
than  if  they  were  wafted  on  their  voyage  by  the 
winds,  instead  of  being  propelled  by  the  agency 
of  fire.  The  one  element  may  be  as  legitimately 
used  as  the  other,  for  every  commercial  purpose 
authorized  by  the  laws  of  the  Union;  and  the  act 
of  a  State  inhibiting  the  use  of  either  to  any  ves- 
sel having  a  license  under  the  act  of  Congress, 
comes,  we  think,  in  direct  collision  with  that  act. 

As  this  decides  the  cause,  it  is  unnecessary  to 
en^er  in  an  examination  of  that  part  of  the  consti- 
tution which  empowers  Congress  to  promote  tlio 
progress  oif  science  and  the  useful  arts. 
'  The  Court  is  aware  that,  in  stating  the  train  of 
reasoning  by  which  we  have  been  conducted  to 
this  result,  much  time  has  been  consumed  inthe 
attempt  to  demonstrate  propositions  which  may 
have  been  thought  axioms.  It  is  felt  that  the 
tediousness  inseparable  from  the  endeavour  to 
prove  that  which  is  already  clear,  is  imputable  to 
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1804.  a  considerable  part  of  this  opinion.  But  it  was 
unavoidable.  The  conclusion  to  which  we  have 
come,  depends  on  a  ct^ain  of  principles  which  it 
was  necessary  to  preserve  unbroken;,  and,  al- 
though some  of  them  were  thought  nearly  self- 
evident,  the  magnitude  of  the  question,  the  weight 
of  character  belonging  to  those  from  whose  judg- 
ment we  dissent,  and  the  argument  at  the  bar, 
demanded  that  we  should  assume  nothing* 

Powerful  and  ingenious  minds,  taking,  as  pos- 
tulates, that  the  powers  expressly  granted  to  the 
government  of  the  Union,  are  to  be  contracted 
by  construction,  into  the  narrowest  possible  com- 
pass, and  that  the  original  powers  of  the  States 
are  retained,  if  any  possible  construction  will  re« 
tain  them,  may,  by  a  course  of  well  digested,  btit 
refined  and  metaphysical  reasoning,  founded  on 
these  premises,  explain  away  the  constitution  of 
our  country,  and  leave  it,  a  magnificent  structure, 
indeed,  to  look  at,  but  totally  unfit  for  use.  They 
my  so  entangle  and  perplex  the  understanding, 
as  to  obscure  principles,  which  were  before  thought 
quite  plain,  and  induce  doubts  where,  if  the  mind 
were  to  pursue  its  own  course,  none  would  be  perr 
ceived.  In  such  a  case,  it  is  peculiarly  necessary 
to  recur  to  safe  and  fundamental  principles  to 
sustain  those  principles,  and,  when  sustained,  to 
make  them  the  tests  of  the  arguments  to  be  ex- 
amined. 

Mr.  Justice  Johnson.  The  judgment  entered 
by  tibe  Court  in  this  cause,  has  my  entire  approbar 
tion :  but  having  adopted  my  conclusions  on  views 


OF  THE  traTED  STATES.  22^ 

of  the  sabject  materially  different  from  those  of    1824. 
my  brethren^  I  feel  it  incumbent  on  me  to  eiMbit  ^^^Tf"^^ 
thoee  TiewB.    I  have,  alfiM>,  another  inducement :        ▼. 
in  questione  of  great  importance  an;l  great  delica-     ^s^^ 
cy,  I  feel  my  duty  to  the  public  best  -  di8charged» 
by  an  effort  to  maintain  my  opinions  in  my  own 
way. 

In  attempts  to  construe  the  constitution,  t  have 
never  found  much  benefit  resulting  from  the  inqui- 
ry, whether  the  whole,  o^  ^^7  P^^  ^^^'»  is  to  be 
construed  strictiy,  or  literally.  The  simple,  clas- 
sical, precise,  yetcomprehensive  language,  in  which 
it  is  couched,  leaves^  at  most,  but  rery  litde  lati- 
tude for  construction ;  and  when  its  intent  and 
meaning  is  discovered,  nothing  remains  but  to  ex- 
ecute the  will  of  those  who  made  it,  in  the  best 
manner  to  effect  the  purposes  intended.  The 
great  and  paramount  purpose,  was  to  unite  this 
mass  of  wealth  and  power,  for  the  protection  of 
the  humblest  individual ;  his  rights,  civil  and  poli- 
tical, his  interests  and  prosperity,  are  the  sole  end; 
the  rest  are  nothing  but  the  means  But  the  prin- 
cipal of  those  means,  one  so  essential  as  to  ap- 
proach nearer  the  charieu^teristics  of  an  end,  was  the 
independence  and  harmony  of  the  States,  that 
they  may  the  better  subserve  the  purposes  of  che- 
rishing and  protecting  the  respective  families  of 
this  great  republic. 

The  strong  S3rmpathies,  rather  than  the  feeble 
government)  which  bound  the  States  together  du- 
iring  a  common  war,  dissolved  on  tiie  retum^of 
peeice ;  and  the  very  princifjles  which  gave  rise  to 
the  war  of  the  revolution,  began  to  threaten  the 


jlj24  CASES  IN  THE  SUPREME  COURT 

1824.  confederacy  with  anarchy  and  ruin.  The  States 
had  reaisted  a  tax  impoeed  by  the  parent  State, 
and  now  reluctantly  submitted  to,  or  altogether  re- 
jected, the  moderate  demands- of  the  confederation. 
Every  one  recollects  the  painful  and  threatening 
discussions,  which  arose  on  the  subject  of  the  five 
per  cent.  duty.  Some  States  rejected  it  altoge- 
ther ;  others  insisted  on  collecting  it  themselves ; 
scarcely  any  acquiesced  without  reservations,  which 
deprived  it  altogether  of  the  character  of  a  nation- 
al measure ;  and  at  length,  some  repealed  the  laws 
by  which  they  had  signified  their  acquiescence. 

For  a  century  the  States  had  submitted,  with 
momHirs,  to  the  commercial  restrictions  imposed 
by  the  parent  State ;  and  now,  finding  themselves 
in  the  unlimited  possession  of  those  powers 
over  their  own  commerce,  which  they  ha^  so  long 
been  deprived  of,  and  so  earnestly  coveted,  that 
selfish  principle  which,  well  controlled,  is  so  Salu- 
tary, and  which,  unrestricted,  is  so  unjust  and  ty- 
rannical, guided  by  inexperience  and  jealousy,  be* 
gan  to  show  itself  in  iniquitous  laws  and  impolitic 
measures,  from  which  grew  up  a  conflict  of  com- 
mercial regulations,  destructive  to  the  harmony  of 
the  States,  and  fatal  to  their  commercial  interests 
abroad. 

This  wail  the  immediate  cause,  that  led  to  the 
forming  of  a  convention. 

Aseariy  as  1778,  the  subject  had  been  presMd 
upon  the  attention  of  Congress,  by.  a  memorial 
firom  the  State  of  New-Jersey ;  lOid  in  1781,  we 
find  a  resolution  presented  to  that  body,  ^byone  of 


OF  THE  UNITED  STATES.  225 

the  moet  etiligfateiied  men  of  his  day/  affinning,  1834. 
that  '/it  is  indispensably  necessary,  that  the  United  ^"qJ^^^ 
States,  in  Congress  assembled,  should  bevested  ▼. 
with  a  right  olr  superintending  the  commercial  re-  ^^^' 
.  gttlations  of  every'State,  that  hone  may  take  place 
that  shall  be  partial  or  contrary  to  the  common 
interests.''  The  resolution  of  Virginia,^  appoint- 
ing her  commissioners,  to  meet  commissioners  from 
other  States,  expresses  their. purpose  to  be,  ''to 
take  into  consideration  the  trade  of  the  United 
States,,  to  consider  how  far  an  uniform  system  in 
their  commercial  regulations,  may  be  necessary  to 
their  common  interests  and  their  permanent  har- 
Mmj.^  And  Mr.  Madison's  resolution,  which  led 
to  that  measure,  is  introduced  by  a  preamble  en- 
tirely explicit  to  this  point :  "  Whereas,  the  rela- 
tive situation  of  the  United  States  has  been  found, 
on  trial,  to  require  uniformity  in  their  commercial 
regulations,  as  the^only  effectual  policy  for  obtain- 
ing, in  tibe  ports  of  foreign  nations,  a  stipulation 
of  privileges  reciprocal  to  those  enjoyed  by  the 
subjects  of  such  nations  in  the  ports  of  the  United 
States,  for  preventing  animosities,  which  cannot 
fail  to  arise  among  the  several  States,  from  the  in- 
terference of  partial  and  separate  regulations,"  &c. 
"  therefore,  resolved,"  Sco. 

The  history  of  the  times  will,  therefore,  sustain 
the  opinion,  that  the  grant  of  power  over  com- 
merce, if  intended  to  be  commensurate  with  the 
evils  existing,  and  the  purpose  of  remedying  those 

0  Dr.  WUker^fo(m. 

b  Jamuary  21, 1786. 

Y0I1.IX.  29 
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1824.  evils,  could  be  only  commensurate  with  the  power 
of  the  States  over  the  subject.  And  this  opinion 
is  supported  by  a  very  remarkable  evidence  of  the 
general  understanding  of  the  whole  American  peo- 
ple, when  the  grant  was  made. 

There  was  not  a  State  in  the  Union,  in  which 
there  did  not,  at  that  time,  exist  a  variety  of  com- 
mercial regulations ;  concerning  which  it  is  too 
much  to  suppose,  that  the  whole  ground  covered 
by  those  regulations  was  immediately  assumed  by 
actual  legislation,  under  the  authority  of  the  Union. 
But  where  was  the  existing  statute  on  this  subject, 
that  a  State  attempted  to  execute?  or  by  what 
State  was  it  ever  thQdght  necessary  to  repeal  those 
statutes?  By  common  consent,  those  laws  drop^ 
ped  lifeless  from  their  statute  books,  for  want  of  the 
sustaining  power,  that  had  been  relinquished  to 
Congress. 

And  the  plain  and  direct  import  of  the  words  of 
the  grant,  is  consistent  with  tliis  general  under- 
standing. 

The  words  of  the  constitution  are,  '^  Congress 
shall  have  power  to  regulate  commerce  with  fo- 
reign nations,  and  among  the  several  States,  and 
with  the  Indian  tribes.'' 

It  is  not  material,  in  my  view  of  the  subject,  to 
inquire  whether  the  article  a  or  the  should  be  pre- 
fixed to  the  word  ''power.".  Either,  or  neither, 
wiU  produce  the  same  result :  if  either,  it  is  clear 
that  tHe  article  the  would  be  the  proper  one,  since 
the  next  preceding  grant  df  power  is  certainly  ex-^ 
cluGfive,  to  wit:  ''  to  borrow  money  on  the  credit 
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of  the  United  States/'    But  mere  verbal  criticism    1824. 
I  reject. 

My  opinion  is  founded  on  the  application  iof  the 
words  of  the  grant  to  the  subject  of  it. 

The  ''power  to  regulate  commerce/'  here  meant 
to  be  granted,  was  that  power  to  regulate  com- 
merce which  previously  existed  in  the  States.  But 
what  was  that  power  ?  The  States  were,  unques- 
tionably, supreme ;  and  each  possessed  that  power 
over  commerce,  which  is  acknowledged  to  reside 
in  every  sovereign  State.  The  definition  and  li- 
mits of  that  power  are  to  be  sought  among  the 
features  of  international  law;  and,  as  it  was  not 
only  admitted,  but  insisted,  on  by  both  parties,  in 
argument,  that, ''  unaffected  by  a  9tate  ofviar,  hy 
treaties,  or  by  municipal  regnlatiam,  all  com- 
merce among  independent  Staterwae  legitimate,^* 
there  is  no  necessity  to  appeal  to  the  oracles  of 
the^  commfin^^for  the  correctness  of  that  doc- 
trine. The  law  of  nations,  regarding  man  as  a 
social  animal,  pronounces  all  commerce  legitimate 
in  a  state  of  peace,  until  prohibited  by  positive 
law.  The  power  of  a  sovereign  state  over  com- 
merce, therefore,  amounts  to  nothing  more  than  a 
power  to  limit  and  restrain  it  at  pleasure.  And 
since  Uie  power  to  prescribe  the  limits  to  its  free- 
dom, necessarily  implies  the  power  to  determine 
what  shall  remain  unrestrained,  it  follows,  that  the 
power  must  be  exclusive;  it  can  reside  but  in  one 
potentate ;  and  hence,  the  grant  of  this  power  car- 
ries with  it  the  whole  subject,  leaving  nothing  for 
the  State  to  act  upon. 

And  such  has  been  the  practical  constructidn  of 
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1824.  the  act  Were  every  law  on  tibe  subject  of  com- 
merce repealed  to-morrow,  all  commerce  would 
be  lawful;  and,  in  practice,  merchants  never  in- 
quire what  is  permitted,  but  what  is  forbidden 
commerce.  Of  all  the  endless  variety  of  branches 
of  foreign  commerce,  now  carried  on  to  every 
quarter  of  the  world,  I  know  of  no  one  that  is 
permitted  by  act  of  Congress,  any  otherwise  than 
by  not  being  forbidden.  Nq  statute  of  the  United 
States,  that  I  know  of,  was  ever  passed  to  permit 
a  commerce,  unless  in  consequence  of  its  having 
been  prohibited  by  some  previous  statute. 

I  speak  not  here  of  the  treaty  making  power, 
for  that  is  not  exercised  under  the  grant  now  under 
sonsideration.  I  confine  my  observation  to  law$ 
properly  so  called.  And  even  where  freedom  of 
commercial  intercourse  is  made  a  subject  of  stipu- 
lation in  a  treaty,  it  is  generally  with  a  view  to 
the  removal  of  some  previous  restriction;  or  the 
introduction  of  some  new  privilege,  most  fre- 
quently, is  identified  with  die  return  to  a  state  of 
peace.  But  another  view  of  the  subject  leads 
directly  to  the  same  conclusion.  Power  to  regu- 
hite  foreign  commerce^  is  given  in  the  same  words, 
and  in  die  same  breath,  as  it  were,  with  that  over 
the  commerce  of  the  States  and  with  the  Indian 
tribes.  But  the  power  to  regulate  foreign  com- 
merce is  necessarily  exclusive^  The  States  are 
unknovm ' to  fcHreign  nations;  their  sovereignty 
exists  only  with  relation  to  each  other  and  the 
general  government  Whatever  regulations  fo- 
reign commerce  should  be  subjected  to  in  the  ports 
of  the  Union,  the  general  government  would  be 
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held  fesponsible  for  them ;  and  all  other  regula-     1824. 
tiona,  but  those  which  Congress  had  imposed,  ^"^bbras^ 
would  be  regarded  by  foreign  nations  as  trespasses       t. 
and  violations  of  national  faith  and  comity.  ^  ^' 

But  the  language  which  grants  the  power  as  to 
one  description  of  commerce,  grants  it  as  to  all; 
and,  in  fact,  if  ever  the  exercise  of  a  right»  or 
acquiescence  in  a  construction,  could  be  inferred 
from  contemporaneous  and  continued  assent,  it  is 
that  of  the  exclusive  effect  of  this  grant. 

A  right  over  the  subject  has  never  been  pre- 
tended to  in  any  instance,  except  as  incidental  to 
the  exercise  of  some  other  unquestionable  power. 

The  present  is  an  instance  of  the  assertion  of 
that  kind,  as  incidental  to  a  municipal  power; 
that  of  superintending  the  internal  concerns  of  a 
State,  and .  particularly  of  extending  protection 
and  patronage,  in  the  shape  of  a  monopoly,  to 
genius  and  enterprise. 

The  grant  to  Livingston  and  Fulton,  interferes 
with  the  freedom  of  intercourse  among  the  States ; 
and  on  this  principle  its  constitutionality  is  con- 
tested. 

When  speaking  of  the  power  of  Congress  over 
navigation,  I  do  not  t*egard  it  as  a  power  inciden- 
tal lo  that  of.  regulating  commerce ;  I  consider  it 
as  the  thing  itself;  inseparable  from  it  as  vital 
motion  is  from  vital  existence. 

Commerce,  in  its  simplest  signification,  means 
an  exchange  of  goods;  but  in  the  advancement 
of  society,  labour,  transportation,  intelligence, 
ctaBf  and  various  mediums' of  exchange,  become 
conunodities,  and  enter  into  commerce;  the  sub- 
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1824.  ject,  the  vehicle,  the  agent,  and  their  various  ope- 
rations,  become  the  objects  of  commercial  regu- 
lation. Ship  building,  the  carrying  trade,  and 
propagation  of  seamen,  are  such  vital  agents  of 
commercial  prosperity,  that  the  nation  which  could 
not  legislate  over  these  subjects,  would  not  pos- 
sess power  to  regulate  commerce. 

That  such  was  the  understanding  of  the  framers^ 
of  the  constitution,  is  conspicuous  from  provisions 
contained  in  that  instrument. 

The  first  clause  of  the  9th  section,  not  only 
considers  the  right  of  controlling  personal  ingress 
or  migration,  as  implied  in  the  powers  previously 
vested  in  Congress  over  commerce,  but  acknow- 
ledges it  as  a  legitimate  subject  of  revenue.  And, 
although  the  leading  object  of  this  section  un- 
doubtedly was  the  importation  of  slaves,  yet  the 
words  are  obviously  calculated  to  comprise  per- 
sons of  all  descriptions,  and  to  recognise  in  Con-* 
gross  a  power  to  prohibit,  where  the  States  per- 
mit, although  they  cannot  permit  when  the  States 
prohibit.  The  treaty  making  power  undoubtedly 
goes  further.  So  the  fifth  clause  of  the  same  sec- 
tion fiirnishes  an  exposition  of  the  sense  of  the 
Convention  as  to  the  power  of  Congress  over 
navigation  :  ^^  nor  shall  vessels  bound  to  or  from 
one  State,  be  obliged  to  enter,  clear,  or  pay  duties 
in  another." 

But,  it  is  almost  labouring  to  prove  a  self-evi- 
dent proposition,  since  the  sense  of  mankind,  the 
practice  of  the  world,  the  oontemporaneous  as- 
sumption, and  continued  exercise  of  the  power, 
and  universal  acquiescencie,  have  so  clearly  esta- 
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blished  the  right  of  Congress  over  navigatioD,  and     1824. 
the  transportation  of  both,  men  and  their  goods,  as 
not  only  incidental  to,  but  actually  of  the  essence 
of,  the  power  to  regulate  commerce.    As  to  the 
transportation  of  passengers,  and  passengers  in  a 
steam  boat,  I  consider  it  as  having  been  solemnly 
recognised  by  the  State  pf  New-Toi'k,  au  a  subject 
both  of  commercial  regulation  and  of  revenue. 
She  has  imposed  a  transit  duty  upon  steam  boat 
passengers  arriving  at  Albany,  and  unless  this  be 
done  in  the  exercise  of  her  control  over  personal 
intercourse,  as  incident  to  internal  commerce,  I 
know  not  on  what  principle  the  individual .  has 
been  subjected  to  this  tax.     The  subsequent  im- 
position upon  the  steam  boat  itself,  appears  tp  be 
but  a  commutation,  and  operates  as  an  indirect 
instead  of  a.  direct  tax  upon  the  same  subject. 
The  passenger  pays  it  at  last. 

It  is  impossible,  with  the  views  which  I  enter- 
tain of  the  principle  on  which  the  commercial  pri- 
vileges.of  the  people  of  the  United  States,  among 
themselves,  rests,  to  concur  in  the  view  which 
this  Court  takes  of  the  effect  of  the  coasting  li- 
cense, in  this  cause.  I  do  not  regard  it  as  the 
foundation  of  the  right  set  up  in  behalf  of  the 
appellant.  If  there  was  any  one  object  riding' 
over  every  other  in  the  adoption  of  the  constitu- 
tion, it  was  to  keep  the  commercial  intercourse 
among  the  States  free  from  al^  invidious  and 
partial  restraints.  -And  I  cannot  overcome  the 
conviction,  that  if  the  licensing  act  was  repealed 
to-morrow,  the  rights  of  the  appellant  to  a  rever- 
sal of  the  decision  complained  of,  would  be  as 
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1824.  strong  mi  it  is  ander  this  license.  One  half  the 
doubts  in  life  arise  from  th6  defects  of  language^ 
and  if  this  instrument  had  been  called  an  exemp' 
<»<m  instead  of  a  license,  it  would  have  given  a 
better  idea  of  its  character.  Licensing  actSi  in 
fact,  in  legislation,  are  universally  restraining 
acts ;  as,  for  example,  acts  licensing  gaming  houses, 
retailers  of  sptritous  liquors,  &c.  The  act»  in  this 
instance,  is  distinctly  of  that  character,  and  forms 
part  of  an  extensive  system,  the  object  of  which 
is  to  encourage  American  shipping,  and  place 
them  on  an  equal  footing  with  the  shipping  of  other 
nations.  Almost  every  commercial  nation  reserves 
to  its  own  subjects  a  monopoly  of  its  coasting 
trade;  and  a  cbuntervailing  privilege  in  favour  of 
American  shipping  is  contemplated,  in  the  whcde 
legislation  of  the  United  States  on  this  subject. 
It  is  not  to  give  the  vessel  an  American  character, 
that  the  license  is  granted  ;  that  effect  has  been 
correctly  attributed  to  the  act  of  her  enrolment. 
But  it  is  to  confer  on  her  American  privileges, 
as  contradistinguished  from  foreign;  and  to  pre- 
serve the  government  from  fraud  by  foreigners,  in 
surreptitiously  intruding  themselves  into  the  Ame- 
rican commercial  marine,  as  well  as  frauds  upon 
the  revenue  in  the  trade  coastwise,  that  this  whole 
system  is  projected.  Many  duties  and  formalities 
are  necessarily  imposed  upon  the  American  foreign 
commerce,  which  would  be  burdensome  in  the  ac- 
tive coasting  trade  of  the  States,  and  can  be  dis- 
pensed with.  A  higher  rate  of  tonnage  also  is 
imposed,  and  this  license  entitles  the  vessels  that 
take  it,  to  those  exemptions,  but  to  nothing  more. 
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4  waalMk  ngiiiMi^  equally  entitles  Tessels  to     1824. 
Miry  on  tiie  eoesting  trade,  although  it  does  not  ^"^^^^^ 
etempt  th^A  froMi  the  forms  of  foreign  oommerce,        ▼. 
or  fh>m  cemplistice  with  the  16th  and  17th  i^ec*    ^^'^^ 
tieni  of  the  enrolling  act*    And  e?en  a  foreign 
TMSel may  be  employed  coastwise,  upon  c<Hnply* 
11^  with  the  requisitionn  of  the  ^th  section.    I 
cMniidef  the  licenpe,  therefore,  as  nothing  more 
thatt  wheit  it  purports  to  be,  according  to  the  1st 
section  of  this  act,  conferring  on  the  licensed  ves- 
sel certain  (H-ifileges  in  that  trade,  not  conferred 
on  otherlressels;  but  the  abstract  right  of  com-^ 
meroiai  intercourse,  stripped  of  thom  nriyileges, 
is  eMMHon  to  all. 

Tet  there  is  one  view,  in  which  the  license  may 
het'  altowed  considerable  influence  in  sustaining 
the'  dMision  of  this  Court. 

It  has  beeii^  cpofended,  that  the  grants  of  power 
to  the  United  States  over  any  subject,  do  not,  ne- 
eessarify,  paralyze  the  arm  of  the  States,  or  de- 
fsiVe  them  of  the  cftpaciiy  to  act  tf n  the  same  sub- 
ject. That  this  can  be  the  effect  only  of  prohibit- 
toTf  provisioniS  in  their  own  ccmstitutions,  or  in 
that  of  the  generakgovemnUfnt.  The  ru  viUt  tff 
power  is  stOl  existing  in  the  States,  if  not  extin- 
guished by  the  constitution  of  the  United  States. 
Thet,  although  as  to  aO  those  grants  of  power 
which  maf  be  called  aboriginal,  with  relation  to 
the  government^  brought  into  existeiicei  by  the 
constitution,  they,  of  course,  are  out  of  the  reach 
of  State  power ;  yet,  as  to  all  concessions  of  powers 
which  previously  existed  in  th#  States,  it  was 
otherwise.    The  practice  of  our  government  oer- 

VokOL  80 
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1824.  tainlj  has  been,  oo  many  Bubjectfi,  toP  oboupy  so 
mueh  only  of  the  field  opened  to  them»  as  they 
think  the  public  interests  requite.  Witness  the 
jurisdiction  t)f  the  Gircuit  Courts',  limited  both  as 
to  cases  and  iis  to  amount ;  and  various  other  in- 
stances that  might  be  cited,  but  the  license  fiur^ 
nishes  a  full  answer  to  this  objection ;  for,  although 
one  grant  of  power  over  commerce,  should  not  be 
deenaed  a  total  relinquishment  of  power  ovei:  die 
subject,  but  amounting  only  to  a  power  to  assume, 
'>8tiU  the  pewer  of  the  States  must  be  at  an  end,  so 
far  as  the  United  States  have,  hy-  their  legislative 
act,  taken  the  subject  under  their  immediate  su- 
jperintendedce.  80  far  as  relates  to  the  com- 
merce coastwise,  the  act  under  which  this  license 
is  granted,  contains  a  full  ezpressioa  of  Congress 
on  this  subject.  Vessels,  from  five  tons  upwards, 
carrying  on  the  coasting  trade,  are  made  die  sub- 
ject of  regulation  by  that  act.  And  this  li^nse 
proves,  that  this  vessel  has  complied  with  that  act, 
and  been  regularly  ingrafted  into  one  class  of  the 
commercial  marine  of  the  country. 

It  remains,  to  consider  the  objections-  to  this 
dpinion,  as  presented  by  the  counsel  for  the  appel- 
lee. Otk  diose  which  had  relation  to  the  particu- 
lar chaqstcter  of  this  boat,  whether  as  a  steam  boat 
or  a  ferry  boat,  I  have  only  to  remark,  that  in  both 
those  characters,  she  is  expressly  recognised  as  an 
object  of  the  provisions  which  relate  to  licenses. 

The  12th  section  of  the  act  of  1793,  has  these 
words:  ^'That  when  the  master  of  any. ship pr 
vessel,  ferry  botUi  excepted,  shall  be  changed,'* 
&Cr    And  the  act  which  exempts  licensed  steam 
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jboiits  from  the  proYteions  against  alien  interesta,     1824 
shows  such  boats  to  be  botli  objects  of  the  licen- 
sing act,  and  objects  of  that  act,  when  employed 
ezdusiveiy  withki  our  bays  and  rivers. 

But  the  principal  objections  to  these  opinions 
arise,  1st.  From  the  unavoidable  action  of  some  of 
the  municipal  powers  of  the  Stateip,  upon  commer- 
cial subjects. 

2d.  From  passages  in  the  constitution,  which 
are  supposed  to  imply  a  cancurrMt  power  la  the 
States  in  regulating  commerce. 

It  is  no  objection  to  the  existence  of  distinct, 
substantive  powers,  that,  in  their,  application^  they 
bear  upon  thennnie  subject     The  same  bale  of 
Igoods,  the  same  cask  of  iMx>vi8ions,  or  the  same 
ship,  that  may  be  the  subject  of  commercial  regu- 
lation, may  )Edso  be  the  vehicle  of  disease.    And 
the  health  laws  that  require  them  to  be  stopped 
and  ventilated^  are  no  more  intended  as  regulations 
on  commerce,  than  the  laws  which  permit  their 
importation^  are  intended  to  innoculate  the  com- 
munity with,  disease-    Their  different  purposes 
mark  the  distinction  between  the  powers  brought 
into  action ;  and  while  frankly  exercised,  they  can 
produce  no  serious  collision.    As  to  laws  affecting 
ferrievi,  turnpike  roads,  and  other  subjects  of  the 
same  class,  so  far  from  meriting  the  epithet  of  com- 
mercial regulationjs,  they  are,  in  fact,  commercial 
facilities,  for  which,  by  the  consent  of  mankind, 
a  compensation  is  paid,  upon  the  same  principle 
that  the  whole  commercial  world  submit  to  pay 
light  money  to  the  Danes.     Inspection  laws  are 
of  a  more  equivocal  nature,  and  it  is  obvious,  that 
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1824.    the  eomtittttion  has  viewed  that  Bubject  ^ith  much 

^^^^^  flolieitude.     But  so  far  from  Buataining  an  infer- 

V.        enee  in  favour  of  the  power  of  the  States  over 

^  commerce,  I  cannot  but  think  that  the  guarded  pro- 
visions of  the  10th  section,  on  this  subject,  furnish 
a  strong  argument  against  that  inference.  It  was 
obvious,  that  inspection  laws  must  combine  muni| 
cipal  urith commercial  regulations;  and,  while  the 
power  over  the  subject  is  yielded  to  the  States,  for 
obvious  reasons,  an  absolute  control  is  given  over 
State  legislation  on  the  subject,  as  far  as  that  le- 
gislation may  be  exercised^  so  as  to  affept  the  com- 
merce of  the  country.  The  inferences,  to  be  cor- 
rectly drawn,  from  this  whole  article,  appear  to  me 
to  be  altogether  in  favour  of  the  exclusive  grants 
to  Ck>ngres8  of  power  over  commerce,  and  the  re- 
verse of  that  which  the  appellee  contends  for. 

This  section  contains  the  positive  restrictions 
imposed  by  the  constitution  upon  State  power. 
The  first  claiiise  of  it,  specifies  those  powers  which 
the  States  are  precluded  from  exercising,  even 
though  the  Congress  were  to  permit  them.  The 
second,  those  which  the  States  may  exercise  widi 
the  consent  of  Congress.  And  here  the  seduIooB 
attention  to  the  subject  of  State  exolttsiovfrom 
commercial  power,  is  strongly  marked.  Not.  fl#- 
tisfied  with  the  express  grant  to  the  United  StaMs 
of  the  power  over  commerce,  this  clause  negativee 
the  exercise  of  that  power  to  the  States,  as  to  die 
only  two  objects  which  coald  ever  tempt  them  to 
assume  the  exercise  of  that  power/to  wit^  the  col«- 
lection  of  a  revenue  from  imposts  and  duties  on 
imports  and  exports ;  or  from  a  tonnage  doty.    As 
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10  impoits  on  imports  or  exports,  nidi  a  revemie     1834. 
might  have  been  aimed  at  directly^  by  exprese  le-  ^^^f^^^]^ 
gialatiofii  or  indirectly^  in  the  form  of  inspection.       ▼. 
laws ;  and  it  became  neclBssary  to  guard  against     ^^ 
botli.  Hencoi  first,  the  consent  of  Congress  to  such 
imposts  or  duties,  is  made  necessary ;  and  as  to 
inspection  laws,  it  is  limited  to  the  minimum  of 
expenses.    Then,  the  money  so  raised  shall  \m 
fiaid  into  the  treasury  of  the  United  States,  or  may 
be  sued  for.  since  it  is  declared  to  be  for  their  use. 
And  lastly,  all  such  laws  may  be  modified,. 6r  re- 
pealed, by  an  act  of  Congress.    It  is  impossible 
for  a  right  to  be  more  guarded.    As  to  a  tonnage 
duty,  that  could  be  recovered  in  but  one  way  i  and 
a  sum  so  raised,  being  <Aviously  necessary  for  the 
execution  of  health  laws,  and  other  unavoidable 
port  expenses,  it  was  intended  thitf  it  should  go 
into  the  State  treasuries ;  and  nothing  more  was 
required,  therefore,  than  the  consent  of  Congress. 
But  this  whole  clause,  as  to  these  two  subjects, 
appears  to  have  been  introduced  0X  olMtmdanti 
c^iitdaf  to  remove  every  temptation  to  an  attempt 
to-interfere  with  the  powers  of  Congress  over  com* 
meree,  and  to  show  how  far  Congress  might  con- 
sent to  permit  the  States  to  exerdse  t^t  power. 
Beyond  those  limits,  even  by  the  consent  of  Con- 
pess,  they  could  not  exercise  it.    And  thus,  we 
have  the  whole  effect  of  the  clause.    The  infer- 
ence which  counsel  would  deduce  from  it,  is  neither 
necessary  itkon  consistent  vrith  the  general  purpose 
0f  the  clause. 

\  instances  have  been  insisted  on,  with  much 
in  argument,  in  whichi  by  municipal 
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1834.    lawSy  particular  regulations  renpecting  their  car^ 
"^^^1^^  g^f^  have  been  imposed  upon  shipping  in  the  ports 
V.        of  the  United  States ;  and  one,  in  which  forfeiture 
was  made  the  penalty  of  disobedience. 

Until  such  laws  have  been  tested  by  exceptions 
to  their  constitutionality,  the  argument  certainly 
wants  much  of  the  force  attributed  to  it ;  but  ad- ' 
mitting  their  constitutionality,  they  present  only 
the  familiar  case  of  punishment  inflicted  by  both 
govemmenis  upon  the  same  individual.  He  who 
robs  the  mail,  may  also  steal  the  horse  that  carries 
itf  and  would,  unquestionably,  be  subject  to  pu- 
nishmenti  at  the  same  time,  under  the  laws  of  the 
State  in  which  the  crime  is  committed,  and  under 
(hose  of  the  United  States.  And  these  punish- 
ments may  interfere,  and  one  render  it  impossible 
to  inflict  th^  other,  and  yet  the  two  governments 
would  be  acting  under  powers  that  have  no  claim 
to  identity. 

It  would  be  in  vain  to  deny  the  possibility  of  a 
clashing  and  collision  between  the  measures  of 
the  two  governments.  The  line  cannot  be  drawn 
with  sufficient  distinctness  between  the  municipal 
powers  of  the  one,  and  the  commercial  powers  of 
the  other.  In  some  points  they  meet  and  blend 
so  as  scarcely  to  admit  of  separation.  Hitherto 
the  only  remedy  has  been  applied  which  the  case 
admits  of;  that  of  a  frank  and  candid  co-operation 
for  the  general  good.  Witness  the  laws  of  Con- 
gress requiring<its  officers  to  respect  the  inspec- 
tion laws  of  the  States,  and  to  aid  in  enforcing 
their  health  laws;  that  which  surrenders  to  the 
States  the  superintendence,  of  pilotage/  and  the 
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jmany  laws  passed  to  permit  a  tonnage  duty  to  be     1824. 
levied  for  the  n'se  of  their  ports.    Other  instances  ^*^^^^^ 
could  be  cited,  abundantly  to  prove  that  collision        ▼. 
must  be  sought  to  be  produced;  and  when  it  does       ^  ^ 
arise,  the  question  must  be  decided  how  far  the 
powers  of  Congress  are  adequate  to  put  it  down. 
Wherever  the  powers  of  the  respective  govern- 
ments are  frankly  exercised,  with  a  distinct  view 
to  thQ  ends  of  such  powers,  they  may  act  upon 
the  same  object,  or  use  the  same  means,  and  yet 
the  powers  be  kept  perfectly  distinct.     A  resort 
to  the  same  means,  therefore,  is  no  argument  to 
prove  the  identity  of  their  respective  powers. 

I. have  not  touched  upon  the  right  of  the  Suites 
to  grant  patents  for  inventions  or  improvements, 
generally,  because  it  does  not  necessarily  arise  in 
this  cause.  4  It  is  enough  for  all  the  purposes  of 
this  decision^  if  they  cannot  exercise  it  so  as  to 
restrain  a  free  intercourse  among  the  States. 

Decree.  This  cause  came  on  to  be  heard  oa 
the  transcript  of  the  record  of  the  Court  foi;  the 
Trial  of  Impeachments  and  Correction  of  Errors 
of  the  State  of  New- York,  and  was  argued  by 
counsel.  On  /consideration  whereof,  this  Court 
is  of  opinion,  that  the  several  licenses  to  the  steam 
boats  the  Stoudinger  and  the  Bellona,  to  carry 
on  the  coasting  trade,  which  are  set  up  by  the  ap- 
pellant, Thomas  Gibbons,  in  his  answer  to  the 
bill  of  ithe  respondent,  Aaron  Ogden,  filed  in  the 
Court  of  Chancery  for  the  State  of  New- York, 
which  were  granted  under  an  act  of  Congress; 
passed  in  pursuance  of  the  constitution  of  the 
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1824.     UAked  Statesi  gave  Ml  authority  to  tfaoM 

sola  to  navigate  the  waters  of  the  United  States, 
by  steam  or  otherwise,  for  the  purpose  of  carry- 
ing on  the  coasting  trade,  any  law  of  the  State 
of  New- York  to  the  contrary  notwithstanding; 
and  that  sq  mbch  of  the  several  laws  of  the 
State  of  New- York,  as  prohibits  vessels,  licen- 
sed according  to  the  laws  of  the  United  States, 
from  navigating  the  waters  of  the  State^of  New- 
Tork>  hym^tam  of  fire  or  steam,  is  repugnant  to 
tile  said  constitution,  and  void.  This  Court  is, 
therefore,  of  opinion,  that  the  decree  of  the  Court 
of  New- York  for  the  Trial  of  Impeachments  and 
the  Correction  <^  Errors,  affirming  the  decree  of 
die  Chancellor  of  that  State,  which  perpetually 
enjoins  the  said  Thomas  Gibbons,  Uie  appellant^ 
from  navigating  the  waters  of  the  State  of  New- 
York  with  the  steam  boats  the  Stoudingw  and  the 
Bellona,  by  steam  or  fire,  is  erroneous^  and  oug^ 
to  be  reversed,  and  the  same  is  hereby  reversed 
and  annulled :  and  this  Coiirt  doth  fiirther  pie&ct; 
omnER,  and  decree,  that  the  bill  of  the  said  Aaron 
Ogden  be  dismissed,  aod  the  same  is  hereby  dis-^ 
fliissed  accordingly. 
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Kirk  and  otfaen,  PlaiwUfi  in  Error, 

V. 

Smith,  ex.  deiB.  J'snn,  D^ciuUmt  in  Error. 

Tbe«flli»fP«iiiii9FlYUiia»of  1778»<<farTettiagdie  estaiaf  oftlielau 
MOiHietaEiM  of  BeiuHjWuiia»  in  tlits  CotamaawtMn/^  did  not  cod 
BMiite  landiof  the  pioprietariet  which  were  within  tibe  lines  of  ma- 
Hon;  aor  wwrethe  wme  confiticated  by  the  act  of  1781^  lbr«elab*> 
JUAinjI  n  land  oftee. 

Tte  ftatnte  of  limitations  of  PennsjiTania,  of  ITOS,  is  inapplicahle  to 
an  action  of  ^ectment,  biooght  to  enforce  the  unpaid  purchase  mo- 
nqr^telandsof the piopiiotaries  within  the nianors  for  which  war- 
iaaUbadi«u8A» 

Wor  is  the  sritiijB  of  limitations  of  178S|  a  bar  to  such  an  action. 

£mtO]^  to  the  Circuit  Court  of  Peniuylvaiiia. 
TUs  VM  an  ejectmenty  brought  by  the  defendant 
in  erroTi  in  the  Court  below^  to  recover  the  poe- 
eeanon  of  certain  laniiB  in  York  county,  in  the 
State  of  Pennsylyania.  On  the  4th  of  Mftfcb, 
1681,  Charles  11.  granted  to  William  Penn,  the 
ancestor  of  the  leaaor  of  the  plaintiff  belpw,  that 
tract  of  country  which  now  conatitutea  the  State  of 
Pennaylfrania.  The  grant  contains  special  powers 
to  erect  nuinors  and  to  alien  the  lands,  with  liber--^ 
ty  to  die  alienee^  to  hdd  immediately  of  the  pro« 
prietor  and  his  heirs,  notwithstanding  the  statute 
of  ^MasNQrforef.  On  the  11th  «f  July,  in  the 
same  year,  William  Penn,  having  interested  many 
persons  in  his  grant,  agreed  with  ''the  fidventu* 
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1 824.  rers  and  purchasers*'  in  England,  on  '^  certain  con- 
^"■^^^  ditions  and  concessions,''  which,  being  for  their 
j;^^  mutual  advantage,  were  to  be  obligatory  in  the 
future  management  of  the  property  and  settlement 
of  the  province.  The  9th  of  these  conditions  is, 
thaf  in  every  100,000  acres,  the  Governor  and 
proprietary,  by  lot,  reserveth  ten  tO;  himself, 
which  shall  lie  but  in  one  place."  In  the  year  1 762, 
a  warrant  was  issued  for  the  survey  of  the  manor 
of  Springetsbury.  This  warrant  recites  a  former 
survey  of  thb  same  land,  in  1722,  as  a  manor; 
states  the  general  outlines  of  such  former  survey, 
and  directs  a  resurvey.  This  resurveying  was 
made,  and  returned  into  the  land  office  in  1 768, 
where  it  has  remained  ever  since.  This  resurvey 
iacluded  the  lands  claimed  by  the  plaintiffs  in  er- 
ror, which  were  held  under  warrants,  of  which  the 
following  is  a  specimen  : 

*'  Penfuylvania,  ss :    Bv  the  Proprietaries. 

''Whereas,  Partholomew  Sesrang,  of  the  coun- 
ty of  Lancaster,  hath  requested  that  we  would 
grant  him  to  take  up  two  hundred  acres  of  land, 
situate  between  Codorus  creek  and  Little  Cone* 
waga  creek,  adjoining  the  lands  of  Eillian  Smith 
and  Philip  Heintz,  oi\  the  west  sidd  of  the  Susque- 
hannah  river,  in  the  said  county  of  Lancaster,  for 
which  he  agrees  to  pay  to  our  use  the  sum  of  fif- 
teen pounds  ten  shillings,  current  money  of  this 
province,  for  each  hundred  acres ;  and  the  yearly 
quit-rent  of  one  AoZ/J^enny  sterling  for  every  acre 
thereof. 

''  These  are,  therefore,  to  authorize  and  require 
you  to  survey,  or  cause  to  btf  surveyed,  unto  the 
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said  Baitbolomew,  at  the  place  aforesaid,  accord-     1824. 
ing  to  the  method  of  townships  appointed,  the  said  ^"^^^^ 
quantity:  of  200  acres,  if  not  already  surveyed  or    ^  ▼•, 
appropriated;  and  make  return  thereof  into  the 
secretary's  office,  in  order  for  further  confirmation ; 
for  which  this  shall  be  your  sufficient  warrant : 
which  survey,  in  case  the  said  Bartholomew  fulfil 
the  above  agreement  within  six  months  from  the 
date  hereof,  shall  be  valid ;  otherwise  void. 

^'Given  under  my  hand  and  seal  of  the  land 
office,  by  virtue  of  certain  powers  from 
the  said  Proprietaries,  at  Philadelphia,^ 
[l.  8.]  this  eighth  day  of  January,  Anno  Do- 
mini one  thousand  seven  hundred  and 
forty-two.  **  George  Thomas. 

"  To  Wm.  Parsons,  Surveyor  GeneralJ*^ 
in  virtue  of  this  warrant,  a  survey  of  the  land 
claimed  by  Caleb  Kirk,  one  of  the  plaintifis  in  er- 
ror, was  made  on  the  12th  of.  October,  1747,  in 
favoilr  of  Jacob  Wagner,  the  then  holder  of  the 
warrant,  by  various  mesne  transfers.    The  title 
was  regularly  deduced  by  various  conveyances, 
from  Wagner  to  Kirk,  accompanied  with  posses* 
sion.    No  grant  was  ever  issued  for  the  land.  Ten 
pounds,  a  part  of  the  consideration,  were  paid 
about  the  date  of  the  warrant,  and  there  was  no* 
proof  of  the  payment  of  the  residue.    It  appeared 
to  have  been  the  usage  of  the  proprietaries,  not  to 
insist  upon  the  terms  of  the  contract,  by  which  the 
survey  was  declared  to  be  void,  unless  tlie  agree- 
ment was  fulfilled  within  six  months  from  the  date 
of  the  warrant,  and  large  arrearages  of  purchase 
money  remained  due  after  the  surveys  were  made, 
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1824.     both  witbia  and  without  the  manors.    The  only 
^"^^^  distinction  appears  to  hafe  been,  that  tlie  reserved 
lands  were  sold  by  special  contract ;  and  the  lands 
not  reserved,  were  sold  at  stated  prices. 

At  the  commencement  of  the  war  of  the  Ame* 
rican  revolution,  the  proprietary  went  to  Great 
Britain,  where  he  remained ;  and  in  the  year  1779, 
the  legislature  of  Pennsylvania  passed  an  act,  en- 
titled <'an  act  for  vesting  the  estates  of  the  late  pro- 
prietaries of  Pennsylvania,  id  this  comoionwealth/' 
The  ejtetment  was  brought  in  the  year  1619,  Bnd 
on  the  trial  of  the  cause,  the  question  whether  the 
land  in  controversy  was  included  within  the  lines 
of  the  manor  of  Springetsbury,  as  surveyed  under 
the  warrant  of  1762,  was  left  to  the  jury,  who 
found  that  it  was  included  within  those  lines.  The 
opinion  of  the  Court  below,  was,  that  if  the  land 
was  wiUiin  those  lines,  the  right  of  the  fdaintiff 
^  below  was  excepted  out  of  the  general  q[>eration 
of  the  act  of  1779,  and  was  not  vested  in  the  coni- 
monwealtfa.  The  court  also  instructed  the  jury, 
that  the  statute  of  limitations  of  1 705,  commonly 
called  the-''  seven  years  law,''  was  inapplicable  to 
the  case.  To  these  instructions^  the  defendant's 
counsel  excepted,  and  a  verdict  and  judgment  for 
the  plaintiff  having  been  rendered  in  the  Court  be* 
low,  the  cause  was  brought  by  writ  of  error  to  this 
Court. 

March  im^  The  cause  was  argued  by  Mr.  Clay  and  Mr. 
Wdfster  for  the  plaintiflb  in  error,  and  by  tkm  At-' 
torney  Oenerai  and  Mr.  Sergeant  for^Ais  defen- 
dants in  error. 
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On  the  part  of  the  plaintiflb  in  error,  it  was  1824. 
contended,  I.  That  the  rights  deri?ed  to  the  plain- 
tiffs below,  were  proprietary^  and  not  fnanaridl. 
Being  in  their  origin  proprietary,  they  were  not» 
and  could  not  be,  affected  by  the  survey  of  a  mianor 
in  1768,  subsequent  to  their  commencement 

2.  That  the  rights,  being  proprietary^  and  not 
manorial,  veeited  in  the  Commonwealth  of  Penq- 
sylvania,  by  the  right  of  conquest,  and  the  act  of 
confiscation  of  1779.    The  7th  section  confirms 
all  persons,  and,  consequently,  the  plaintiffs  be** 
low,  in  their  rights,  derived  from  the  proprietaries. 
The  act  must  be  construed  according  to  its  inten« 
tion,  ascertained  by  a  comparison  of  all  its  parts. 
The  intention  was  to  confiscate  the  proprietary 
rights,  wherever  situated;  and  to  reserve  the  pri- 
vate or  inanorial  rights,  wherever  located.    If  a 
proprietary  right  was  situated  within  a  manor,  it 
was  to  be  confiscated.    If  it  were  part  of  the 
manor,  that  is,  of  the  right  springing  out  of  the 
manor,  it  was  reserved.    There  is  no  reservation 
to  the  proprietariies  of  the  arrears  of  purchase 
money  due  within  manors.    There  is  only  an  ex- 
ception from  the  operation  of  the  abolition  of  i[]uit- 
rents  and  arrears  of  purchase  money,  within  ma- 
nors; and  this  exception  must  be  construed. to 
mean  the  case  of  lands  bought  as  part  of  the 
manor.'    It  would  be  to  contradict  the  whole 
scope  and  meaning  of  the  act,  to  construe  it  as 
abolishing  proprietary  rights  every  where  but  in 
manors,  and  to  leave  them  there  in  full  vigour* 
According  to  this  view  of  the  act,  we  shall  have  a 
consistent  and  congruous  interpretation.  The  pub* 
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1824.     lie  rights  of  the  proprietaries,  whererer  situated, 
^"'^^  will  have  been  confiscated;  and  the  private  rightSi 
T.       wherever  situated,  will  have  been  preserved.  The 
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Court  will  look  to  the  nature  of  the  thing,  and 
not  to  the  accident  If  a  proprietary  right  be 
situated  within  a  manor,  it  will  be  abolished|  be- 
cause it  is  proprietary.  Such  is  the  construction 
which  the  local  Legislature  itself  has  put  upon 
this  statute,  by  the  act  of  1781,  for  establishing 
the  land  office,*  and  by  the  act  of  1784.^  These 
acts  are  cotemporaneous,  and  in  pari  materia. 
If,  then,  the  rights  of  the  proprietors  were  vested 
in  the  State,  there  remained  nothing  in  them;  the 
legal  title  passed  to  the  Commonwealth,  and,  con- 
sequently, they  could  not  maintain  this  action  of 
.ejectment.  But  if  any  was  reserved,  it  was  only 
the  arrears  of  the  purchase  money,  and  not  the 
title,  which  they  might  sue  for  in  any  manner. 

3.  That  whatever  might  be  the  nature  of  the 
claim,  (manorial  or  proprietary,)  it  was  barred  by 
the  statute  called  the  seven  years  law,  passed  in 
1705,  whether  the  consideration  money  is  paid  <Hr 
not.*  This  limitation  of  seven  years,  appears  to 
have  been  a  favourite  period  of  protection  in 
Pennsylvania.  William  Penn  enacted  a  law  to 
that  effect,  in  England,  the  year  after  he  obtained 
his  charter;'  and  again,  in  1700,  the  same  period 
is  provided.'    And  a  short  period  of  limitation  to 

a  1  Laufs  of  Penn.  529-  preamble  and  tec.  5. 

b  2  16.  102. 

c  i  lb.  48. 
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e  B.  FraiMinU  App.  9, 10. 
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protect  poBBsnioiiB,  10  believed  to  have  been  the  4824; 
favourite  policy  of  all  the  coloaies.  The  act  of  ^^^J^^ 
1705,  to  afford  the  protection  which  it  intends  to  ^  v. 
give,  requires  two  circumstances:  1.  That  the  en- 
try should  be  under  an  equitable  estate.  2.  That 
there  should  have  been  seven  years  quiet  posses- 
sion. The  intention  of  the  act  was  to  protect 
the  property.  The  vendor  was  at  liberty  to  en- 
force payment  of  the  consideration  money,  by  fdl 
legal  means.  Even  the  land  itself  was  not  with- 
drawn from  the  operation  of  a  judgment.  After 
seven  years,  the  title  was  complete,  but  it  was 
still  liable  to  execution.  If  the  plaintiffs  in  ejectr 
ment  can  recover,  it  is  because  they  have  a  lien. 
Now,  if  the  lien  were  express^  it  would  have  been 
barred  by  the  lapse  of  twenty  years;  and  no  lien, 
created  by  opertOton  of  law,  can  be  more  durable, 
than  one  created  by  express  act  of  the  party."  To 
support  this  right  of  recovery,  would  be  to  uphold 
a  remedy  after  the  right  is  gone,  and  to  make  the 
remedy  immortal,  whilst  the  right  is  temporary. 

4.  That  the  payment  of  the  purchase  money 
ought  to  have  been  presumed;  and,  consequently, 
a  perfect  equitable  title  in  the  defendants,  barring 
the  action  of  ejectment.  The  length  of  time 
elapsed,  would  have  authorized  a  jury  to  presume 
a  charter,  patent,  or  deed.^  The  fact  of  actAal 
payment  being  made  out  by  presumption,  the 
Courts  of  Pennsylvania  adopt  the  Chancery'prin- 
ciple  of  considering  that  as  done  which  ought  to 

a  Ricard  ▼•  WiUiams,  7  IFheat.  Rep.  119- 
5  Id.  109.    1  Pkia.  Ev.  1199  ^^'  ^2^- 
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1824*    be  done/    When  a  party,  entitled  to  a  convey- 
^^-^J^jj^  ance,  does  every  thing  necessary  to  be  done,  in 
T.       order  to  obtain  a  decree  for  a  specific  performance, 
'^^     he  stands  by  the  local  law,  in  a  situation  to  sup- 
port or  defend  an  action  for  the  possession  of  the 
land* 

5.  That  the  plaintifis  below  were  barred  by  the 
statute  of  limitations  of  1785.*  If  we  had  en- 
tered by  disseisin,  our  right  would  have  been  jnfo* 
tected.  We  entered  claiming  the  whole  fee.  Our 
tide  and  our  possession  were,  therefore,  exclu- 
sive; that  is  to  say,  adverse  to  every  other  title  or 
possession.  It  is  said  that  it  W8Q9  not  adversary, 
because  we  claim  from  them :  but  the  mortgagee 
claims  from  the  mortgagor,  and,  nevertheless,  is 
barred:  after  twenty  years.  The  idea  of  an  ami- 
cable possession,  is  founded  upon  confounding 
the  case  with  that  of  leases,  reversions,,  and  re«- 
mainders.  If  the  vendee  purchases  the  whole 
estate,  his  possession,  from  the  moment  of  his 
entry,  is  adverse  to  that  of  the  vendor.'  But, 
from  the  period  of  the  survey  of  1768,  there  was 
an  adverse  state  of  possession..  The  proprieta- 
ries set  up  their  manorial  or  private  right  against 
their  public  or  proprietary  right,  and  from  .that 
epoch,  inconsistent  and  opposing  titles  were 
brought  into  being*  From  that  moment,  the  sta- 
tute of  limitations  began  to  run.    There  is  no 

a  Moody  ▼•  Vandyke,  4  Bitm.  41.    Yincent  v.  Huff,  4  Sergt. 
andRawle,  301. 
b  Griffith  V.  Cochrane^  5  Bins.  105. 
c  2  Lawi  of  Penn.  299- 
d  Blight  V.  Bochester,  7  Wheat.  JUjf.  5S5. 
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Mcape  from  this  dilemma:  either  the  survey  cf    18S4. 
the  maiQw  did  ©ot  affect,  in  any  way  whatever,  the  ^"^^[J^^*^ 
previous  proprietary  right,  or  it  did,  and  was  an       r. 
attempt  t6  reappropriate  to  the  use  of  the  manor,     *"**• 
what  had  been  appropriated  before.    In  the  first 
case,  the  right  was  confiscated;  in  the  latter  it  is 
barred. 

For  the  defendants  in  error,  it  was  stated,  that, 
by  the  royal  charter  to  William  Penn,  of  1681, 
he  derived  an  absolute  right  of  ownership  to  the 
territory  within  the  limits  described,  and  power  to 
grant,  subject  to  no  restrictions  but  such  as  he 
thought  fit  to  impose  upon  himself.  He  came  to 
Pennsylvania  in  1682;  and  the  powers  of  govern*- 
ment  and  rights  of  property  were  always  kept  dis* 
tinct,  the  former  being  exercised  by  the  General 
Assembly,  and  the  latter  by  means  of  an  agency, 
constituting  what  is  called  a  land  office.  Two 
principles  were  early  settled,  that  no  sales  were 
to  be  made,  nor  settlements  permitted,  till  the 
Indian  litle  should  be  extinguished ;  and  that  no 
title  could  originate  but  by  grant  from  William 
Penn.  In  the  establishment  of  the  land  office, 
it  was  originally  intended  that  no  title  should 
begin  but  by  warrant  and  survey.  But  this  was 
soon  broken  in  upon ;  every  kind  of  irregularity 
occurred;  and,  finally  grew  up  the  title  by  settle^- 
ment  and  improvement."  All  these  inceptive 
rights  were  under  the  proprietary,  and  they  were 
to  be  consummated  by  payment  of  the  purchase 

a  2  SmUV^i  Laufi  of  Pmm.  137.  Note. 
V<ii..IX.  SJ 
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1824.  money  and  issuing  the  patent.  For  that  purpose^ 
""^^^^7^  the  warrant  fixed  a  price  and  time  of  payment ; 
v.  and  where  there  was  no  warrant,  the  price  of  the 
Smith,  .^jmg  ^ng  ^Q  i^Q  paid,  which  was  called  "  common 
terms.''  The  mass  of  the  country  was  opened  by 
opening  the  land  ofiice,  but  this  did  not  include 
proprietary  tenths  and  manors.  These  last  were 
appropriated  by  tirtue  of  his  own  right  of  owner- 
ship, and  are  not  to  be  understood  as  meaning  a 
manor  in  a  legal  sense,  with  its  court  and  train  of 
feudal  appendages.  The  term  did  not  mean  a 
private  reservation,  for  his  own  separate  use,  to  be 
taken  out  of  the  market,  and  granted  in  a  different 
mode.  It  meant  only  a  portion  of  country,  sepa- 
rated from  the  common  mass,  so  as  not  to  be  open 
to  purchasers  (^on  common  terms)  or  to  settlers. 
The  peculiar  and  appropriate  mode  of  granting 
in  a  manor,  was  a  warrant  to  agree.  It  was,  in 
fact,  an  exception  out  of  the  country  offered  for 
sale.  No  particular  form  of  exceptions  was  ne- 
cessary, and  none  was  pursued^*  He  was  subject 
to  laws,  but  only  to  his  own  laws.  He  might  be 
considered  as  saying,  ^'  So  much  I  will  sell  at  a 
fixed  price;  so  much  at  the  value  to  be  agreed." 
W.  Penn  died  in  1718,  and  a  dispute  arose  with 
Lord  Baltimore  respecting  the  boundary  line  of 
Maryland,^  which  was  settled  by  an  agreement 
between  the  two  proprietaries,  in  1732,  and  rati- 
fied by  decree  in  Chancery,  in  1750.'    The  line 


a  4  Dan.  Rep.  407. 

b  2  Smithy  1S3.  Note. 

r.  Penn  v.  Lord  Baltimore,  1  Ves.  444. 
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was  finally  run  in  1768,  and  ratified  by  the  King     1824. 
in  Council,  in  1769.     In  1732,  the  Marylanders  ^^^j^' 
encroaching,   and  the  Indians  growing  uneasy,     ^  t. 
Sir  W.  Keith,  at  the  request  of  the  latter,  issued 
an  order  to  survey  the  manor  of  Springetsbuiy, 
which  was  accordingly  surveyed  in  that  year.   The 
land  office  was  not  then  open  west  of  the  Susque- 
hannah,  the  Indian  title  not  being  extinguished. 
In  1736,  before  the  land  office  was  opened,  Tho- 
mas Penn,  the  proprietary,  recognised  and  adopted 
the  survey,  and  thereby  gave  it  validity.     In  1762, 
the  survey  of  1732  having  been  mislaid  or  lost. 
Gov.  Hamilton  issued  a  warrant  of  resurvey, 
which  was  duly  returned  into  the  land  office,  in 
1768,  where  it  has  since  remained. 

When  the  revolution  occurred,  the  descendants 
of  the  proprietary  were  the  owners  of  all  the  va- 
cant lands  in  the  {)rovince;  they  had  the  legal 
estate  in  all  lands,  to  which  individuals  had  only 
acquired  inceptive  rights,  for  the  purpose  of  en- 
forcing the  terms ;  they  were  entitled  to  all  pur- 
chase money,  and  to  all  quit-rents;  they  had  also 
private  estates  subject  to  the  ordinary  legisl&tion. 
The  whole,  as  then  existing,  may  be  arranged 
into  three  classes.  (1.)  Their  private  estates, 
which  may  be  at  once  dismissed.  (2.)  Estates  or 
rights  in  lands  not  included,  in  the  limits  of  ma- 
nors: and  these  might  be  legal,  or  legal  and  equi- 
table. (3.)  Estates  or  rights  in  lands  included 
within  the  limits  of  manors :  which  might  also  be 
legal,  or  legal  and  equitable.  And  the  nature  of 
their  legal  right  to  lands  within  a  manor,  would 
depend  upon  the  nature  of  the  equity  of  the  oc- 
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1834.  cupant  Whether  his  equity  be  more  or  less,  is 
of  no  consequence  at  law,  since  it  does  not  di- 
minish the  extent  or  power  of  the  legal  right 
These  inceptive  rights  are  passed  from  hand  to 
hand,  by  deed ;  they  descend,  are  devised,  and 
sold  by  the  Sheriff;  and  every  body  knows  their 
nature,  and  the  liabilities  to  which  they  are  sub- 
ject. The  deeds  frequently  express  it,  as  in  the 
present  instance.  Hence  the  lapse  of  time  affords 
no  presumption  of  the  payment  of  the  purchase 
money,  or  completion  of  the  title.  In  truth,  there 
^s  no  such  thing  in  Pennsylvania  as  the  presump- 
tion of  a  grant. 

This  was  the  state  of  things  at  the  period  of 
the  revolution.  That  event,  ip$o  facto,  deter- 
mined the  powers  of  government  conferred  by  the 
charter,  but  left  the  rights  of  property  exactly  as 
they  stood  before,  in  which  state  they  remained 
until  the  act  of  1779.  That  act  devests  the  estate 
of  the  ptoprietaries,  only  by  vesting  it  in  the 
Commonwealth.  It,  therefore,  devests  no  further 
than  it  vests ;  and  as  to  all  besides,  leaves  it  on 
the  same  footing  as  before.  It  did  not  at  all 
change  the  relation  between  the  proprietaries  and 
those  who  had  purchased  their  lands.  They  then 
had,  and  still  have,  a  land  office,  to  receive  pur- 
chase moneys  and  grant  patents.  The  Common- 
wealth land  office  will  hot  receive  the  purchase 
money  of  lands  included  in  the  limits  of  manors, 
nor  will  they  grant  patents  for  it.  The  act  thus 
had  the  effect  of  making  a  partition,  and  from 
that  time  forward  there  have,  in  fact,  been  two  land 
offices  in  Pennsylvania.     Great  indulgence  has 
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been  shown  in  the  collection  of  the  purchaae  1834.  • 
money;  but  the  tenure  has  never  undergone  any 
change,  and  it  has  never  been  doubted  that  the 
legid  title  remained  in  the  proprietors  and  the 
Commonwealth,  respectively,  and  that  they  might 
at  any  time  entet*,  to  enforce  the  terms  of  sale. 

The  act  of  1779  did  not  assert  that  the  estates 
of  the  proprietaries  had  been  Revested  by  the 
revolution,  nor  could  that  proposition  now  be 
maintained,  if  the  question  were  open.  It  did 
not  profess  to  confiscate  their  property,  nor  could 
it  justly  do  so,  fot*  they  had  committed  no  ofienee. 
Neither  did  it  assert  a  right  of  conquest.  The 
act  was  not  passed  to  benefit  individuals,  not  to 
alter  or  lessen  their  just  liability.  It  was  a  parti- 
tion between  the  Commonwealth  and  the  proprie- 
tary of  all  their  estates,  legal  and  equitable,  of 
which  the  manor  lines^  were  the  lines  of  division. 
It  left  the  proprietors,  then,  their  vacimt  lands, 
their  legal  estates,  and  all  else  within  the  manors. 
The  terms  of  the  act  give  no  countenance  to  the 
idea,  thM  the  legal  title  was  assumed  by  the  Com- 
monwealth, leaving,  the  purchase  money  to  the 
proprietaries.  The  reservation  is  of  private  rights. 
But  the  whole  of  this  question  has  been  long 
since  disposed  of,  and  it  is  now  considered  as 
settled  law  in  Pennsylvania,  that  the  legal  estate 
is  in  the  descendant  of  the  proprietaries,  as  a  se- 
curity for  the  purchase  money.' 

Aft  to  ihe  seven  years  law  of  1705,  it  has^ever 


a    4  DaU.  Rep.    02. 410.    Peim  v.  Klyne,  1  feUrf^  Rep. 
C.  C.    6  Lmn  of  Penn.  ^05. 
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1824.  been  heard  of  since  the  time  of  its  enactment, 
and  we  are,  therefore,  compelled  to  look  for  a 
construction  of  it  consistent  with  its  disuse.  It  is 
a  retrospective  law  in  its  very  terms,  and,  having 
performed  its  office  at  the  time,  has  been  ever 
since  disused.  No  such  construction  as  that  in- 
sisted on,  ever  could  have  been  given  to  it. 

As  to  the  presumption  of  payment,  it  must  be 
founded,  in  every  such  case,  both  upon  the  length 
of  time,  and  the  omission  to  do  what  would  be  done 
if  the  presumed  fact  did  not  exist.  It  is  a  pre- 
sumption  merely,  and  may  be  repelled  by  circum- 
stances, showing  why  an  earlier  demand  has  not 
been  made.'  No  such  presumption,  therefore,  ex- 
ists, unless  the  forbeeirance  be  unusual,  or  contra- 
ry to  what  might  have  been  expected.  But  it  has 
been,  the  universal  practice  to  forbear.  If  there 
had  been  a  payment,  there  would  have  been  a  pa- 
tent. Where  the  fact  to  be  proved  must  appear 
by  deed,  the  presumption,  from  length  of  time, 
does  not  arise.^  The  surveys,  if  made,  were  ne- 
ver returned ;  therefore,  there  could  have  been  no 
payment.  The  receiver  general's  books  will  show 
what  has  been  paid. 

The  statute  of  limitations  of  1785,  is  not  a  bar. 
To  make  possession  a  bar,  it  must  be  adverse.""  It 
may  be  adverse  as  to  one,  and  not  as  to  another. 
A  possession  under  one,  is  not  adverse  to  him. 


a  PAtK  Ev.  118, 119. 
ftn.  Il7fll8. 
e  lDaJL67. 
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Possession  under  an  agreement^  is  not  adverse;*  1824. 
and  OHSter  cannot  be  presumed  where  the  posses- 
sion is  not  only  under^  but  according  to  the  agree- 
ment. To  maintain  a  title,  or  a  claim,  of  adverse 
possession,  such  possession  must  be  adverse  at  its 
commencement,  and  so  continue  for  twenty  years.^ 
There  must  be,  at  least,  a  claim,  or  colour  of  title, 
adverse  or  hostile ;  though  it  is  not  necessary  that 
it  should  be  a  good  title/  A  person  who  enters 
without  claim,  or  colour  of  title,  is  deemed  to  be  in 
possession  in  subservience  to  the  legal  owner,  and 
no  length  of  time  will  make  it  adverse/  The  doc- 
trine of  adverse  possession  must  be  strictly  taken, 
and  the  fact  miist  be  made  out  by  clear  and  posi- 
tive proof,  and  not  by  inference.  Every  presump- 
tion is  in  favour  of  a  possession,  in  subordination 
to  the  title  of  the  true  owner/  If  the  defendant  has 
acknowledged  the  plaintiff's  title,  he  cannot,  after- 
wards, dispute  it^  So,  an  acknowledgment,  by  a 
person  under. whom  the  defendant  claims,  that  he 
went  into  possession  under  the  lessors  of  the 
plaintiff,  is  conclusive  against  the  defendant,  as  to 
tenancy.  And  though  it  may  not  have  that  effect, 
yet  it  will  prevent  possession  from  being  adverse/ 

a  Ban  v.  Gral^,  4  Wheat.  Rep.  213. 

b  Branett  ▼.  Ogden,  1  Johns.  Rep.  230.  Doe  v.  Campbell,  12 
John».Rep.365. 

c  2  CotiM,  183.     13  Johns.  Jftep.  118. 

dl6  Johns.  Rep.  293. 

e  3  Johns.  Cos.  124.  8  Johns.  Rep.  220.  9  Johns.  Rep.  163. 
12  Johns.  Aep.  369.  10  Johns.  Rep.  475. 

/  1  CmneSf  444.  2  Caines^  215.  3  Johns.  Rep.  499. 

g  2  Johns,  (ku.  358.  4  Johns.  Rq^.  230. 
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1824«  In  the  present^case,  it  is  not  disputed,  that  the  de* 
feadants  went  into  possession  under  the  proprietors, 
and  nothing  has  since  occurred  to  change  the  cha- 
racter of  the  possession.  No  one  could  hold  ad- 
versely, unless  he  came  in  by  title  paramount  to 
the  proprietary ;  and  no  title  against  the  Common- 
wealth, or  grantee  of  the  Commonwealth,  can  be 
acquired  by  length  of  time.*  The  possession  of 
lands  held  by  warrant  and  survey,  is  not  adverse 
to,  but  under  the  Commonwealth.* 

The  cause  was  continued  to  the  present  term 
for  advisement 


s-  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  rendered 
by  the  Circuit  Court  for  the  Districtof  Pennsylvania, 
in  favour  of  Penn's  lessee,  who  was  plaintiff  in  a 
writ  of  ejectment.  The  case  depends  on  a  bill  of 
exceptions  taken  to  the  opinion  of  the  Court,  ex- 
pressed in  a  charge  to  the  jury* 

^nthe  4th  of  March,  in  the  year  1681,  Charles 
II.  granted  to'  William  Penn,  die  ancest(^  of  the 
plaintiff  in  the  Circuit  Court,  that  tract  of  country 
which  now  constitutes  the  State  of  Pennsylvania, 
By  this  grant,  the  property  in  the  soil,  as  well  as 
in  the  right  of  government,  was  conveyed  to  Wil- 
liam Penn  and  his  heirs,  in  fee  simple. 

The  grant  contains  ispecial  powers  to  erect  ma- 
nors, and  to  alien  fhe  lands,  with  liberty  to  the 

'  a  Mbtris  v.  iThomas,  5  Binney,  77* 
h  M<Coy  T.  DickiosoD  College)  4  Sergt.If  Bmoky  S05. 
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alienees  to  hdd  immediately  of  the  fHroprietor  and     1824* 
his  heirs,  notwithstanding  the  statute  of  quia  emp-  ^"^^^^ 
tare$.    On  the  1 1th  of  July,  in  the  same  year,  Wil-        t. 
Itam  Penn,  having  interested  many  persons  in  his 
grant,  agreed  with  the  *' adventurers  and  purcha- 
sers^* in  England,  on  "  certain  conditions  or  con- 
cessions,'' which  being  for  their  mutual  advantage, 
were  to  be  obligatory  in  the  future  management  of 
the  property  and  settlement  of  the  province.    The 
9th  of  these ,  conditions  is,  that  **  in  every  100,000 
acres,  the  governor  and  {Mx>prietary,  by  lot,  re- 
sefveth  ten  to  himself,  which  shall  lie  but  in  one 
place/' 

It  would  seem  as  if  this  article  should  be  con- 
strued as  restraining  the  power  of  the  proprietor. 
Being  the  abscrfute  owner  of  the  soil,  it  was  in  his 
power,  independent  of  contract,  to  sell,  or  not  to 
sell,  any  part  of  it.  But,  as  the  valtl^  of  the  lands 
must  necessarily  depend  on  the.  progress  of  settle- 
ment, it  was  obviously  the  interest  of  the  great 
purchasers  and  adventurers,  as  well  as  of  the  pro- 
prietor, that  he  should  open  the  country  generally 
to  emigrants.  It  was  also  the  interest  of  the  pro* 
prietor,  to  make  large  reservations  for  his  private 
use,  that  he  might  avail  himself  of  the  increased 
value  to  be  derived  from  settlement.  To  prevent 
bis  checking  the  advance  of  the  settlements  by  un- 
reasonable reservations,  this  article  fixes  the  pro- 
portion of  land  which  he  may  take  out  of  the  ge- 
neral stock  offered  to  the  public.  The  great  mass 
.  of  land  was  in  the  market,  to  be  acquired  by  any 
adventurer,  at  a  given  price ;  but  out  of  this  mass, 

VoL.'lX.  33 
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1824.     the  proprietor  reserved  for  himself  one  tenth,  to 
lie  in  bodies  of  not  less  than  100,000  acres. 

The  survey  reserving  these  lands.forhis  own  use, 
whether  distinguished  by  the  common  appellation 
of  manor,  or  by  any  other  name,  was  not  to  give 
any  new  title  to  the  proprietor.  The  sole  effect 
was,  to  separate  the  land  so  surveyed  from  the 
common  stock,  and  to  withdraw  it  from  the  mar- 
ket. The  survey  was  notic.e  to  all  the  world,  that 
the  land  was  not. subject  to  individual  appropria- 
tion on  the  common  terms,  but  could  be  acquired 
only  by  special  contract. 

It  was  not  the  intention,  because  it  could  not  be 
the  interest  of  the  proprietor,  to  continue  all  these 
manors,  or  reserved  lands,  as  unoccupied  wastes, 
but  to  sell  them  at  such  advanced  price  as  the  con- 
tinuing progress  of  settlement  and  increase  of  po- 
pulation would  justify.  The  lands  reserved,  Hnd 
the  lands  not  reserved,  belonged  equally  to  the 
proprietor,  and  were  equally  for  sale.  The  only 
difference  between  them  was,  that  the  lands  not 
reserved,  were  offered  to  the  public  at  a  fixed  price, 
while  those  which  were  reserved,  could  be  acqui- 
red only  by  special  agreement.  I'his  difference 
producedthedistinction,  of  which  we  have  heard  in 
argument,  and  which  seems  to  have  been  well  un- 
derstood in  Pennsylvania,  between  warrants  on  the 
common  terms,  and  warrants  to  agree. 

In  the  year  1762,  a  warrant  was  issued  for  the 
survey  of  the  manor  of  Springetsbury.  This  war- 
rant recites  a  former  survey  of  the  same  land,  in 
1722,  Bs  a  manor,  states  the  general  outlines  of 
such  former  survey,  and  directs  a  resurvey.     This  ' 


OF  THE  UNITED  STATES. 

resurvey  was  made,  and  returned  into  the  land 
office,  in  the  year  1768,  where?  it  has  remained 
ever  since,  among  the  documents  of  the  land 
titles  in  Pennsylvania. 

This  resurvey  included  the  lands  of  the  plain- 
tiffs in  error,  which  were  held  under  warrants,  of 
which  the  following  has  been  selected  as  a  spe- 
cimen : 

"  Pennsylvania  J  ss. :    By  the  Proprietaries. 

"Whereas,  Bartholomew  Sesrang,  of  the  coun- 
ty of  Lancaster,  hath  requested  that  we  would 
grant  him  to  take  up  two  hundred  acres  of  land, 
situate  between  Codorus  creek  and  Little  Cone- 
waga  creek,  adjoining  the  lands  of  Killian  Smith 
and  Philip  Heintz,  on  the  west  side  of  the  Susque- 
hannah  river,  in  the  said  county  of  Lancaster,  for 
which  he  agrees  to.  pay  to  our  use  the  sum  of  fif- 
teen pounds  ten  ^hillings,  current  money  of  this 
province,  for  each  hundred  acres ;  and  the  yearly 
quit-rent  of  one  halfpenny  sterling  for  every  acre 
thereof. 

"  These  are,  therefore,  to  authorize  and  require 
you  to  survey,  or  cause  to  be  surveyed,  unto  the 
said  Bartholomew,  at  the  place  aforesaid,  accord- 
ing to  the  method  of  townships  appointed,  the  said 
quantity  of  200  acres,  if  not  already  surveyed  or 
appropriated,  and  make  return  thereof  into  the 
secretary's  office,  in  order  for  further  confirmation ; 
for  which  this  shall  be  your  sufficient  warrant : 
which  survey,  in  case  the  said  Bartholomew  fulfil 
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1824.    the  above  agreement  within  six  months  from  the 
date  hereof,  shall  be  valid ;  otherwise  void. 

^' Given  under  my  hand  and  seal  of  the  land 
office,  by  virtue  of  certun  powers  from 
the  said  Proprietaries,  at  Philadelphia, 
[l.  9.]  this  eighth  day  of  January,  Anno  Do- 
mini one  thousand  seven  hundred  and 
forty-two.  George  Thomas. 

"  To  Wm.  Parsons,  Surveyor  General^ 

In  virtue  of  this  warrant,  a  survey  of  the  land 
claimed  by  Caleb  Kirk,  one  of  the,  plaintiffs  in 
error,  was  made  on  the  12th  of  October,  1747, 
in  iavour  of  Jacob  Wagner,  the  then  holder  of 
the  warrant,  by  various  mesne  transfers.  The 
title  was  regularly  deduced  by  various  convey- 
ances, from  Wagner  to  Kirk,  accompanied  with 
possession. 

No  grant  .has  been  issued  for  the  lands.  .  Ten 
pounds,  in  part  of  the  consideration,  were  paid, 
about  the  date  of  the  warrant,  and  there  is  no 
proof  of  the  payment  of  the  residue. 

It  appears  to  have  been  the  common  usage,  for 
the  pn^rietaries  to  give  great  indulgence  to  the 
purchasers  of  lands,  for  the  purchase  money.  Al- 
though, by  the  terms  of  the  contract,  the  survey 
was  declared  to  be  void,  unless  the  agreement 
were  fulfilled  in  six  months,  yet  the  proprietaries 
appear  not  to  have  been  in  the  practice  of  avail- 
ing themselves  of  this  condition.  Large  arrear- 
ages of  purchase  money  remained  due  after  the 
surveys  were  made,  which,  as  the  grants  were 
withheld,  were  debts  upon  interest,  secured  in  the 
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beflt.possiUe  manner.    This  credit  was  mutually     1824. 
advantageous.    By  accelerating  the  settlement  of 
the  province,  it  was  beneficial  to  the  proprietaries; 
and  the  purchaser  could  terminate  it  whenever  it 
ceased  to  be  beneficial  to  himself. 

Until  the  war  of  our  revolution,  this  state  of 
thirgs  appears  to  have  continued.  The  settle- 
ments advanced  with  great  rapidity.  Manors  were 
surveyed,  lands  were  sold,  and  large  arrearages 
were  due  for  purchases  made,  both  within  and 
without  the  manors.  The  only  distinction  appears 
to  have  been,  that  the  reserved  lands  were  sold 
by  special  contract,  and  the  lands  not  reserved, 
were  sold  at  stated  prices. 

When  the  war  of  our  revolution  commenced, 
the  proprietary  went  to  Great  Britain,  and  was, 
consequently,  to  be  considered  as  a  British  sub- 
ject, not  as  an  American  citizen.  The  right  to 
confiscate  his  property,  or  to  leave  it  untouched, 
was  in  the  government  of  Pennsylvania.  The 
Legislature  of  that  State,  for  reasons  satisfactory 
to  itself,N  took  a  middle  course.  In  1779,  an  act 
was  passed,  entitled  "An  act  for  vesting  the  estate 
of  the  late  proprietaries  of  Pennsylvania  in  this 
Commonwealth.''  This  ejectment  was  brought 
in  the  year  1819. 

On  the  trial  of  the  cause,  the  question,  whether 
the  land  in  controversy  was  included  within  the 
Hnes  of  the  manor  of  Springetsbury,  as  surveyed 
under  the  warrant  of  1762,  was  left  to  the  jury, 
who  have  found  that  it  was  included  within  them. 
The  opinion  of  the  Judges  who  tried  the  cause, 
was,  that  if  the  land  was  within  those  lines,  the 
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1824.  right  of  4he  plaintiflT^  in  that  Court,  was  excepted 
out  of  the  general  operation  of  the  act  of  1779, 
and  was  not  vested  in  the  Commonwealth. 

To  this  opinion  an  exception  was  taken,  which 
has  been  supported  in  this  Court  by  arguments, 
in  part,  applicable  to  warrants  of  every  descrip- 
tion ;  andi  in  part,  to  those  only  which  were  issued 
on  the  common  terms. 

In  that  part  of  the  argument  which  applies  to 
all  warrants,  the  plaintiffs  in  error  contend,  that 
the  5th  section  of  the  act  of  1779,  vests  all  the 
rights  of  the  proprietary  in  the  commonwealth, 
with  the  exception  of  those  only  which  are  reser- 
ved by  other  sections  of  the  same  act ;  and  that 
the  right  to  the  purchase  money,  which  then  re- 
mained unpaid,  is  comprehended  within  the  gene- 
ral words  of  the  5th  section,  and  not  excepted  in 
any  other  section. 

In  considering  this  argument,  it  will  be  neces- 
sary to  examine  the  5th  section  critically,  and  to 
ascertain  its  extent  with  precision. 

It  enacts,  "  that  all  and  every  the  estate,  right, 
title,  interest,  property,  claim,  and  demand,  of 
the  heirs,"  &c.  ''  or  others  claiming  as  proprieta- 
ries of  Pennsylvania,"  "  to  which  they,  or  any  of 
them,  were  entitled,  or  which  to  them  were 
deemed  to  belong  on  the  4th  day  of  July,  1776, 
of,  iUj  or  to,  the  soil  and  land  contained  within 
the  limits  of  the  said  province,"  "  together  with 
the  royalties,  franchises,  lordships,  and  all  other 
the  hereditaments  and  premises  comprised,  men- 
tioned, or  granted  in  the  same  charter  or  letters 
patent  of  the  said  King  Charles  the  second,  (ex- 
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cept  as  hereinafter  is  excepted,)  shall  be,  and  they     1824 
are  hereby  vested  in  the  Commonwealth  of  Penn- 
sylvania." 

The  first  part  of  t)ie  description  of  that  which 
the  Legislature  intended  to  vest  in  the  Common- 
wealth, comprehends  all  the  rights  of  the  proprie- 
taries in  the  ^^  soil  and  land"  of  Pennsylvania,  but 
comprehends  nothing  else.  It  would  not,  we  pre- 
sume, be  contended,  that  this  part  of  the  descrip- 
tion would  embrace  the  purchase  money  due  for 
land,  if  any  such  case  existed,  which  had  been 
sold  and  conveyed  by  the  proprietary,  and  for  the 
purchase  money  of  which  a  bond  had  been  taken. 
This  act  could  not,  we  presume,  be  pleaded  in 
bar  to  an  action  of  debt  on  a  bond  given  to  se- 
cure the  payment  of  money  due  for  land.  This 
section,  at  least,  is  directed  against  the  landed 
estate  of  the  proprietary,  not  against  his  claiins 
for  money. 

If  this  first  part  of  the  description  does  not 
reach  debts  on  account  of  land  sold,  neither  does 
the  second.  It  seems  almost  useless  to  observe, 
that  a  debt  for  land  sold,  is  neither  ^*  a  royalty, 
franchise,  lordship,  or  other  hereditament;"  and 
that  it  forms  no  part  of  the  premises  granted  in 
the  charter. 

The  subsequent  part  of  the  section  vests  nothing. 
It  contains  only  a  more  ample  description  of  the 
absolute  and  unqualified  manner  in  which  the 
property,  previously  described,  is  to  vest  in  the 
Commonwealth.  It  is  freed  and  discharged  from 
every  incumbrance,  claim,  or  demand  whati^oever, 
as  fiilly  as  if  the  said  charter,  Sec.  "  and  all  other 
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1824.  the  estate,  right,  and  title,  of  the  said  proprieta- 
ries, of,  in,  and  to  the  same  premiseliy  were  herein 
transcribed  and  repeaUdJ*^  . 

It  is  unnecessary  to  comment  on  the  particulair 
words  of  the  legislature,  which  are  regularly  and 
technically  applicable  to  the  charter,  beoanse  itis 
too  obvious  for  controversy,  that  the  whole  design 
and  effect  of  the  clause  is  to  show,  that  the  property 
described  in  the  preceding  confiscating  clause,  is 
to  vest  in  the  Commonwealth,  freed  from  every 
trust,  limitation,  or  incumbrance  whatsoever.  But 
the  property  comprehended  in  the  ponfiscating 
clause,  was  land  only ;  and  the  land  of  the  proprie- 
taries, together  with  the  royalties,  Soc.  annexed 
to  it. 

If,  then,  the  particular  subject  of  this  controver- 
sy  be  within  the  5th  section  of  the  act  of  1779,  it  is 
because  it  is  to  be  considered  as  land  to  which  the 
proprietaries  were  entitled.  If  not  so  considered, 
the  5th  section  does  not  vest  it  in  the  Common- 
wealth. If  it  be  so  con8idere<jl,  the  next  inquiry  is, 
whether  it  be  within  the  exceptions  made  by  the 
act. 

The  8th  section  provides  and  enacts,  ^Hhat  all 
and  every  the  private  estates,  lands  and  heredita- 
ments of  any  of  the  said  proprietaries,  whereof 
they  are  now  possessed,  or  to  which  they  are  now 
entitled,  in  their  private  several  right  or  capacity, 
by  devise,  purchase  or  descent ;  and  likewise  all 
the  land  called  and  known  by  the  name  of  'the 
proprietary  tenths,'  or  manors,  which  were  duly 
surveyed  and  returned  into  the  land  office,  on  or 
before  the  4th  day  of  July,  in  the  year  1776,  toge- 
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ther  with  the  quit  or  other  rents,  and  arrearages  of  1824. 
Tents,  reserved  out  of  the  said  proprietary  tenths, 
or  manors,  or  any  part  or  parts  thereof,  which  have 
been  sold,  be  confirmed,  ratified  and  established 
forever,  according  to  such  estate  or  estates  therein, 
and  under  such  limitations,  uses,  and  trusts,  as  in 
and  by  the  several  and  respective  reservations, 
grants,  and  conveyances  thereof,  are*  directed  and 
appointed.^* 

This  section  reserves  the  private  estates  of  the 
proprietaries,  ''and  likewise  all  the  lands  called 
and  known  by  the  name  of  'the  proprietary 
tenths,'  or  manors,  which  were  duly  surveyed  and 
returned  into  the  land  office,  on  or  before  the  4th 
day  of  July,  in  the  year  1776.'* 

That  the  manor  of  Springetsbury  was  dulys  ur- 
veyed,  and  returned  into  the  land  office  before  the^ 
4th  of  July,  1776,  has  not  been  controverted  in  this 
Court,  so  far  as  respects  land  not  sold  before  the 
resurvey,  which  constitutes  the  question  now  un- 
der particular  consideration;  and  that  the  land 
for  which  this  ejectment  was  brought,  lies  within 
the  survey  describing  the  external  boundaries  of 
that  manor,  is  established  by  the  verdict  of  the  ju- 
ry.    The  dilemma,  then,  presented  to  the  plaintiffs 
in  error,  is  a  fair  one.    The  legislature  did  or  did 
not  consider  the  right  reserved  by  the  proprietary 
to  re-enter  and  avoid  the  warrant,  or  to  re-grant 
the  land,  as  an  estate  or  interest  in^e  soil,  as  land, 
even  before  such  right  was  asserted.     If  it  was 
so  considered,  and,  as  land,  was  confiscated  by  the 
5th  section,  then  it  was  likewise  so  considered  in 
the  8th  section;  and,  as  land,  was  excepted  «nd 
Vol- IX.  M 
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1824.  saved  to  the  proprietary.  If  the  Legislature  codbi* 
^'^^^^^^  dered  this  right  merely  as  a  claim  to  money,  secu- 
v.^  red  on  the  land,  then  it  is  not  confiscated  by  the 
5th  section,  but  remains  to  the  proprietor,  unaffec* 
ted  by  it.  We  can  perceive  no  principle  of  sound 
construction,  by  which,  comparing  the  5tli  and  8th 
sections  with  each  other,  the  5th  shall,  so  far  as 
respects  land  in  manors,  be  made  more  compre- 
hensive than  the  8th  ;  no  principle  by  which  the 
confiscating  clause  shall  be  made  broader  than 
the  saving  clause. 

.   It  was  necessary  to  reserve  the  quit-rents  ex- 
pressly in  the  8th  section,  because  they  may,  on 
fair  construction,  be  understood  to  be  comprehend- 
ed in  the  5th  section ;  and,  consequently,  to  be 
vested  in  the  Commonwealth,  if  not  expressly  ex- 
cepted.   The  quit-rents  would  not,  indeed,  be  con- 
fiscated by  that  part  of  the  section  which  relates  to 
soil  or  land ;  but  may  very  well  pass  under  the 
words  "royalties,  franchises,  lordships^  and  all 
other  the  hereditaments  and  premues  comprised, 
mentioned,  and  granted  in  the  same  charter^  or 
some  of  them."  The  quit-rent  is  a  hereditament, 
reserved  under  the  veiy  words  of  the  charter,  and 
annexed  to  the  seignory.    It  would  not  be  abso- 
lutely improper,  to  term  it  "royalty,*'  since  similar 
reservations  ace  generally  to  be  found  in  grants 
made  to  individuals  in  the  royal  governments.  The 
express  exception  of  quit-rents,  therefore,  without 
mentioning  the  arrears  of  purchase  money,  fur- 
nish no  argument  in  favour  of  theplaintifis  in  er- 
for.    The  quit-rents  were  excepted  in  the  8th  sec- 
tion. f>ecause  they  would,  if  not  excepted,  have 
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been  vested  in  the  Commonwealth  by  the  5th.  The     1 824. 
arrears  of  pm'chase  money  were  not  excepted,  be-  ^^^^^ 
cause  they  did  not  pass  by  the  5th  section.    But      ^  v. 
if  the  quit-rents  were  not  comprised  in  the  5th  sec- 
tion, they  were  abolished  in  the  9th|  and  might, 
therefore,  without  impropriety,  be  included  in  the 
exception  of  the  8th,  so  far  as  respects  manors. 

There  is  nothing  in  the  act  of  1 779,  which  would 
lead  to  the  opinion,  that  the  Legislature  was  actu- 
ated by  a  spirit  of  hostility  against  the  Penn  fami- 
ly.    No  disposition  is  shown  to  confiscate  the  debts 
generally,  which  were  due  to  that  family.     The 
great  object  of  the  act  was/  to  transfer  the  right  to 
the  soil  of  Pennsylvania,  from  the  proprietary  to 
the  Commonwealth.     This  was  a  great  and  a  na- 
tional object.     It  was  of  the  more  pressing  impor- 
tance at  the  moment,  because  no  means  existed  at 
the  time  of  obtaining  titles  to  ungranted  lands,  in 
consequence  of  which,  as  the  4th  section  recites. 
'' multitudes  of  inhabitants  were  daily  emigrating 
from  the  State.''    In  accomplishing  this  great  ob- 
ject, the  Legislature  was  not  unmindful  of  the  ties 
by  which  Pennsylvania  had  been  formerly  connect- 
ed ^th  the  proprietor.    In  addition  to  the  private 
estates  of  the  family,  to  the  manors  actually  sur- 
veyed, and  to  the  quit-rents  received  on  the  lands 
sold  within  those  manors,  120,000  pounds  sterling 
are  bestowed  on  the  family,  among  other  conside- 
rations,''in  remembrance  of  the  enterprising  spirit 
which  distinguished  the  founder  of  Pennsylvania.'* 
Not  only,  then,  is  there  nothing  in  the  act  evincing 
that  vindictive,  hostile  temper,  which  would  justi- 
fy the  Court  in  extending  it.  by  construction,  to 
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1824.  objects  not  fairly  embraced  by  its  terms,  but  its 
^^^yjj^  whole  spirit  is  in  opposition  to  the  idea.  Taking 
▼.  this  view  of  the  subject,  we  should  be  astonished, 
indeed,  to  find,  that  the  same  Legislature  which  left 
untouched  the  accruing  quit*rents  on  the  lands 
sold  within  the  manors,  as  well  as  those  which 
were  in  arrear,  should  seize  the  arrears  of  purchase 
money  within  the  same  manors  ;  that  the  Legisla- 
ture should  spare,  so  far  as  respected  the  manors, 
that  which  partook,  in  its  nature  and  essence,  of 
the  proprietary  character,  and  should  seize  that 
which  was,  in  its  essence,  private  debt,  and  was 
distinguishable  from  other  private  debts  in  nothing 
but  in  the  manner  in  which  it  was  secured. 

The  5th  and  8th  sections,  then,  leave  the  ar- 
rears of  purchase  money  due  for  land  sold  within 
the  manors,  precisely  in  the  situation  in  which  the 
act  found  them. 

Both  parties  have  resorted  to  the  9th  and  10th 
sections  of  the  act. 

The  9th  section  discharges  all  the  lands  held 
under  the  late  proprietaries,  not  within  the  tenths 
or  manors,  from  quit-rents,  or  arrearages  of  quit- 
rents,  and  arrearages  of  purchase  money.  And 
the  10th  section  provides  ''  that  the  said  ikrrear- 
ages  of  purchase  money,  other  than  for  lands  • 
within  the  said  tenths  and  manors,  shall  be  ac- 
counted to  be  due  and  payable  to  the  Common- 
wealth." 

No  man  who  reads  l^is  act,  will  be  at  a  loss 
for  the  motive  which  induced  the  draftsman  of 
the  bill  to  introduce  the  9th  isection.  The  5th  asd 
8th  taken  together,  would  leave  all  the '  lands  of 
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Pennsylvania  still  chargeable  witb  quit-rentSi  and  1824. 
would  vest  those  not  within  the  manors,  in  the 
Commonwealth.  It  was.  the  intention  of  the  Le- 
gislature to  discharge  the  lands  not  within  the 
manors,  from  this  burthen,  and  a  section  was  ne- 
cessary for  that  purpose.  Read  the  section,  omit- 
ting the  words  respecting  the  purchase  money  of 
lands  not  within  the  manors,  and  it  expresses, 
with  plainness  and  perspicuity,  the  ideft  which  has 
been  suggested.  AH  who  are  acquainted  with 
our  course  of  legislation,  know,  that  afler  a  bill 
has  been  framed,  and  the  language  adapted  to  its 
objects,  amendments  are  sometimes  introduced 
into  it,  in  a  late  stage  of  its  progress,  without 
being  sufficiently  cautious  to  change  the  language 
which  was  adapted  to  the  original  matter,  so  as 
to  fit  it  to  the  new  matter  contained  in  the  amend- 
ment. This  can  alone  account  for  the  perplexity 
and  confusion  of  the  9th  and  1 0th  sections  of  tlii>* 
act.  The  9tli  section,  which  is  so  perfectly  clear 
without  the  words  respecting  the  arrearages  of 
purchase  money  for  lands  not  within  the  manors, 
is  80  embarrassed  and  confused  with  them,  as  to 
be  scarcely  intelligible;  and  the  whole  office  of 
the  10th  section  is,  to  vtst  in  the  Commonwealth 
a  part  of  that  which  the  9th  had  abolished.  Courts 
must,  however,  give  to  these  sections  that  inter- 
pretation which  seems  best  to  comport  with  the 
intention  of  the  Legislature. 

The  8th  section  had  confirmed  to  the  proprie- 
tors, for  ever,  the  quit-rents  reserved  in  the  ma- 
nors. The  9th,  which  was  intended  to  abolish  all 
quit-rents  on  all   othor  landjs,  commences  with 
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1824.  general  words,  which  in  themselves  would  com* 
^"^^yj^  prehend  the  quit-rents  of  the  manors,  and  produce 
▼.  a  conflict  between  the  two  sections,  were  not 
those  general  words  limited  and  explained  after- 
wards. But  they  are  limited  and  explained  by 
the  words  "  other  than  the  quit  or  other  rents,  re- 
served within  the  proprietary  tenths,  or  manors, 
before  mentioned."  Between  the  general  words, 
however,  with  which  the  clause  commences,  and 
those  words  of  limitation,  which  have  been  just 
recited,  are  introduced  thu  words,  '^  and  arrearages 
of  purchase  money  for  lands  not  within  the  tenths 
or  manors  aforesaid."  Because  the  words  of  limi- 
tation apply  to  the  quit-rents  only,  and  not  to  the 
purchase  money,  it  has  been  supposed  that  the 
purchase  money  for  lands  within,  as  well  as  with- 
out, the  manors,  has  been  abolished,  and  that 
the  concluding  words  of  the  section,  that  the 
''  same  lands  shall  be  held  free  and  discharged 
therefrom,  for  ever,"  apply  to  the  purchase  money 
of  lands  within  the  manors,  as  well  as  to  the  quit- 
rents  of  lands  not  within  the  manors. 

This  construction  cannot,  we  think,  be  sus- 
tained. The  general  words  which  introduce  the 
section,  required  the  exception  and  limitation  af- 
terwards introduced,  so  far  as  respected  'quit- 
rents;  but  the  words  respecting  purchase  money, 
contain  their  limitation  within  themselves.  The 
words  of  description  exclude  lands  within  the 
manors.  No  general  w<irds  are  applied  to  the 
purchase  money,  which  require  subsequent  expla- 
nation or  diminution.  The  words  of  limitation 
too«  are,  in  themselves,  applicable  to  quit-rents 
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Only.  When,  then,  we  come  to  the  enacting  part  1^. 
of  the  clause,  which  qrdains  that  the  '^  same 
lands  and  other  hereditaments,  shall  be  held  free 
and  discharged  therefrom,  and  from  the  payment 
thereof,  for  ever;'*  and  ask,  what  are  the  same 
lands?  and  from  what  are  they  discharged?  the 
only  answer  which  can  be  made  to  the  question  is, 
that  ^'  the  same  lands'*  are  lands  not  within  the 
manors;  and  that  the  discharge  is  "  from  all  quit- 
rents  other  than  the  quit  or  other  rents  reserved 
within  the  proprietary  tenths  or  manors,  before 
mentioned,"  *^  and  arrearages  of  purchase  money 
for  lands  not  within  the  tenths  or  manors  afore 
said/'  That  the  Legislature  deemed  it  necessary, 
by  one  of  these  sections,  to  take  from  the  proprie- 
taries the  arrearages  of  purchase  money  not  vtrithin 
the  manors,  and  by  the  other,  to  vest  them  in  the 
Commonwealth,  is  proof  that  this  was  not  done 
by  the  5th. 

The  inference  to  be  drawn,  as  we  think,  from 
the  9th  section,  that  the  Legislature  never  lost 
sight  of  the  distinction  set  up  between  manors 
and  the  general  territoiy  of  thb  Commonwealth, 
is  strengthened  by  the  language  of  the  10th  sec- 
tion,  which  provides  and  enacts,  ^  that,^  in  order 
to  preserve  equality  among  the  purchasers  of  land 
under  the  said  late  proprietaries^  the  said  arrears 
of  purchase  money,  other  than  for  lands  within 
the  said  tenths  and  manors,  shall  be  accounted 
to  be  due  and  payable  to  the  Commonwealth." 

Now,  if  the  Legislature  had  /lupposed  itself,  by 
the  preceding  section,  to  have  abolished  all  the 
arrears  of  purchase  money  due  from  lands  within 
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1834.  the  manors,  bow  would  it  '^  preserve  equality 
among  the  purchasers/'  to  codrce  the  payment  of 
the  purchase  money  for  lands  without  the  manors, 
to  the  Commonwealth  ?  Or,  what  motive  can  be 
assigned  for  discharging  those  within  the  manors 
from  paying  for  their  land%  and  requiring  pay- 
ment from  those  without  the  manors.  It  would 
be  a  caprice  for  which  it  would  be  impossible  to 
account 

Where  the  language  of  the  Legislature  is  clear, 
Courts  cannot  be  permitted  to  assume  an  inten- 
tion repugnant  to  that  language,  because  it  im- 
ports what  they  think  unreasonable ;  but  words 
are  not  to  be  forced  out  of  their  natural  meaning, 
to  produce  what  is  unreasonable,  if  not  absurd. 

The  plaintiffs  in  error  also  rely  on  the  6th  sec- 
tion of  the  act  establishing  a  land  office,  passed 
in  1781,  as  amounting,  unequivocally,  to  a  confis- 
cation of  the  rights  of  the  proprietary  in  the  land 
in  contest. 

This  proposition  is  sustained,  by  applying  to  all 
lands,  words  which  are,  indeed,  generat  in  them- 
selves, but  which  are,  obviously  enough,  used  by 
the  Legislature  with  reference  to  particular  lands, 
the  right  to  which  was  vested  in  the  Common- 
wealth by  the  act  of  1779. 

This  act  does  not  purport  to  be  an  act  of  con- 
fiscation, but  an  act  for  opening  a  land  office  for 
the  lands  of  the  Commonwealth.  It  does  not  piur- 
port  to  be  an  act^of  acquisition,  but  of  disposition 
of  that  which  had  been  previously  acquired.  It 
commences  with  a  recital,  that  ''  many  of  the 
lands  in  the  State,  heretofore  taken  up,"  &(s. 
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''  are  yet  unpatented,  and  the  purchase  inoueyi  1824. 
and  arrearages  of  purchase  moneyi  thereon  due, 
are  vested  in  the  Commonwealth;''  **  and  the 
owners  and  holders  of  such  rights,  since  the  shut- 
ting up  of  the  land  office,  have  not  had  it  in  their 
power  to  pay  in  the  purchase  money  and  obtain 
patents:  for  remedy  whereof,  be  it  enacted,  that 
an  office  be  erected,''  &c. 

The  subsequent  regulations,  then,  respecting 
the  payment  of  the  purchase  money,  were  in- 
tended for  such  purchase  money  only  as  was  al* 
ready  vested  in  the  Commonwealth ;  and  the  un- 
patented lands  referred  to,  are  those  ouly,  the 
purchase  money  due  on  which  was  then  vested 
in  the  Commonwealth.  It  is  important,  too,  in 
the  construction  of  this  act,  to  recollect  that 
the  framers  of  the  act  of  1779  could  not  have 
intended  any  interference,  by  means  of  a  land 
office,  or  otherwise,  with  the  manors.  They 
remained  the  property  of  the  proprietaries,  who 
were  themselves  to  receive  the  arrears  of  purchase 
money,  and  to  complete  the  titles.  The  whole 
act  being  framed  for  the  property  of  the  Common- 
wealth, the  general  words  of  the  6th  section  must 
be  understood  to  be  limited  to  the  subject  matter 
of  the  act ;  that  is,  to  the  property  of  the  Com- 
monwealth. 

The  act  directs,  that  patents  shall  be  issued  for 
lands  for  which  the  purchase  money  shall  be  re- 
ceived: and  the  16th  section  directs,  that  the  land, 
so  granted,  **  shall  be  free  and  dear  of  all  reser- 
vations and  restrictions,  as  to  mines,  royalties, 
quit-rents,  or  otherwise  "  Now,  the  act  of  1779 
Vol.  IX.  35 
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1824.  expressly  reserves  for.  the  proprietors  the  quit- 
rents  within  the  manors.  This  aet»  then,  cannot 
be  construed  to  authorize  the  issuing  patents  for 
lands  within  the  manors,  unless  it  be  also  c<hi- 
strued  to  be  a  confiscation,  by  implication,  of 
property  expressly  reserved  for,  and  vested  in  in- 
dividuals, by  a  preceding  act  of  the  Legislature. 
This  construction,  to  be  justified,  must  be  una- 
voidable. 

But  the  12th  section  appears  to  the  Court  to 
deserve  some  consideration.  That  section  de- 
clares, '^  that  nothing  in  the  act  shall  be  construed 
to  extend  to  lands,  not  granted  in  the  usual  forms 
of  the  land  office/' 

There  were,  then,  lands  in  Pennsylvania,  *^  not 
granted  in  the  usual  forms  of  the  land  office." 

As  this  case  comes  on  after  a  general  verdict, 
on  an  exception  to  a  charge  given  by  the  Court  to 
the  jury,  it  is  incumbent  on  the  person  taking  the 
exception,  to  show  that  the  charge  is  errcmeous.  If 
it  comprehended  this  act,  of  which  the  Court  is 
not  satisfied,  still  it  is  incumbent  on  the  exceptor 
to  show  that  lands  within  manors  were  '^  granted 
in  the  usual  forms  of  the  land  office."  This  fact 
is  not  shown. 

The  act  of  1 783  is  obviously  limited  to  the  same 
subject  to  which  the  act  of  1781  applies.  All  ar- 
guments founded  on  this  act  are  liable,  too,  to  this 
additional  objection.  It  was  enacted  after  the 
treaty  of  peace,  when  the  power  of  the  State  Legis- 
lature over  the  estate  of  William  Penn,  real  and 
personal,  had  ceased. 

We  come  now  to  that  part  of  the  argument  which 
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applies  particularly  to  warrants  issued  on  the  com-     1 824. 
mon  terms,  for  lands  afterwards  surveyed  as  a  ^"^^^^ 
manor.  r. 

It  is  contended  by  the  plaintiffs  in  error,  that  ^"^^* 
such  lands,  though  comprehended  geographically 
within  the  lines  of  a  manor,  are  not  legally  a  part 
of  it ;  and  are  not,  therefore,  either  as  to  the  land 
itself,  or  as  to  the  purchase  money,  saved  to  the 
proprietaries,  under  the  act  of  1779. 

The  reservation  in  the  8th  section  of  that  act,  is 
of  '^all  the  lands  called  and  known  by  the  name  of 
'  the  proprietary  tenths,  or  manors,'  which  were 
duly  surveyed  and  returned  into  the  land  office, 
on  or  before  the  4th  day  of  July,  1776." 

It  has  not  been  suggested,  that  the  lands  which 
may  happen  to  be  held  by  common  warrants  with- 
in a  manor,  are  distinguished  by  a  different  appel- 
lation, and  are ''not  called  and  known  by  the  ge- 
neral name  given  to  all  the  adjoining  lands  within 
the  survey  f  but  it  is  contended j  that  such  are  not 
brought  ifidthin  that  part  of  the  description,  which 
requires  that  they  should  be  ''duly  surveyed."  Al- 
though lands  for  which  a  conditional  warrant  had 
previously  issued,  be,  in  fact,  surveyed  as  a  manor, 
it  is  insisted  that  such  survey  was  not  duly  made. 

This  is  giving  to  the  word  "duly,'' a  meaning 
which,  in  the  opinion  of  the  Court,  was  not  intend- 
ed by  the  Legislature. 

The  act  of  1779  conferred  no  new  right  on  the 
Penns,  but  left  them  in  possession  of  their  pre-ex- 
i^ng  rights,  whatever  they  might  be,  within  a  de- 
scribed territory.  It  did  not  interfet-e  with  any 
controversy  which  might  exist  between  Penn  and 
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1824.  Others  within  that  territory,  but  left  such  contro 
versy  to  be  decided  between  the  parties,  as  if  the 
law  had  never  been  passed.  The  act  is  simply  an 
adjustment  between  Penn  and  the  Commonwealth. 
It  refers  to  a  fact  of  public  notoriety,  as  marking 
the  lines  of  division  between  them.  That  fact  is, 
a  survey,  duly  made  and  returned  into  the  land 
office,  before  the  4th  of  July,  1776.  The  survey 
must  be  understood  as  one  entire  thing,  describin<v 
the  particular  tract  of  country  surveyed,  and  the 
words  "duly  made,"  mean,  made  according  to  tho 
forms  prescribed  by  law  or  usage.  It  waa  verv 
well  known,  that,  within  these  surveys,  some  landb 
were  sold,  and  some  were  not  sold.  On  all  which 
were  sold,  quit-rents  were  received,  and  on  some 
of  them,  the  purchase  money  was  still  due.  Witli 
the  land,  if  not  sold,  with  the  quit-rents  and  pur^^ 
chase  money,  if  sold,  the  Legislature,  as  has  been 
already  shown,  declares  its  purpose  not  to  inter- 
fere. There  is  nothings  in  the  language,  nor  is 
there  any  thing  in  the  character  of  the  transaction, 
which  would  lead  to  the  opinion  that  the  Legisla- 
ture  intended  to  discriminate  between  the  differ- 
ent  rights  of  the  proprietaries  within  the  manors. 
The  hand  of  government  is  not  laid  upon  the  ma- 
nors, and  all  the  rights  of  the  proprietaries  within 
those  boundaries,  whether  to  land,  purchase  money, 
or  quit-rents,  remain  untouched.  There  can  be 
no  conceivable  reason  for  supposing,  that  the  Le- 
gislature meant  to  inquire  into  the  dates  of  the 
warrants  evidencing  the  sale  of  lands,  while  the 
right  to  sell  was  acknowledged,  and  to  discharge 
one  contract  of  sale  within  the  untouched  bounda- 


OF  THE  UNITED  STATES  277 

ry,  while  another  remained  valid.    The  words     1824. 
make  no  such  distinctioD,  and  we  can  perceive 
nothing  in  the  nature  of  the  property  which  will 
justify  the  Court  in  making  it. 

If  we  trace  these  words,  "manors,"  and  "proprie- 
tary tenths,'^  to  their  first  use,  we  shall  find  rea- 
son to  confirm,  not  to  change,  the  sense  in  which  we 
suppose  them  to  have  been  used  in  the  act  of  1779. 

By  the  19th  section'  of  the  charter,  license  is 
granted  to  William  Penn,  and  his  heirs,  "to  erect 
any  parcels  of  land,  within  the  province  aforesaid, 
into  manors."  There  is  no  restriction  on  this 
power,  which  confines  its  exercise  to  lands  which 
are  vacant  at  the  time.  There  was,  then,  no  want 
of  power  in  Penn  to  comprehend  within  a  manor 
lands  which  were  actually  sold.  The  rights  of  the 
purchaser,  the  tenure  by  which  he  held  his  proper- 
ty, could  not  be  changed,  nor  would  they  be  chan- 
ged, by  including  his  land  within  the  survey  of  a 
manor. 

The  proprietary  tenths  originate  in  the  "condi- 
tions or  concessions  agreed  on  between  William 
Penn  and  certain  adventurers  and  purchasers,  on 
the  11th  of  July,  1681.  The  9th  condition,  or 
concession,  is:  "In  every  100,000  acres,  the  go- 
vernor and  proprietary,  by  lot,  reserveth  ten  to 
himself,  which  shall  lie  but  in  one  place." 

Now,  it  is  very  apparent  that,  supposing  this  sti- 
pulation to  be  a  fundamental  law,  and  to  enure  to 
the  benefit  of  all  the  inhabitants,  it  can  only  re- 
strain the  proprietary  from  reserving  more  than 
ten  out  of  every  100,000  uteres  of  land,  and  compel 
him  to  lay  it  off  in  one  body.    If  within  any  survey 
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1824.     of  10,600  acres,  there  should  be  some  lands  pre- 
^■^^yj^  viously  granted,  the  survey  would  certainly  not  im- 
▼;        pair  those  grants ;  nor  would  those  grants  vitiate 
the  survey.     The  respective  rights  of  the  parties 
.    would  depend  upon  the  law,  which  would  decide 
that  the  purchaser  should  hold  his  land,  on  com- 
plying with  the  conditi6ns^of  the  purchase;  and 
that,  on  his  failing  to  comply  with  them,  the  proprie- 
tary might  either  indulge  him  by  giving  further 
time,  or  might  re-enter  and  hold  the  l&nd,  or  re- 
grant  it.     In  th^  event  of  re-entry,  it  can  scarcely 
be  contended,  that  this  land  would  not  be  consi- 
dered as  a  part  of  the  proprietary  tenth,  provided 
it  did  not  swell  the  amount  of  the  reservation  be^ 
yond  the  tenth  which  might  be  legally  reserved. 
The  including  of  Ian  .s  previously  sold,  within  a 
survey  of  a  reserved  tenth,  as  it  would  give  the 
proprietary  no  new  right  against  the  purchaser, 
might  sink  so  much  of  his  reservation,  but  could 
produce  no  other  question  than  might  arise  be- 
tween him  and  the  purchaser,  respecting  the  vali- 
dity of  the  sale.     These  are  questions  with  which 
the  Legislature  of  1779  manifested  no  intention  to 
interfere.    It  will  not,  we  presume,  be  doubted, 
that  the  words ''manors"  and  "proprietary  tenths," 
have  the  same  meaning  throughout  the  act ;  that 
they  always  designate  the  same  lands ;  that,  when 
used  in  reference  to  quit-rents,  they  have  the  same 
meaning  as  when  used  in  reference  to  the  arrears 
of  purchase  money. 

Now,  it  appears,  from  the  statement  of  the  tes^ 
timony  made  in  the  charge  of  the  Court  to  the 
jury,  which  is  the  only  regular  information  of  the 
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evidence  given  in  the  cause,  that  an  agreement  1824. 
was  entered  into,  ip  1736,  between  the  proprie- 
tary and  a  number  of  tlie  inhabitants,  by  which 
he  engaged  to  make  them  titles  for  certain  speci- 
fied quantities  of  land  in  their  possession,  on  the 
common  terms.  This  agreement  is  stated  to  have 
been  afterwards  carried  into  execution.  The  con- 
tract, as  stated,  contains  unequivocal  proof  of 
having  been  made  under  the  idea  that  the  survey 
of  1722  vras  valid,  that  it  related  to  lands  within 
the  lines  of  that  survey,  and'  that  the  land  within 
its  lines  was  considered  as  a  manor.  That  survey 
may  not  have  been  attended  with  those  circum- 
stances whi<?h  would  bring  it  within  the  saving  of 
the  act  of  1779,  and,  certainly,  in  this  cnuse/  is 
not  to  be  considered  as  a  valid  survey  of  a  manor, 
it  was,  nevertheless,  believed,  in  1736,  by  the 
parties  to  this  contract,  to  be  a  manor ;  and  those 
proceedings  which  took  place  respecting  lands 
within  it,  are,  consequently,  such  as  might  take 
place  respecting  lands  within  a  manor.  We  find 
sales  of  land  made  to  fifty-two  persons,  upon  the 
common  t^rms,  and  jDrrmits  mH<ie  to  them  accord^ 
ing  to  contract.  When  ihi?  final  survey  was  made, 
comprehending  these  lands  as  being  part  of  the 
manor  of  Springetshury,  were  they  less  a  part  of 
that  manor  because  they  were  granted  as  a  part 
of  it  before  that  survey  was  made.^^  When,  in 
1779,  the  Legislature  excepted  from  confiscation 
the  quit*rents  **  reserved  out  of  the  said  proprie- 
tary tenths  or  manors,''  is  it  credible  that  they 
intended  to  create  a  distinction,  never  heard  of 
before,   between  the  quit-rents  on  lands  Ijring 
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1 824.  within  the  lines  of  the  manor,  and  sold  as  part  of 
the  manor,  to  depend  on  the  terms  or  the  time  of 
the  grant  f 

The  defendants  in  the  Circuit  Court  gave  in 
evidence,  fifteen  instances  of  lands  lying  within 
the  manor  being  settled  for  on  the  common  terms. 
Were  these  lands  excluded  from  the  manor  by 
being  so  settled  for?    Did  the  Legislature  of 
1779,  when  about  to  save  for  the  proprietaries 
the  quit-rents  reserved  out  of  manors  or  proprie- 
tary tenths,  or  out   of  land  commonly  called 
and  known  by  the  name  of  manors  or  proprie- 
tary tenths,  which  were  duly  surveyed  and  to- 
turned  into  the  land  office,   on  or  before  the 
4th  of  July,  1776,  fix  its  mind  on  the  survey  to 
which  reference  is  made,  or  on  the  dates  and 
terms  of  the  grants  made  for  lands  within  the  sur- 
vey?   If  on  the  survey,  then  the  language  ex- 
presses the  intention ;  if  some  other  distinction 
was  designe^y  it  is  strange  that  no  words  were 
inserted  pointing  to  such  distinction.    The  Legis- 
lature intended  to  confiscate  the  estates  of  the 
proprietaries  in  part,  and  in  part  oftly.     The  line 
of  partitipn  between  the  Commonwealth  and  the 
Penn  family,  was  to  be  drawn.     It  was  the  pro- 
vince of  wisdom  and  of  justice  to  make  this  line 
a  plain  one.     It  was  proper  that  the  Common- 
wealth, and  Penn,  and  the  people  of  Pennsylva- 
nia, should  be  able  distinctly  to  discern  it.     If 
the  lines  of  the  manors,  as  surveyed  and  returned 
in  tlie  land  office,  before  the  4th  of  July,  1776, 
constitute  the  dividing  lines  betyireen  the  parties, 
they  are  plainly  and  distinctly  drawn.     If  some 
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imaginary  distinctions  are  to  be  made  between     1824* 
the  lands  comprehended  within  those  lines,  or  the  ^*^2^^^ 
quit-rents  reserved  on  those  which  had  been  sold,      ^  t. 
the  whole  certainty  of  the  division  is  lost,  unless 
some  other  line,  equally  plain,  equally  rational, 
and  equally  justified  by  the  words  of  the  act,  can 
be  substituted.     Is  this  practicable  in  the  case 
before  the  Court?    Extensive  sale&rwere  made  in 
a  tract  of  country,  supposed  by  the  seller  and  the 
purchaser  to  be  a  manor.    Other  sales  were  made, 
containing  in  the  contracts  no  intrinsic  evidence 
that  the  parties  understood  the  lands  to  be  within 
a  manor.     The  purchase  money,  in  both  cases, 
is  paid,  and  deeds  are  made,  reserving  the  usual 
quit-rents.     To  ascertain  the  real  boundaries  of 
the  manor,  to  make  a  legal  survey  of  it,  if  one 
had  not  before  been  made,  a  warrant  of  resurvey 
is  issued,  and  a  survey  made  and  returned  into 
the  land  office,  comprehending  both  these  classes 
of  lands,  with  others  which  were  at  the  same  time 
vacant,  as  being  within  the  manor.     When  the 
Legislature  saves  to  the  proprietaries  the  quit^ 
rents  out  of  lands  sold  within  the  manors,  can  a 
distinction   have   been  intended  between  those 
lands  which  were  sold  as  part  of  the  manor  before, 
and  those  which  were  sold  after  the  resurvey? 
If  it  be  assumed,  where  the  warrants  contain  no 
evidence  of  being  intended  for  manor  lands,  that 
the  parties  or  the  proprietaries  were  ignorant  of 
their  being  comprehended  within  a  manor,  what 
difference,  in  reason,  can  this  make?    The  lands 
were  eqiially  liable  to  quit-rents  in  the  one  case 
and  the  other.    They  were  equally  within  a  manor. 
Vol.  IX.  36 
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1824.  whether  known  or  not  known  to  be  within  it. 
^'^^^J^  Could  the  Legislature  have  a  motive  in  the  one 
j^.^  case  more  than  in  the  other,  for  abolishing  these 
quit-rents?  If  the  motive  existed,  it  would  be 
shown  in. the  language  adopted.  But  the  search 
for  it  in  the  language  of  the  Legislature,  would 
be  as  fruitless  as  in  the  reason  of  the  case.  The 
Court  cannot  set  up  this  distinction. 

If  the  word  manor,  when  used  as  describing 
territory  within  which  quit-rents  are  saved,  com- 
prehends lands  sold  before  the  resurvey,  then  the 
same  word,  when  applied  to  the  arrears  of  pur- 
chase money,  retains  the  same  meaning. 

It  has  been  urged  in  argument,  that  the  Legis- 
lature intended  clearly  to  distinguish  between  the 
rights  of  Penn,  as  an  individual,  and  his  rights  as 
proprietor.  The  first  were  reserved;  the  last 
were  confiscated.  This  distinction,  so  far  as  re- 
spects the  subject  of  the  present  controversy,  is 
not  to  be  found  in  the  law.  The  8th  section  con- 
firms to  the  proprietaries  all  their  private  estates, 
''  and  likewise  all  the  lands  called  and  known  by 
the  name  of  the  proprietary  tenths  or  manors.'* 
These  proprietary  tenths  or  manors,  then,  did  not 
compose  a  part  of,  but  were  in  addition  to,  their 
private  estates.  They  were  held  too  by  precisely 
the  same  title  by  wbich  other  lands  in  Pennsylva- 
nia, not  sold  nor  reserved,  w«re  held.  Nor  was 
there  any  new  modification  of  that  title.  They 
were  withdrawn  from  the  mass  of  property  offered 
for  sale  on  the  common  terms;  but  were  still  held 
by  Penn,  solely  as  proprietor  under  the  charter. 
The  quit-rents,  too,  were  clearly  an  appendage 
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to  the  origii^al  grant,  retained  on  the  l^ds  which     1824. 
were  sold,  and  retained  by  Penn  in  his  character  ^''^^^^ 
as  proprietor.^Tet  these  are  expressly  saved  to       ▼: 
him.    There  is,  then,  in  the  act  of  1779,  no  in^ 
tontidn  to  make  the  private  and  proprietary  rights 
of  Penn  the  criterion  by  which  the  line  of  parti- 
tion between  him  and  the  Commonwealth  should 
be  ascertained;  but  there  is  a  clear  intention  to 
divide  his  proprietary  estate,  and  to  make  his  sur- 
veys of  manors  the  criterion  by  which  this  line  of 
partition  should  be  ascertained. 

This  result  is,  we  think,  very  clearly  produced, 
so  far  as  respects  the  soil,  by  the  5th  and  8th  sec- 
tions; and  is,  we  think,  produced  not  less  clearly 
with  respect  to  the  arrears  of  purchase  money,  by 
the  9th  and  10th  sections.  Strike  out  those  sec- 
tions, and  there  is  nothing  in  the  act  which  can 
reach  the  arrears  of  purchase  money,  within  or 
without  the  manors.  They  would,  like  other  debts, 
remain  the  property  of  the  creditor.  The  9th  sec- 
tion expressly  abolishes  ''the  arrearages  of  pnr- 
chase  moneys  for  lands  not  within  the  tenths  or 
manors  aforesaid;"  and  if,  as  we  think,  the  tenth, 
or  manor,  was  in  the  minds  of  the  Legislature,  de- 
scribed by  a  survey  thereof,  made  according  to 
law  or  usage,  and  returned  into  the  land  office  be- 
fore the  4th  of  July,  1 776,  then  the  lands  on  which 
the  arrearage  of  purchase  money  is  claimed,  in 
this  case,  are  within  one  of  the  aforesaid  tenths,  or 
manors. 

We  think,  then,  that  the  lands,  or  the  purchase 
money,  which  the  plaintiflb  in  the  Circuit  Court 
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1824.     claim  in  this  case,  are  not  confiscated  by  any  act 
of  the  State  of  Pennsylvania. 

Before  we  take  leave  of  the  act  of  1779,  it  may 
be  proper  to  inquire,  whether  it  has  any  operation 
on  the  lands  lying  within  the  manors,  and  which 
had  been  sold,  but  not  granted,  the  terms  of  sale 
not  having  been  complied  with.     It  will  be  recol- 
lected, that  those  on  whose  property  this  law  acted, 
were  the  subjects  of  an  enemy,  and  that  the  Le- 
gislature possessed  full  power  over  their  estates. 
Having  the  power  to  confiscate  absolutely,  they 
might  modify  that  power  in  its  exercise,  as  to  them 
might  seem  proper.      The  7th  section  provides 
and  enacts,  that  all  the  rights,  &c.  which  were  de- 
rived from  the  proprietaries,  or  to  which  any  per- 
son other  than  the  said  proprietaries  were  entitled, 
**  either  in  law  or  equity,"  by  virtue  of  any  deed, 
patent,  warrant  or  survey,  of,  in  or  to  any  p^art  or 
portion  of  the  lands  contained  within  the  limits  of 
this  State,  or  by  virtue  of  any  location  filed  in  the 
land  office  before  the  4th  of  July>  1776,  shall  be, 
and  they  are  hereby  confirmed,  ratified,  and  esta- 
blished for  ever,  according  to  such  estate  or  estates^ 
rights  or  interests,  and  under  such  limitations  or 
uses  9S  in  and  by  the  several  and  respective  grants 
and  conveyances  thereof  are  directed   and  ap* 
pointed. 

This  section  comprehends  all  the  lands  within 
the  State,  whether  within  or  without  the  manors, 
to  which  any  individuals  had  derived  a  title  from 
the  proprietaries,  either  in  law  or  equity,  by  virtue 
of  any  deed,  patent,  warrant  or  survey,  and  con- 
firms such  title  according  to  the  estate,  right  or  in- 
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terest  conveyed.  That  the  section  operates  alike  1824. 
on  lands  within  and  without  the  manors,  and  that 
it  confirms  titles  under  warrants  or  surveys^  fat 
which  the  purchase  money  has  been  paid,  are  cer- 
tain. It  is  equally  certain,  that  it  does  not  inter- 
fere with  the  arrears  of  purchase  money  which  may 
still  be  due,  because  that  whole  subject  is  taken 
up  and  disposed  of  in  the  9th  and  10th  sections  of 
the  act.  The  doubt  is,  whether  it  has  any  in- 
fluence on  any  lands,  the  purchase  money  for  which 
had  not  been  paid ;  and  if  any,  how  it  afi'ects  the 
title  to  such  lands. 

The  right  of  re-entry  was  reserved  as  a  securi- 
ty for  the  payment  of  the  purchase  money,  but 
does  not  appear  to  have  been  exerted,  and  was 
probably  considered  in  the  light  of  a  mortgage,  to 
be  used  merely  as  the  means  of  enforcing  the  fulfil- 
ment of  the  contract,  not  as  absolutely  terminating 
the  estate.  That  the  proprietaries  looked  on  for 
a  great  number  of  years,  and  saw  lands  held  under 
warrants  void  on  their  face,  for  the  failure  to  fulfil 
the  contract  within  the  specified  time  of  six  months, 
and  never,  in  a  single  instance,  so  far  as  appears  in 
the>case,  or  has  been  alleged  in  argument,  attempt- 
ed to  avoid  the  estate,  would  certainly,  afibrd  a 
strong  equity  to  such  purchaser  against  the  proprie- 
tary, should  such  an  attempt  be  made.  And  that 
ejectments  were  maintained  on  such  titles,  is  also 
evidence  of  the  opinion  entertained  of  them  in  the 
Courts  of  Pennsylvania.  It  seems  to  havb  been 
understood  hy  all,  that  the  proprietary  was  to  avail 
himself  of  the  condition  in  the  ^arrant,  for  no 
other  purpose  than  to  coerce  the  pa3rment  of  the 
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1824«     purchase  money.    This  became,  from  usage,  a 
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kind  of  tacit  agreement^  which  their  real  interest 
y^^  required  all  parties  to  observe.  Tet,  when  a  new 
state  of  things  was  introduced,  it  was  natural  for 
that  numerous  class  of  purchasers,  who  had  not 
paid  jup  the  whole  of  the  purchase  money,  to  be 
uneasy  at  the  hazard  in  which  their  titles  were  in- 
volved ;  and  their  representatives  would  very  na- 
turally feel  disposed  to  quiet  their  minds^on  this 
interesting  subject.  It  would  not  be  unreak^nable, 
to  suppose  the  existence  of  a  disposition  to  make 
the  contract  expressly  what  it  was  understood  to 
be,  and  to  do  away  the  forfeiture,  except  as  a  mode 
of  enforcing  payment  of  the  arrears  of  purchase 
money.  The  confirmation  of  titles,  by  their  own 
terms  void,  for  non-payment  of  the  purchase  mo- 
ney, accompanied  with  the  preservation  of  the 
right  to  the  purchase  money,  admits  of  the  con- 
struction, that  the  clause  of  forfeiture  may  be  used 
to  enforce  the  payment  of  those  arrears,  but  not  as 
extinguishing  the  estate.  At  all  events,  this  sec- 
tion has  the  same  application  to  lands  within,  as 
to  lands  without  the  manor ;  and  the  construction 
it  has  received  with  respect  to  the  one,  may  serve 
as  a  rule  for  the  other. 

The  next  exception  to  be  considered,  is  to  that 
part  of  the  charge,  which  declares  the  act  of  1705, 
commonly  called  the  seven  years  law,  to  be  in- 
applicable to  the  case.  That  act  enacts,  **  that 
seven  years  quiet  possession  of  lands  within  this 
province,  which  were  first  entered  on  upon  an 
equitable  right,  shall  for  ever  give  an  unquestiona-^ 
ble  titie  to  the  same  against  all>  during  the  es* 
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tate  whereof  they  are  or  shall  be  possessed,  except     1824. 
in  cases  of  infants/'  &c. 

It  has  been  contended,  that  this  act  is  merely 
retrospective;  and,  in  support  of  this  opinion,  it 
has  been  said,  that  for  more  than  one  hundred 
years  it  has  never  been  resorted  to  in  the  Courts-* 
of  Pennsylvania. 

To  this  argument  it  is  answered,  that  the  lan- 
guage of  the  act  is  prospective,  that  it  purports 
to  be  an  act  of  limitations,  that  it  is  found  among 
the  printed  statutes  of  Pennsylvania,  and  that  its 
operation  has  never  been  denied,  so  far  as  we  are 
informed,  in  any  of  the  Courts  of  that  State.  Du- 
ring the  irregularities  which  take  place  in  the  first 
settlement  of  a  country,  an  act  of  limitations  is 
peculiarly  desirable,  and  it  would  be  strange  if 
Pennsylvania  should  have  remained  entirely  with- 
out one.  The  16th  section  of  the  laws  agreed 
upon  in  England,  enacts,  *'  that  seven  years  quiet 
possession  shall  give  an  unquestionable  right,  ex«- 
cept  in  cases  of  infants,''  &c.  An  act  of  the  same 
import  as  to  possession,  without  any  exception  in 
favour  of  infants  and  others,  was  passed  in  170Q, 
but^was  repealed  in  England,  in  1705,  in  which 
year  the  act  was  passed  which  is  now  under 
consideration.  The  people  of  Pennsylvania  had 
one  uniform  and  constant  wish  on  tliis  subject. 
Neither  the  16th  section  of  the  laws  agreed  on  in 
England,  nor  the  repealed  act  of  1700,  can  be 
considered  as  retrospective ;  and  there  is  some 
difficulty  in  giving  this  construction  to  the  act  of 
1705.  But,  the  Courts  of  Pennsylvania  having 
never  considered  this  act  as  having  the  effect  of 
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1824.  an  act  of  limitations,  this  Court  is  not  inclined  to 
^■^JIJ^^  go  further  than  they  have  gone.  If,  however,  it 
T.  were  to  be  so  considered,  it  must  be  governed  by 
^  *  those  rules  which  apply  to  acts  of  limitation  gene- 
rally. 

One  of  these,  which  has  been  recognised  in  the 
Courts  of  England,  and  in  all  others  where  the 
rules  established  in  those  Courts  have  been  adopt- 
ed, is,  that  possession,  to  give  title,  must  be  ad- 
versary. The  word  is  not,  indeed,  to  be^found  in 
the  statutes ;  but  the  plainest  dictates  of  common 
justice  require  that  it  should  be  implied.  It  would 
shock  that  sense  of  right  which  must  be  felt 
equally  by  legislators  and  by  Judges,  if  a  posses- 
sion which  was  permissive,  and  entirely  consis- 
tent with  the  title  of  another,  should  silently  bar 
that  title.  Several  cases  have  been  decided  in 
this  Court,  in  which  the  principle  seems  to  have 
been  considered  as  generally  acknowledged;* 
and  in  the  State  of  Pennsylvania  particiilarly,  it 
has  been  expressly  recognised.  To  allow  a  dif- 
ferent construction,  would  be  to  make  the  statute 
of  limitations  a  statute  for  the  encouragement  of 
fraud — a  statute  to  enable  one  man  to  steal  the 
title  of  another  by  professing  to  hold  under  it. 
No  laws  admit  of  such  a  construction. 

The  true  question  then  is,  whether  the  occu- 
pancy of  those  who  held  under  these  conditional 
warrants,  was  consistent  with,  or  adversary  to, 

a  See  Alexander  v.  Pendletoo,  8  Cranch^  462.  Base  v.  Gray, 
4  Wheat.  Rep.  213.  MTlary  v.  Ross,  5  JVheat  Rep.  Il6. 
kicard  v.  Williams,  7  Wheat.  Rep.  59. 
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the  title  of  the  proprietaries  r*  Upon  the  answer  1824. 
to  this  question,  it  seems  difficult  to  entertain  a 
serious  doubt.  It  is  reasonable  to  suppose  that 
the  practice  of  selling  lands  on  credit,  and  of 
issuing  warrants  in  the  form  of  that  which  is  in- 
serted in  this  case,  and  of  holding  the  legal  title 
to  secure  the  payment  of  the  purchase  money, 
prevailed  from  the  first  proceedings  under  the 
charter,  until  the  declaration  of  independence,  a 
period  of  near  one  hundred  years.  In  the  parti- 
cular case  before  the  Court,  credit  was  given  from 
the  year  1742;  and  we  are  not  informed,  and, 
consequently,  have  no  reason  to  suppose,  that 
this  indulgence  was  singular.  The  legislation  of 
Pennsylvania  on  the  subject,  justifies  the  contrary 
opinion;  for  we  perceive  among  their  printed  sta- 
tutes, several  of  a  late  date,  giving  farther  time  to 
pay  in  the  purchase  money  for  lands  sold  before 
the  10th  of  December,  1776.  These  acts  of  far- 
ther indulgence,  continued  for  such  a  length  of 
time,  furnish  strong  evidence  that  the  cases  were 
very  numerous  to  which  those  acts  would  apply; 
and  show,  too,  that  in  the  opinion  of  the  Legis- 
lature, no  act  of  limitations  had  barred  the  claim. 
NoWy  this  practice,  in  which  the  proprietaries, 
and  a  great  portion  of  the  population  of  Pennsyl- 
vania, concurred,  is  incompatible  with  the  idea 
that  the  title  of  the  purchaser  became  adversary  to 
that  of  the  proprietary,  within  six  months  after 
the  date  of  the  warrant  of  survey.  In  the  case 
before  the  Court,  the  survey  was  made,  in  fact, 
upwards  of  five  years  after  the  date  of  the  war- 
rant.    Is  it  conceivable  that  the  surveyor,  who 
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1824.  was  an  agent  of  the  proprietary,  would  have  made 
the  survey,  had  he  supposed  it  to  confer  a  title 
adversary  to  that  of  his  principal?  a  title  which 
would  enable  the  holder,  by  remaining  quiet  only 
one  year  and  three  months  longer,'  to  set  the 
proprietary  at  defiance,  and  to  hold  the  land  dis- 
charged from  the  contract  by  which  it  was  ac- 
quired. The  very  practice  of  holding  back  the 
title)  and  of  giving  toch  iextensive  indulgence  for 
the  payment  of  the  purchase  money,  seems  to  de- 
monstrate a  general  opinion,  that,  so  long  as  this 
state  of  things  continued,  the  title, to  the  land 
was  still  in  the  proprietary,  and  the  purchaser  ac- 
knowledged his  title.  The  occupation  of  the 
purchaser  was  with  the  consent  of  the  proprie- 
tary, and,  consequently,  not  hostile  to  his  rights. 
The  proprietary  permitted  the  purchaser  to  hold 
the  land>  subject  to  his  claim  to  the  purchase  mo- 
ney;  and  the  purchaser  held  under  the  admission, 
that  the  land  remained  liable  to  the  purchase 
money,  and  that  the  proprietary  might,  at  any  dis- 
tance of  time,  assert  his  title  to  it,  so  far  at  least 
as  to  secure. his  purchase  money.  There  seems 
to  have  been  a  mutual,  understanding  and  a  mu- 
tual confidence  between  the  parties.  How  far.  the 
proprietary  may  have  had  it  in  his  power  to  vio- 
late this  confidence,  by  seizing  the  land,  and  re- 
fusing to  convey  it  on  a  tender,  of  the  residue  of 
the  purchase  money,  is  a  question  which  does,  not 
appear  ever  to  have  been  determined,  or  ever  to 
have  occurred.  But,  certainly,  during  this  state 
of  things,  the  purchaser  could  not  be  considered 
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as  holding  a  possession  adversary  to  the  title  which     1824. 
he  acknowledged. 

It  has  been  contended,  that  the  -survey  of  the 
manor  was  a  determination  of  the  estate  under 
the  warranty  and  the  assertion  of  an  adversary  title, 
from  which  time  the  act  of  limitations  began  to 
run. 

There  is  certainly  nothing  in  the  fact  itself, 
which  supports  this  proposition.  All  the  transac- 
tions of  the  parties  contradict  it.  There  is  no  fact 
which  shows  a  disposition  in  the  proprietary  to  re- 
enter on  any  lands  for  which  a  warrant  had  pre- 
viously been  granted ;  nor  is  any  case  of  such  re- 
entry shown,  from  the  first  settlement  of  Pennsyl- 
vania. Several  instances  are  mentioned,  of  grants 
completed  on  the  common  terms,  within  the  manor 
of  Springetsbury,  while  it  was  considered  by  the 
parties  as  a  manor..  No  inference,  then,  is  to  be 
drawn  from  the  facts  in  the  case,  favourable  to  the 
conclusion,  that  the  survey  of  a  tract  of  country  as 
a  manor,  was  considered  as  determining  the  estates 
created  by  surveys  on  warrants  previously  issued, 
the  conditions  of  which  had  not  been  fulfilled  by 
the  purchasers.  This  must  be  a  conclusion  of  law, 
from  the  single  act  of  survey,  so  inflexible  as  not 
to  be  influenced  by  the  intention  with  which  that 
act  was  performed,  and  the  opinion  prevailing  at 
the  time,  as  attested  by  usage,  or  the  argument 
cannot  be  sustained. 

But  how  is  this  conclusion  of  law  to  be  support- 
ed ?  The  survey  of  a  large  tract  of  land  cannot  be^ 
considered  as  an  entry  on  a  smaller  tract  within 
its  lines^  as  an  ouster  of  the  occupant,  or  even  as  a 
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1824.  trespass  on  him.  How^  then,  can  such  survey  be 
considered  as  having  any  legal  effect  different 
from  the  intention  with  which  it  was  made  ?  It  is 
indispensable  to  the  argument,  to  maintain  that  the 
mere  act  of  survey  does,  of  itself,  in  point  of  law, 
show  an  intention  inconsistent  with  the  continu- 
ance of  any  conditional  estate,  within  the  .limits  of 
the  manor.  This  the  plaintiffs  in  error  have  en- 
deavoured to  maintain ;  and  for  this  purpose  have 
contended,  that  a  new  title,  which  they  call  the 
**  manorial  title,"  and  which  they  say  is  distinct 
from  the  proprietary  title,  was  created  by  the  sur- 
vey :  that  the  plaintiffs  in  error  hold  under  the 
proprietary  title ;  the  plaintiffs  in  ejectment,  under 
the  nbanorial  title.  Their  claims  are,  consequent- 
ly, adversary  to  each  other. 

But  this  argument  cannot  be  reconciled  with 
the  fact.  No  new  title  was  created  by  the  sur- 
vey. There  was  no  source  from  which  title  could 
be  derived,  othei  than  from  the  proprietary  him- 
self. The  survey  was,  not  to  give  a  new  tide,  but 
to  separate  a  certain  tract  of  land  from  the  gene- 
ral mass,  which  was  offered  to  every  adventurer. 
The  effect  of  this  survey  was,  not  to  avoid  con- 
tracts already  made,  but  to  give  notice  to  the  pub- 
lic, that  these  lands  were  thereafter  to  be  acquired 
by  special  contract  only.  The  act  of  1779  found 
this  to  be  the  existing  state  of  things;  and,  in  di- 
viding the  estates  of  the  proprietaries  between 
the  Commonwealth  and  the  former  owners,  adopt- 
ed the  lines  of  the  manors  as  the  lines  of  partition 
between  them.    This  created  no  new  title,  but  left 
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lo  the  proprietaries  their  former  title,  within  the     1824. 
described  bpundaries. 

We  perceive,  then,  nothing,  either  in  the  law 
or  the  fact  of  this  transaction,  which  tends  to  show 
that  the  possession  of  the  plaintiffs  in  error  has 
been  adversary  to  the  rights  of  the  person  under 
whom  he  originally  claimed. 

Having  considered  the  act  of  1705  as  if  it  were 
an  act  of  limitations,  all  the  reasoning  which  has 
been  applied  to  that  act,  applies  also  to  the  act  of 
1 785,  on  which  the  8th  exception  is  founded.  The 
several  treaties  forpied  with  Britain,  have  a  very 
important  influence  on  the  time  which  has  elapsed 
since  the  war  between  the  two  countries. 

The  opinion  that  the  plaintiffs  in  ejectment  have 
still  a  right,  notwithstanding  the  acts  of  1705  and 
1785,  to  proceed  at  law,  presupposes  their  consent 
to  the  continuance  of  the  original  title,  created  by 
the  warrant ;  for  if  the  possession  taken  under  the 
warrant  or  survey  was  not  continued  with  the  con- 
sent of  the  proprietary,  it  imn^.ediately  became  ad- 
versary, and  the  act  of  limitations  immediately 
commenced.  If,  then,  there  be  any  case  in  which 
this  assent  is  not  to  be  presumed,  that  is  a  case  in 
which  the  plaintiff  in  ejectment  is  barred  by  the  act 
of  1705  or  1785. 

If,  as  the  Court  thinks,  the  rights  of  the  proprie- 
taries were  converted,  by  long  acquiescence  in  the 
usage  which  must  have  been  known  to  them,  of 
selling  the  lands,  as  being  liable  only  for  the  pur- 
chase money ;  or,  by  the  7th  section  of  the  act  of 
1779,  or  by  both  united,  into  a  mere  right  to  the 
purchase  money,  still  the  remedy  of  proceedin^r 
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1824.  against  the  land  for  the  purchase  money  remains, 
and  is  not  taken  away  by  the  act  of  1779.  That 
act,  having  reserved  the  purchase  money  for  the 
proprietor^  must,  of  course,  be  construed  to  reserve 
his  remedy,  unless  it  was  expressly  taken  away. 
It  is  not  easy  to  point  out  any  other  remedy  than 
thisf,  by  ejectment.  The  original  purchaser  has 
transferred;  and  were  his  representatives  even 
still  liable  for  the  purchase  money,  which  is  far 
from  being  admitted,  they  may  not  be  able  to  pay 
it,  if  they  could  be  found.  It  was  not  on  their  per- 
sonal responsibility,  but  on  the  land  itself,  that  the 
vendor  relied.  His  claim  was  attached  to  the 
land,  and  passed  with  it.  The  remedy  reserved  is 
on  the  land,  not  on  the  person.  It  would  be  diffi- 
cult to  form  an  action  at  law  against  the  person  ; 
and  in  Pennsylvania,  there  is  no  Court  of  Chance- 
ry, even  if  a  bill  in  equity  could  be  sustained.  The 
remedy  must  be  by  ejectment. 

There  are  other  exceptions  in  the  record,  which, 
though  not  pressed,  have  not  been  waived.  It  was, 
therefore,  the  duty  of  the  Court  to  examine  them. 
The  result  of  that  examination  is,  that  the  only  se- 
rious questions  in  the  cause  are  those  which  grow 
out  of  the  acts  of  1705  and  1779.  These  having 
been  rightly  decided,  there  is  no  error,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Johnson,  dissented. — The  reason- 
ing upon  this  cause,  must  be  utterly  unintelligible 
to  those  who  hear  it,  unless  premised  by  the  fol- 
lowing state  of  facts : 

The  grant  to  William  Penn,  vested  in  him  and 
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his  heirs,  both  the  soil  and  sovereignty  of  the  State  1824. 
of  Pennsylvania,  subject  to  a  few  reservations  of 
right  and  power,  not  material  to  be  noticed  here. 
But,  before  his  colony  took  their  departure  from 
England,  he  entered  into  a  variety  of  stipulations, 
restricting  the  exerciae  of  both  his  power  and 
rights  over  the  territory  which  they  were  about  to 
occupy.  These  are  known  by  the  epithets  of  his 
conditions  or  concessions ;  and  it  is  by  one  of  the 
articles  of  this  instrument  that  he  precludes  him- 
self from  setting  fipart  more  than  one  tenth  of  the 
soil,  for  the  several  and  individual  use  of  his  fami- 
ly. The  rest  was  to  be  granted  out  to  settlers, 
on  terms  which  were  to  be  common  to  all  except 
those  who  purchased  within  the  proprietary  tenths,, 
with  whom  he  was  at  liberty  to  contract  as  he 
pleased  for  the  sale  of  his  lands. 

By  the  17th  section  of  the  charter,  there  was 
power  given  to  the  proprietary  to  erect  manors, 
with  right  of  court-baron,  frank-pledge,  &c.,  and 
to  grant  the  land  therein  for  estates,  which  the 
grantees  could  not  devest  of  the  incident  of  being 
held  directly  of  the  manor,  or  the  grantee  of  the 
manor,  who  is  denominated  lord  of  the  manor. 
The  manor  of  Springetsbury,  within  which  this 
land  lies,  was  surveyed  for  the  use  of  the  proprie,- 
taries,  and  surveyed  as  a  manor.  There  was  evi- 
dence in  the  cause  belowi  of  its  having  been  laid 
off  as  early  as  1722,  but  it  was  certainly  resur- 
veyed  in  1768;  and  aj^  the  Court  below  rested  the 
case  upon  the  effect  of  the  resurvey,  as  equivalent 
to  an  original  appropriation,  I  presume  the  case 
does  not  require  that  we  should  look  beyond  it. 


296  CASES  IN  THE  SUPREME  COURT 

1824.  The  titles  under  which  the  defendants  below  (and 
plaintiffs  in  appeal,)  defend  their  possession,  ori- 
ginated in  1747  and  1748,  and  would  be  entitled 
to  unquestionable  precedence,  but  for  the  follow- 
ing facts:  The  warrants  of  survey  contain  a  con- 
dition in  these  words^  <'  which  survey,  in  case  the 
said  A.  B.  fulfil  the  above  agreement  within  six 
months  from  the  date  hereof,  shall  be  valid,  other- 
wise void."  The  agreement  here  referred  to 
was,  to  pay  a  sum  of  money,  (called,  with  re- 
ference to  its  fixed  amount,  the  common  terms,) 
in  six  months.  A  portion,  about  one  third,  of  this 
sum,  it  appears,  was  paid,  but  there  was  nothing 
in  the  cause  to  sustain  the  payment  of  the  residue, 
unless  it  was  possession,  lapse  of  time,  and  sup- 
posed acquiescence  of  the  proprietaries.  When 
the  manor  was  surveyed  in  1768,  there  were  many 
of  these  individual  land-holders  comprized  within 
the  lines  then  laid  off,  all  holding  on  the  common 
terms;  and  there  were,  afterwards,  many  other 
tracts  sold,  upon  what  are  called,  in  the  pecu- 
liar language  of  that  country,  the  terms  agreed  ; 
by  which  is  understood,  according  to  a  value  to 
be  adjusted,  without  confining  the  vendor  to  the 
common  terms.  Such  tracts  were  sold  out  to  the 
purchasers  of  this  class,  as  Penn's  individual  pro- 
perty. Upon  all  these  lands  there  were  reserved 
a  small  annual  sum,  called  quit-rents.  In  the 
year  1779,  the  Legislature  passed  an  act,  entitled, 
an  act  "  for  vesting  the  estates  of  the  late  proprie- 
taries of  Pennsylvania  in  this  Commonwealth," 
by  one  section  of  which,  the  proprietary  tenths,  or 
manors,  are  granted  to  the  proprietaries.  *'  toge- 
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tber  with  the  quit-rents  and  other  rents  reserved     1824. 
thereon.'^    By  another,  all  the  lands  of  the  State,  ^"^^^ 
except  those  within  the  tenths  or  manors,  are     ^jr. 
exempted  from  quit-rents,  and  released  from  any 
lien  for  balances  of  purchase  money,  which  pur- 
chase money  is  vested  in  the  Commonwealth. 

The  question  is,  whether  the  lands  within  the 
manors,  granted  out  to  individuals  previous  to  sur- 
veying the  manors,  are  entitled  to  the  benefit  of 
these  exemptions,  in  common  with  all  lands  of 
the  same  class  within  the  State ;  and  the  action 
below  is  an  attempt  to  exclude  from  that  benefit 
those  prior  grantees,  under  the  idea  that  they  are 
excepted  by  the  effect  of  the  reservations  iq  favour 
of  the  proprietaries.  And  this  supposed  right  of 
the  proprietaries  is  asserted  through  the  medium 
of  an  action  of  ejectment,  under  the  idea  that  the 
legal  estate  is  in  the  grantee  of  the  manor,  and 
only  an  equitable  interest  in  the  tenant,  the  prior 
purchaser. 

The  received  doctrines  on  the  subject  of  what 
creates  a  legal  estate  in  a  grantee,  it  must  be  ob- 
served, are  altogether  peculiar  in  the  State  of 
Pennsylvania.  A  warrant,  a  survey,  and  payment 
of  the  consideration  money,  is  held  to  give  an  ab- 
solute estate  in  fee,  though  not  consummated  by 
a  patent.  This  subject  came  on  to  be  considered 
by  this  Court,  as  early  as  the  year  1799 ;  and  the 
law  was  then  clearly  recognised .  to  be  as  I  here 
state  it.  Judge  Iredell  uses  the  expression,  as  ap- 
plied to  a  title  so  acquired,  ''  a  legal  title,  'as  dis- 
tinguished from  an  equitable  title.'' 

a  3  DaUatj  457*  465. 

Vol.  IX.  ss 
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1824.  The  peculiarities  of  the  form  in  which  this 
questioB  comes  up,  must  be  attributed  to  local 
practice.  The  charge  given  by  the  Court,  on  sum- 
ming up  to  the  jury,  is  copied  into  the  record, 
aind  exceptions  taken  to  those  parts  of  it  which 
were  unfavourable  to  the  defendants  below.  These 
exceptions  were  ten. in  number;  but  only  the  4th, 
7th,  8th,  and  10th,  have  been  insisted  on  in  ar- 
gument here.  Of  these,- 1  consider  the  last  in 
numerical  order  as  proper  first  to  be  noticed.  It 
is  expressed  in  these  words:  **  Because  the  evi- 
dence exhibited  manifested  the  absence  of  legal 
title  in  thd  plaintiff's  lessee,  whereas  the  Court 
charged  the  jury,  that  he  was  possessed  of  the  le- 
gal title,  and  as  such,  entitled  to  recover  in  this 
action." 

The  Court  below  has  considered  the  title  of  the 
defendants  below  as  a  mere  equitable  title;  all  its 
conclusions,  from  first  to  last,  have  their  basis  in 
this  doctrine.  And  had  it  been  shown  in  argu- 
ment that  this  idea  was  sustained  by  a  course  of 
decisions  in  the  State  Courts,  I  certainly  should 
not  feel  myself  at  liberty  to  contest  it.  But  every 
thing  conspires  to  satisfy  me,  that  the  estate  vested 
in  the  warrantee  upon  the  execution  of  a  survey, 
was  never  considered  in  any  other  light  than  a 
legal  estate,  in  the  jurisprudence  of  that  country. 
Whatever  may  be  the  correct  legal  construction 
of  the  words  of  the  warrant,  if  such  has  been  the 
practical  construction,  cammimii  error  facitjus, 
and  it  is  now  too  late  to  criticise  on  the  meaning 
of  ternnsj^ 
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My  reasons  for  adopting  this  opinion  are  the     1824. 
following: 

1.  I  look  in  vain  through  the  statutes  of  that 
State,  for  any  legal  provision  for  entering,  avoid- 
ing, and  regranting  lands,  for  failure  in  paying 
the  arrears  of  purchase  money.  On  the  contrary, 
I  find  an  act  passed  on  the  9th  of  April,  1751, 
which  furnishes  a  legislative  exposition  of  the  law 
on  this  subject.  By  the  provisions  of  that  act. 
the  treasurer  is  authorized  to  issue  an  execution 
for  the  arrears  of  purchase  money  due  on  lands 
granted  prior  to  the  10th  of  December,  1776,  and 
to  levy  on  and  sell  the  land  so  granted.  That 
the  warrants  and  survey  created  in  favour  of  the 
State  a  debt  and  a  lien,  is  unquestionable ;  and 
this  is  all  that  the  State  affirms  in  passing  this  law ; 
but,  by  the  same  legal  provision,  it  negatives  the 
idea  of  the  property  in  the  soil  having  ceased  to 
exist  in  the  tenant.  No  change  in  this  respect 
was  eflfected  by  the  act  of  1779,  commonly  called 
the  vesting  act,  since  that  act  only  confirms  in- 
dividual e;  tates  according  to  their  existing  quali- 
ties. 

Nor  has  thu  legislative  power  been  altogether 
silent  on  the  subject  of  forfeiture  and  regranting ; 
for,  by  the  10th  article  of  the  concessions,  there 
is  provision  made  for  regranting  lands  which  may 
become  forfeited  for  failing,  for  three  years,  to 
seat  and  improve  them.  Nor  do  I  believe  that 
there  can  be  produced  in  the  history  of  the  juris- 
prudence of  that  country,  an  instance  in  which 
this  power  of  regranting  has  been  extended  to  any 
other  case. 
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1824.  2.  I  think  this  opinion  follows  as  a  corollary  to 
the  propoi^ition,  that  payment  of  the  considera- 
tion money  vests  a  legal  estate.  For  why  should 
a  patent  be  unnecessary,  if  there  remained  any 
act  to  be  done  on  the  part  of  the  proprietary,  in 
order  to  pass  a  legal  estate  ?  It  may  be  contended, 
that  this  doctrine  results  from  the  peculiar  juris- 
prudence of  that  State,  in  which,  for  want  of 
Courts  of  equity,  the  Courts  of  law  have  adopted 
the  maxim,  that  we  must  consider  that  as  done 
which  ought  to  be  done.  But  to  this  there  is  a 
brief  and  unanswerable  reply.  Such  might  be 
the  reason  where  a  patent  is  demanded,  and  the 
fees  tendered ;  but  such  demand  and  tender  have 
never  been  insisted  on  as  necessary  in  support  of 
the  general  effect  of  payment  of  the  consideration 
money,  to  vest  a  fee  simple  absolute,  without  a 
patent. 

Some  analogy  may  be  supposed  to  exist  be- 
tween this  case,  and  that  of  mortgagor  and  mort- 
gagee. But,  if  so,  the  relation  is  reversed,  and 
the  converse  of  the  rights  and  liabilities  of  the 
mortgagee  results  from  it.  For,  the  debtor  con- 
veys the  fee  to  the  creditor,  in  the  ordinary  form 
of  mortgaging,  and  retains  only  the  right  to  re- 
deem. Here  the  creditor  conveys  the  estate  cum 
onere.  And  the  question  as  to  the  interest  vested 
in  the  defendants  below,  whether  it  was  legal  or 
equitable,  still  recurs.  If  legal,  it  bears  an  ana- 
logy with  an  estate  in  fee  subject  to  a  charge,  ra- 
ther than  to  an  estate  subject  to  a  mortgage ;  in 
which  former  case,  the  creditor  could  not  main- 
tain ejectment. 
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rhe  only  analogy,  in  my  judgment,  between  1824. 
his  estate,  and  any  one  known  to  the  common 
law,  is  that  of  a  feoffment  on  condition.  The  war- 
rant is  the  deed,  the  survey  the  livery  of  seisin, 
and  the  condition  is  a  condition  in  deed,  as  distin- 
guished from  a  condition  in  law ;  and  it  is  also  a 
condition  subsequent.  In  which  case,  it  is  clear, 
that  the  est'  i,e  is  a  legal  estate,  and  remains  good 
until  ent-y  made  for  the  forfeiture,  by  some  one  le- 
gally authorized.  This  leads  to  the  questions, 
whether,  previous  to  their  formal  entry  on  bring- 
rng  this  ejectment,  such  an  entry  was  made  ?  Whe- 
ther legally  made?  And  what  were  its  legal  ef- 
fects ? 

Unless  the  manorial  appropriation  of  1768  can 
be  considered  as  an  entry,  it  is  not  pretended 
that  any  legal  eviction  of  the  defendants  below 
ever  took  place.  And  as  to  that,  I  think  it  perfect- 
ly clear,  that  it  could,  on  no  principle,  operate  as 
a  legal  eviction.  It  was  an  act,  on  every  princi- 
ple, perfectly  consistent  with  the  full  and  unmo- 
lested enjoyment  of  the  premises  in  question.  And 
this  consequence  follows,  whether  we  consider  it 
in  the  light  of  a  simple  designation  of  metes  and 
bounds,  over  which  the  original  proprietary  rights 
were  retained,  or,  what  appears  to  be  the  more 
proper  view,  as  an  original  grant,  converting  it 
from  an  interest  existing  in  the  proprietary,  in  his 
political  capacity,  into  an  estate  held  by  him  in  his 
individual  relations  to  the  society,  of  which  he  was 
both  a  mem!»er  and  a  ruler.  In  the  first  view, 
there  was  no  sensible  change  made  in  the  estate, 
as  it  existed  previously  in  this,  and  the  whole  ter- 
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1824.  ritory;  and  in  the  second,  the  interest  acquired, 
or  effect  produced,  could  be  nothing  beyond  that 
of  a  grant  to  aryindividual,  other  than  the  proprie- 
tary. In  the  latter  case,  it  is  perfectly  clear,  that 
running  the  circumscribing  lines,  would  be  no 
trespass  or  eviction.  These  appropriations  to  the 
proprietary,  were  intended  to  operate  exclusively 
upon  unseated  territory.  On  that  which  had  been 
previously  surveyed  to  individuals,  they  could  pro- 
duce no  effect  whatever;  otherwise  the/ might  as 
well  have  dispossessed  those  who  held  by  a  per- 
fect, as  those  who  held  by  an  inchoate  title.  Al- 
though circumscribed  by  the  lines  of  the  manor, 
the  seated  tracts  composed  no  part  of  the  thing 
appropriated ;  they  could  not  have  been  estima- 
ted as  any  part  of  the  proprietary's  tenths ;  and 
there  never  was  a  doubt  of  his  right  having  still 
existed,  to  extend  the  limits  of  his  survey,  so  as 
to  take  in  as  much  land  as  he  was  deprived  of  by 
these  prior  included  individual  appropriations.  A 
different  construction  would  be  greatly  to  his  pre- 
judice, inasmuch  as  he  might,  by  possibility,  have 
lost  the  whole  of  his  tenths,  by  taking  in  the  grants 
to  others.  This  view  of  the  subject,  I  shall  again 
have  reason  to  recur  to,  on  another  point. 

But,  if  this  circumscribing,  survey  could,  on  any 
principle,  be  held  equivalent  to  an  entry,  it  is  still 
necessary  to  maintain  that  it  was  a  legal  entry. 
And  this  I  am  prepared  to  negative,  upon  various 
grounds.  It  is  gbvior  ,  that  such  an  entry  must 
be  justified,  either  on  the  ground  of  personal  right 
ur  legal  power.  A  mere  arbitrnry  power  to  resur- 
vcy,  Aid  m  t  exist  in  the  proprietary  :  the  province 
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of  Peniufylvania  had  taken  the  form  of  a  State,  go<*  1824. 
▼erned  by  a  wise  and  beneficent  government,  in  ^'^JJ^ 
which  the  will  of  the  proprietary  had  been  subject-  ^^* 
ed  to  the  public  will,  and  his  allodial  interests 
circumscribed  to  iiis  purchase  money  and  quit- 
rents,  and  his  reserved  tenths.  As  to  the  land 
seated  under  warraiats  to  individuals,  he  was  bound 
by  his  own  concessions  and  the  legislative  will ; 
and  I  see  no  power  delegated  by  law  to  any  one 
to  enter  and  evict  for  failure  to  pay  the  considerar 
tion  money  reserved  on  such  appropriations  ;  nor 
have  we  been  told  of  any  practice  on  this  subject, 
that  could  be  construed  into  a  national  acquies- 
cence, in  the  exercise  of  such  a  power.  The  debt 
and  the  lien  remained,  but  the  right  of  eviction 
and  regranting  for  non-payment,  was  never  legali- 
zed nor  asserted,  nor  could  it,  in  any  case,  have 
been  tolerated,  without  a  tender  of  that  part  of  the 
consideration  money  which  had  been  already  paid. 
Again,  an  entry  for  condition  broken,  must  be 
made  as  such,  and  with  intent  to  produce  the  legal 
effects  of  an  entry;  a  mere  casual  friendly  passing, 
of  the  boundaries  of  the  premises  will  be  uncon- 
sequential ;  but  here,  the  sole  object  of  the  survey 
of  1768,  was  to  appropriate  unseated  land,  and  not 
to  assert  a  title  to  that  which  had  been  previously 
appropriated.  The  present  claim  is  but  an  after 
thought;  a  speculation  upon  the  possible  effect  of 
an  act  not  intended  to  produce  eviction. 

This  leads  to  another  consideration,  operating 
against  both  the  fact  and  legality  of  this  supposed 
entry,  for  condition  broken.  It  is  agreed,  on  all 
hands,  that  proof  of  the  full  payment  of  the  con- 
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1824.  sideration  money,  would  have  been  condudve 
^^^2S^  against  the  title  of  the  plaintiffs  below.  But  why 
▼.^  may  not  presumption  of  such  a  pajrment  arise 
from  length  of  time  and  acquiescence?  and  that 
of  the  plaintiff  below  be  left  as  a  fact  to  the  jury  ? 
If  resumption  of  a  patent  may,  under  circumstan- 
ces, be  left  to  a  jury  in  favour  of  possession,  much 
more  so  may  a  fact  so  much  less  solemn  in  its  na- 
ture, and  more  difficult  of  proof,  as  payment.  In 
this  case,  and  in  all  cases  arising  in  Pennsylvania, 
such  a  fact  may  well  be  submitted,  since  in  prac- 
tice it  has  superseded  the  issuing  of  a  patent,  and 
may  well  tempt  the  parsimony  of  purchasers, 
since  the  expense  of  a  patent  has  become  an  ex- 
pense of  supererogation.  The  long  forbearance 
and  acquiescence  of  the  proprietaries,  can  be  re- 
ferred only  to  one  of  three  causes :  a  conscious- 
ness that  they  had  acquired  nothing  in  the  seated 
lands  within  their  manorial  appropriations ;  that 
they  had  no  right  to  enter  on  the  premises  pre- 
viously seated;  or,  that  the  title  in^it  was  perfected 
by  payment.  All  which  would  operate  against 
both  the  fact  and  legality  of  the  supposed  entry. 

From  these  considerations,  I  am  led  to  adopt 
the  opinion,  that  the  title  of  the  defendants  below 
Wias  a  legal  title,  and  the  better  title ;  that  if  void- 
able, it  could  be  avoided  only  by  entry  for  condi- 
tions broken.  That  no  such  entry  was  made,  or 
was  intended  to  be  made,  or  could  be  legally 
lAade ;  and  that  they  were,  therefore,  entitled  to  a 
charge  in  their  favour.  With  this  view  of  the 
subject,  it  may  hot  be  necessary  for  me  to  ,go  far- 
ther.   But  it  comports  with  the  practite  of  this 
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Court,  that  I  should  express  an  opinion  on  the     1824* 
other  points  in  the  cause. 

And  first,  as  to  the  bearing  of  the  act  of  confis- 
cation, on  the  subject  of  this  suit 

The  Court  below  appears  to  have  considered  a 
manor  in  the  light  of  a  geographical  tract,  or  pw- 
tion  of  territory  designated  by  metes  and  bounds. 
I,  on  the  contrary,  consider  the  term  as  designa- 
ting an  estate  or  legal  interest  within  the  geogra- 
phical limits.  In  this  sense,  nothing  will  be  com* 
prized  in  the  meaning  of  the  words  of  the  8th 
section  of  the  law,  but  those  tracts  of  land  within 
those  limits  which  were  held  of  the  manor;  or, 
in  the  peculiar  language  of  that  country,  granted 
on  terms  to  be  agreed.  It  is  very  clear,  that  the 
8th  section  of  the  act  of  confiscation  was  not  in* 
tended  to  convey  to  the  proprietaries  any  interest 
not  previously  existing  in  them.  Now,  how  did 
a  manorial  appropriation  operate  upon  the  lands 
that  had  been  seated  previous  to  such  appropria- 
tions? It  is  clear  that  it  vested  no  interest  in 
such  lands,  nor  any  thing  incident  to  them.  If 
the  whole  purchase  money  had  been  paid,  the  in- 
dividual's estate  was  consummated.  And  if  the 
whole  was  not  paid,  it  is  admitted  in  the  charge^ 
that  the  proprietary  could  not  change  the  tenure 
or  the  terms  of  purchase.  And  so  far  were  these 
previously  seated  tracts  from  being  considered  in 
law  as  making  part  of  the  manor,  that  the  pro- 
prietary's right  to  indemnify  himself  from  ac|ja- 
cent  unaeated  territory,  for  the  deduction  from 
his  tenths,  caused  by  these  excepted  tracts,  has 
been  solemnly  recognised  in  that  Court    Then. 

Vou  IX.  39 
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1824.  though  within  the  manor,  thc^y  were  not  of  the 
manor;  as  well  might  an  island  or  an  oasis  be 
denominated  water  or  desert.  And  there  were 
unanswerable  reasons,  in  justice  and  policy,  why 
such  land  should  have  been  so  considered.  It  is 
asserted  that  the  proprietaries  never,  in  fact,  ex- 
ercised any  of  those  privileges  and  powers  within 
the  tracts  denominated  manors,  which  were  au- 
thorized by  the  charter.  But  this  consideration 
has  no  influence  upon  my  opinion;  for,  1st,  I  see 
no  reason,  except  the  intervention  of  the  revolu- 
tion, why  the  proprietaries,  or  lords  of  the  manors, 
may  not  have  assumed  the  exercise  of  those  pri- 
vileges. In  case  of  escheats,  there  can  be  no 
doubt  that  they  would  have  asserted  one  manorial 
right,  and  were  probably  prevented  from  asserting 
all,  only  because  in  the  actual  state  of  the  pro- 
vince, they  would  have  been  burthensome,  and 
unproductive.  But,  2dly,  They  did  assert  one 
Important  privilege  within  those  limits,  a  privilege 
which  they  were  precluded  by  law  from  exercising 
beyond  those  limits.  This  was  the  right  to  de- 
mand a  higher  price  for  the  lands  within  their 
manors,  than  that  to  which  they  had  restricted 
themselves  in  the  State  at  large.  And  this  ap- 
pears to  me  to  establish  a  familiar  and  definite 
ground  of  discrimination,  by  which  to  determine 
the  operation  of  this  act  of  confiscation,  in  any 
given  case.  Was  the  land  held  on  the  common 
terms,  or  the  terms  agreed?  It  cannot  be  dis- 
puted that  the  general  purpose  of  the  act  of  con- 
fiscation was,  to  distinguish  between  the  land 
appropriated  to  the  individual  use  of  the  proprie- 
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tahes,  and  that  over  wbicb  they  were  held  to  ex-  1824. 
ercise  only  a  political  power^  or  fiduciary  interest. 
They  were  permitted  to  acquire  an  individual  pro- 
perty in  one  tenth  of  the  territory  of  the  State ; 
and  the  lands  so  appropriated^  as  well  as  the  pro- 
ceeds of  the  sale  of  such  lands,  were  meant  to 
be  set  apart  to  them,  while  that  which  had  been 
seated  by  individuals,  as  a  part  of  the  unappro- 
priated nine  tenths,  reserved  to  the  community, 
was  intended  to  be  confiscated.  Any  other  con- 
struction would  go  to  imply,  that  the  State  had 
reserved  to  the  proprietaries,  territory  which  was 
no  part  of  their  legal  tenths;  and,  also,  that  but 
for  this  reservation,  the  act  of  confiscation  would 
have  devested  individual  interests  not  intended  to 
be  confiscated. 

But  let  us  examine  more  particularly  the  pro- 
visions of  .this  act,  with  a  view  to  determining  its 
just  construction.  And  here  let  me  premise,  that, 
for  all  the  purposes  of  this  suit,  I  care  not  whe- 
ther the  9th  section  of  the  act  vests  in  the  pro- 
prietaries the  balances  due  on  the  tracts  within  the 
manor,  aold  on  the  common  terms,  or  not.  The 
question  here  is,  whether  they  are  entitled  to 
judgment  in  a  suit  in  ejectment,  and  of  conse- 
quence, to  a  writ  of  possession,  for  I  cannot  dis- 
tinguish the  one  from  the  other.  I  wholly  reject 
the  doctrine  of  suing  for  possession,  and  recovering 
money;  of  suing  for  land,  and  recovering  pounds, 
shillings  and  pence.  Such  a  perversion  of  means 
might  proceed  from  positive  legislation ;  and,  in 
the  State  of  Pennsylvania,  where  an  amalgama- 
tion of  law  and  equity  necessarily  grows  out  of 
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1824.  the  want  of  an  equity  jurisdiction,  the  practice 
has  grown  up,  of  giving  an  alternative  judgment 
in  such  cases,  for  either  the  land  or  the  money, 
or  rather  for  the  money  to  be  levied  on  the  land. 
But  this  Court  is  expressly  prohibited  from  thus 
confounding  legal  and  equitable  proceediings,  and 
the  whole  opinion  of  the  Court  below  proceeds 
on  a  recognition  of  the  necessity  of  pursuing  the 
two  classes  of  legal  and  equitable  rights,  by  their 
appropriate  remedies.  I  have  said,  and  in  this  I 
do  not  understand  myself  as  differing  from  this 
Court,  that  the  only  practical  effect  of  the  terms 
of  the  warrants  to  individuals  is,  to  create  a  debt 
and  a  lien ;  but  surely  a  tenant  may  covenant  to 
stand  seised,  subject  to  a  charge  in  gross,  and  yet 
retain  the  legal  estate.  And  even  in  the  ordinary 
case  of  a  mortgage,  where  the  legal  estate  passes 
from  the  debtor  to  tlie  creditor,  and  the  converse 
of  the  present  case  exists,  an  assignment  of  the 
debt  is  no  conveyance  of  the  legal  estate  to  the 
assignee.  A  Court  of  equity  will  pass  the  one  as 
an  incident  to  the  other ;  but  in  a  Court  of  law, 
the  assignee  could  not  maintain  ejectment.  And 
'  that  is  the  only  question  here.  If  it  be  said,  that 
although  in  this  suit  the  plaintiff  below  may  not 
be  entitled  to  recover  the  land,  but  may  avail  him- 
self of  this  form  of  action  to  recover  the  purchase 
money  due,  I  consider  it  as  an  abandonment  of 
the  question;  for,  the  debt,  if  existing,  was  but 
an  equitable  lien,  and  the  remedy  here  resorted 
to,  is  a  common  law  remedy.  I  think,  however, 
I  shall  show,  that  although  the  debt  exists,  the 
lien  is  taken  away  by  the  act  of  confiscation;  and 
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though  the  debt  be  due,  it  10  not  due  to  these  par-     1824. 
ties,  but  to  the  Commonwealth  of  Pennsylvania. 

In  following  this  act  of  confiscation  through  the 
detail  of  its  provisions,  we  find,  that  after  four  sec- 
tions, setting  forth  the  views  and  motives  of  the 
Legislature,  the  fifth  section,  or  first  enacting 
clause,  contains  a  general  assumption  of  the  soil 
and  sovereignty  of  the  State,  and  a  revocation  of 
the  charter  toPenn,as  fully,  to  use  its  own  language, 
"as  if  the  same  were  therein  transcribed  and  re- 
pealed.'' The  sixth  section  asserts  the  future  ex- 
clusive appropriation  of  the  "soil  and  lands,  here- 
ditaments and  premises,  to  be  in  the  Legislature 
of  the  State;"  and,  under  the  operation  of  these 
two  clauses,  it  is  very  clear,  that  every  right,  civil 
and  political,  of  the  proprietaries,  "of,  in,  or  to  the 
soiP  of  Pennsylvania,  derived  under  the  charter, 
was  (subject  to  the  exceptions  in  the  same  act) 
vested  in  the  Commonwealth, "  freed  and  dischar- 
ged," as  the  act  expresses  it,  "  from  and  against 
all  Qstates,  uses,  trusts,"  "charges,  incumbrances, 
titles,  claims,  and  demands  whatsoever."  And  all 
the  title  which  they  now  hold  therein,  they  hold 
by  virtue  of  the  provisoes  contained  in  the  8th  and 
9th  sections.  But  to  understand  the  force  and 
meaning  of  those  two  sections,  I  deem  it  material, 
that  the  language  and  effect  of  the  7th  section 
should  be  duly  weighed.  This  section  contains  a 
general  confirmation  of  all  the  estates,  legal  and 
equitable,  derived  from  the  proprietaries,  their  of- 
ficers, &c.  w  otherwtsef  or  to  which  any  person 
or  persons,  other  than  the  proprietaries,  were  en- 
titled, either  by  deed,  patent,  warrant,  or  survey. 
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1824.  on  the  4th  of  July,  1776.  This  clause  operates  in 
^*^yj^  favour  of  all  persons  "  other  than  the  proprieta- 
V.  ries,"  and  confirms,  unquestionably,  the  estates  of 
^^  '  these  defendants  below,  in  common  with  every 
other  citizen.  The  next  proviso,  (8th  section,)  is 
confined  to  the  subject  of  the  estates  and  interests 
of  the  proprietaries.  And  here  it  is  obvious,  that 
three  subjects  claimed  the  attention  of  the  Legis- 
lature. Their  estates  and  interests  were  distri- 
butable into  three  classes  :  they  held  property  ac- 
quired, in  common  with  every  other  individual, 
'^  by  devise,  purchase,  descent,"  &c. ;  they  held 
other  property,  under  the  reservation  of  a  tenth  of 
the  soil,  to  their  individual  use ;  and  they  held,  or 
claimed,  a  third  class  of  interests,  as  proprietaries, 
which  clashed  with  that  eminent  domain,  which 
was  now  about  to  be  assumed  by  the  State  of 
Pennsylvania.  The  latter,  the  State  determined 
to  confiscate,  and  compensate  them  for;  the  former 
two,  to  preserve  to  them  un violated.  And  these 
considerations  draw  a  line  of  demarkation  between 
the  subjects  of  this  act,  infinitely  more  definite  and 
rational,  than  that  marked  out  by  trees  or  streams. 
The  estates  held  upon  the  common  terms,  were 
those  which  constituted  the  third  class ;  and  the 
phraseology  of  the  act  appears  to  me  to  be  in  per- 
fect accordance  with  the  general  intent.  On 
this  point,  I  hold  it  to  be  an  important  fact,  that, 
without  exception,  throughout  these  two  sections* 
tenths  and  manors  are  never  used  apart ;  they  are 
constantly  considered  synonimous  and  equiv^tlent. 
Now,  although  a  manor  may,  by  common  accepta- 
tion, be  considered  as  a  geographical  section,  a 
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tenth  is  a  term  of  comparison  and  quantity,  and  1824* 
has  direct  relation  to  that  interest  which  Uie  pro- 
prietaries had  acquired,  and  might  acquire,  as  a 
distinct  individual  property  in  the  soil.  I  consi- 
der, therefore^  both  manor  and  tenth,  as  here  used, 
as  designating  estate  and  interest,  and  not  geo- 
graphical limits.  And  why  should  it  be  held  a 
reservation,  by  geographical  limits?  Let  it  be 
remarked,  that  it  is  no  immaterial  question  to  the 
defendants  in  the  Court  below,  not  only  as  it  af- 
fects their  interests,  but  as  it  affects  their  claims 
upon  the  justice  and  impartial  legislation  of 
country.  There  can  be  no  reason  assigned,  why 
they  should  be  excluded  from  the  benefits  which 
this  act  confers  upon  citizens  of  their  class,  and,  in 
fact,  subjected  to  confiscation.  There  are  im- 
portant interests  growing  out  of  this  act  to  all 
other  landholders,  upon  common  terms  ;  they  are 
exempted  from  quit-rents,  and  the  lien  for  the  ba- 
lance of  purchase  money  is  taken  from  off  their 
lands.  Can  there  be  a  reason  assigned,  why 
those  of  this  class  who,  by  the  caprice  or  cupidity 
of  the  proprietaries,  or  their  agents,  have  been 
embraced  within  the  lines  of  their  surveys,  should 
be  excluded  from  the  common  benefits  extended 
to  their  fellow  citizens  ?  The  injustice  of  such  a 
discrimination  is  conclusive  on  the  construction 
of  thea  ct,  if  an  act  is  to  be  construed  according 
to  the  intent,  of  the  Legislature.  With  regard  to 
those  who  held  of  the  manor,  or  held,  as  is  usually 
said,  on  terms  .agreed,  the  case  is  widely  different. 
It  is  the  effect  of  their  own  individual  contracts 
with  the  proprietary.    They  are,  by  the  nature  of 
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1824.  their  relation  to  the  proprietaries,  distinguished 
^"^^i^^  froni  those  of  the  other  class,  and  have  nothing  to 
j^j^  complain  of.  Their  quit-rents  and  arrears  were 
considered  as  debts  due  to  their  landlord,  and  the 
Legislature  intended  to  take  from  the  Penns  no- 
thing which  belonged  to  them  in  their  individual 
capacity. 

Again;  extending  the  construction  of  the  act 
to  the  geographical  limits  of  the  manor,  leads  to 
the  most  absurd  consequences. 

It  has  been  insisted,  that  it  was  lawful,  in  rur-* 
veying  the  manors,  to  include  within  their  bounda- 
ries the  grants  to  individuals.  This  is  readily 
conceded ;  and  the  inference  from  the  fact,  is  di- 
rectly the  reverse  of  what  has  been  attributed  to 
it.  Did  the  Legislature  mean,  by  the  proviso  in 
favour  of  the  Penns,  to  reserve  to  them  their  legi- 
timate tenths ;  or  did  they  mean,  by  possibility, 
to  reserve  to  them  half  the  State  ?  There  cannot 
be  a  doubt  that,  although  any  particular  survey  had 
embraced  half  a  county,  yet  if  the  vacant  land  with- 
in it  had  amounted  to  no  more  Uian  a  tenth,  the 
appropriation  would  have  been  duly  made,  and  va- 
lid. But  could  the  Legislature  ever  have  intend- 
ed to  exclude  all  the  individuals  thus  circumscri- 
bed, from  the  common  benefits  of  grantees  on  the 
common  terms?  to  have  subjected  them  to  the  most 
odious  and  unmerited  exceptions?  Could  the 
State  have  intended  to  permit  the  proprietaries, 
under  the  pretext  of  surveying  a  tenth,  to  cast  their 
net  over  half  its  limits  ?  It  was  for  the  very  reason 
that  including  individual  surveys  made  them  no 
part  of  the  manor,  that  the  right  to  include  previous 
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iocatioiis  to  individuals  was  tolerated.    It  had  not     1824. 


Kirk 


entered  into  the  mind  of  man  to  conceive,  that 
they  thereby  produced  any  change  in  the  relation  r' 
which  subsisted  between  those  individuals  and  the  ""^ 
Commonwealth ;  or  could  expose  them  to  be  se- 
parated from  the  mass  of  the  community,  in  the 
several  legislation  of  the  State ;  or  exclude  them 
from  an  equal  participation  in  all  the  benefits  of 
the  revolution.  But  by  this  geographical  con- 
struction, without  any  act  or  offence  on  their  part, 
they  are  shut  out  from  immunities  extended  to 
others,  who  had  no  greater  claims  upon  the  com- 
munity than  themselves. 

But  again;  if  we  are  to  construe  this  act  with- 
out a  reference  to  its  general  spirit  and  intent,  we 
have  but  to  carry  the  principle  through,  in  order 
to  involve  us  in  irreconcilable  absurdity,  and  such 
as  win  oblige  us,  for  the  purpose  of  common 
sense,  to  come  back  to  the  very  principle  of  con- 
struction which  I  would  apply  to  the  law  through- 
out. A  liberal  construction  of  the  8th  section, 
vests  in  the  Penns  the  whole  geographical  con- 
tente  of  their  manors,  whether  sold  or  unsold ;  and 
then  adds  to  the  grant  the  rente  reserved  out  of 
the  parte  sold.  The  words  are,  ''  All  the  lands, 
&c.  duly  surveyed,  &c.,  together  with  the  quit 
or  other  rents,  or  arrearages  of  rent,  reserved  out 
of  the  said  proprietary  tenths,  or  manors,  or  anjr 
part  or  parte  thereof  sold.''  Now,  to  reduce  this 
section  to  the  standard^of  common  sense,  we  have 
at  once  to  reject  the  geographical  limits,  and  cir* 
cumscribe  the  thing  granted  to  the  estete  or  inte* 
rest  existing  in  the  Penns  at  the  time  specifiedf: 
Vol.  IX.  40 
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1ftS4.  Nor  is  it  iminaterialy  to  note  the  particular  ]dira- 
^^]^J^  seologyhere  made  owe  of.  Tbe  words  are,  "  reser- 
^^;  ved  out  of  tlie  said  proprietary  tenths,  or  manors, 
or  the  part  or  parts  thereof  which  have  been  sold/' 
Now  the  lands  sold  to  these  defendants  below,  were 
sold  out  of  the  general  funds  of  the  State,  and  the 
quit-rent  on  these  was  reserved  out  of  the  land  of 
the  State,  and  not  of  die  manor,  for  that  had  no 
legal  existence  when  this  sale  and  reservation 
Were  made.  The  land  was  not  sold  as  port  of  the 
HMUior,  nor  was  the  rent  reserved  out  of  part  of 
.the  manor. 

But,  secondly;  there  is  not  a  pretext  for  this 
supposed  resulting  legal  estate  in  the  Penns,  ex- 
cept tfce  assumed  reservation  to  them  of  the  ba- 
kmce  of  purchase  money  on  the  grants  held  within 
their  lines  lipon  common  terms.  And  how  does 
this  stand  ?  It  will  be  found  tobe  only  an  im^Med 
gturt,  to  which  this  implied  legal  estate  is  ap- 
pended ;  an  implication  tacked  to  another  impli- 
cation ;  and  finally,  as  tbe  concluding  link  of  tins 
chain  of  implication,  that  ejectment  is  the  remedy 
reserved  for  the  recovery  of  that  balance  of  the 
purchase  money,  which  is  itself  the  subject  of  the 
first  implication. 

If  the  rights  of  the  Penns  be  circumscribed  by 
Ihe-  positive  enactments  of  this  law,  then  are  they 
not  only  precluded  fi-om  all  claim  to  the  balances 
due  by  this  class  of  grantees,  but  also  from  those 
due  by  every  description  of  purchasers ;  for  there 
is.  no  positive  provision  in  the  law  which  vests 
those  balances  in  them.  Their  quit-renU  are  ex- 
jiressly  reserved  to  them  in  the  manors,  but  not  so 
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with  their  balancte  of  purchase  money.  But  in  1S24. 
die  9th  and  10th  Mctions,  these  arrearages  of  pur-*  ^'^^"* 
chase  money  are  excepted  from  the  provisions  of  ^  j^  ^ 
the  law,  whhout  any  express  declaration  to  whom 
they  shall  belong;  and  from  this,  an  implication  is 
supposed  to  result  in  their  favour.  But  surely,  so 
far  as  relates  to  the  balances  due  by  the  general 
grantees,  the  implication  is  so  fa|r  from  being  a 
necessary  implication,  that  its  bearing  is  altogether 
the  other  way ;  the  implied  intent  of  the  Legisla- 
ture is  against  a  construction  so  obviously  incon- 
sistent vHlth  the  general  purposes  of  that  body ;  a 
construction  producing  such  an  unjust,  unreason- 
able, and  improbable  discrimination  between  inno- 
cent and  equally  meritorious  men  of  the  same  class. 
Construe  the  act  so  as  to  confine  the  grant  to  the 
Penns  to  their  private  interests  in  the  manors,  and 
it  becomes  sensible  and  consistent  throughout;  and 
while  it  secures  to  them,  on  the  one  hand,  all  the 
interests  which,  as  individuals,  they  are  entitled  to ; 
on  the  other  hand,  you  extend  to  all  other  indivi- 
dual citizens,  one  uniform  rule  of  legislation  and 
relief. 

Again;  there  is  no  reason  for  supposing  that 
when  the  Legislature  uses  the  terms  tefMs  and 
fnanars  afare$aid,  in  the  9th  section,  or  the  $aid 
tefUhs  and  nuxnori,  in  the  10th  section,  that  it  uses 
them  in  any  other  sense  than  that  in  which  they 
are  used  in  the  8th  section.  The  terms  used,  in  fact, 
identify  their  meaning.  But  a  correct  construc- 
tion of  the  terms  used  in  the  8th  section,  in  descri- 
bing these  tenths,  or  manors,  is  fatal  to  all  implica- 
tion in  favour  of  the  Penns^  with  reference*  to  any 
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1824*  interest  in  the  lands  legally  seated,  previous  to 
^'^^^^  their  appropriation.  The  words  are,  "tenths,  or 
▼;  manors,  dtUy  surveyed  and  returned  into  the 
™*  '  land  office."  But  who  will  deny,  that  these  words 
are  to  be  construed  with  reference  to  the  intent 
and  effect  of  such  surveys?  And  what  was  that 
intent  and  effect  ?  simply  to  appropriate  unseated 
lands.  Would  these  proprietaries  have  been  con- 
tent in  laying  off  these  surveys,  to  have  been  pre- 
cluded and  deprivedof  half  their  interest  by  pre- 
vious surveys,  over  which  they  could  not  have  ex- 
ercised the  right  of  selling  pr  retaining,  as  they 
thought  proper  ?  If  not,  then,  so  far  as  relates  to 
previously  ceded  lands,  they  never  were  appropri- 
ated by  them,  and  it  cannot  be  predicated  of  them, 
that  in  the  sense  of  the  parties  they  were  mrveyed 
(md  retivmed. 

The  construction  now  contended  for,  is  obvious- 
ly an  after  thought  of  the  plaintiffs  below,  growing 
entirely  out  of  a  supposed  ambiguity  in  the  words 
of  the  confiscation  act,  and  would  have  been  stre- 
nuously resisted,  had  they  been  so  applied  when 
their  surveys  of  manors  were  first  made. 

Again ;  the  rule  of  construction  applicable  to 
leases  and  wills  are  not  essentially  different  in  their 
principles.  In  legislating  on  this  subject,  the 
State  had  assumed  all  the  rights,  and,  at  least, 
could  exercise  all  the  powers  of  a  manor-holder,  in 
making  his  last  will.  Although  by  the  charter,  the 
purchasers  under  manors  are  restricted  from  any 
alienation  of  their,  purchases,  by  which  they  might 
be  devested  of  the  incident  of  holding  directly  of 
the  manor,  it  is  obvious  thai  such  a  change  of 
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estate  might  be  produced,  by  the  act  of  the  manor-  1824. 
holder.  Suppose,  then,  the  grantees  of  the  ma- 
nor of  Springetsbury  had  sold  any  portion  of  the 
soil,  and  devested  it  of  this  incident,  lying,  we  may 
suppose,  in  the  veiy  centre  of  the  whole,  would  a 
devise  in  the  very  words  of  this  act, "  to  wit,  of  the 
manor  of  Springetsbury,  ds  duly  surveyed  and  re- 
turned,^ have  been  construed  to  carry  the  portion 
previously  disposed  of?  Or,  to  pursue  the  analo- 
gy further ;  suppose  the  purchase  money  unpaid, 
and  a  covenant  by  indenture  of  the  tenant  to  pay 
the  money  to  the  vendor  and  his  heirs,  and  even  to 
hold  the  land  charged  with  the  payment,  would  a 
devise  of  the  manor  carry  the  money  so  reserved, 
or  the  devise  of  the  debt  carry  the  freehold  in  the 
land  sold  ? 

But,  on  this  doctrine  of  implication  I  will  make 
another  observation.  It  is  rebutted  by  the  provi- 
sions of  the  instrument  itself;  and,  in  the  case  of 
ti  will,  would  be  considered  as  an  undisposed  resi- 
due ;  for,  when  we  look  tlirough  the  whole  act, 
and  find  this  8th  section  to  be  the  only  one  which 
purports  to  give  any  thing  to  the  proprietaries, 
their  whole  interest  having  been  previously  confis- 
cated; and  when,  in  this  section,  we  find  their  in- 
dividual interests  iq  the  soil  of  the  State,  whether 
acquired  as  other  individuals,  or  as  proprietary 
approjMiations,  carefully  designated,  and  even  to 
the  arrearages  of  quit-rents  on  such  lands,  ex- 
pressly reserved  to  them  ;  surely  the  implication 
arises,  that  this  section  was  intended  to  embrace 
the  whole  provision  meant  to  be  made  for  them 
out  of  the  common  patrimony  of  the  State. 
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1824*  .  The  omission  to  mention  and  reserre  the  ar- 
^'^^^  rearages  of  purchase  money  due  on  the  manorial 
^^  sales,  might,  with  much  greater  reason,  be  urged 
as  raising  a  presumption  against  their  claims  even 
to  those  balances.  This,  however,  I  reject ;  and 
for  a  reason  which  serves  to  throw  some  light 
upon  the  subsequent  clauses  of  this  statute;  which 
is^  that  as  the  Legislature,  in  so  many  words, 
recognises  these  alienations  as  individual  sales; 
they  very  properly  considered  the  balances  due 
thereon  as  private  debU^  and,  as  no  confisoation 
of  private  debts  could  be  implied  from  the  enact- 
ing clauses  of  the  act,  so  no  express  reservation 
of  such  balances  was  deemed  necessary.  The 
subsequent  exceptions  in  favour  of  balances  due 
on  manorial  lands,  therefore,  I  consider  as  in- 
tended only  to  guard  against  an  extension  of  the 
words  of  the  law  to  such  indiridual  contracts. 
The  nine  tenths  of  the  soil,  and  the  balances  of 
purchase  money  due  on  such  parts  as  had  passed 
to  individuals,  they  considered  as  the  property  of 
the  body  politic,  and  appropriated  it  as  such  to 
the  State.  '  The  one  tenth  set  apart  for  the 
proprietaries,  they  propose  to  put  on  the  same 
footing  with  their  individual  interests,  properly  so 
called,  and  with  it,  to  reserve  to  them  the  balan- 
ces due  on  the  lands  appropriated  to  themselves. 
These  are  fair  and  consistent  inferences,  if  not 
positive  enactments;  but  it  would  be  mucbmore 
consisjtent  with  the  positive  enactments,  to  hold, 
that  all  the  balances  due  on  the  lands  circumscri- 
bed by  the  manorial  lines,  were  stiU  at  the  dispo- 
sition of  the  Legislature,  than  that  they  meant  to 
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eonfer onthe  Pemuimore  than  theyhara  dedaredt     lAM. 
or  made  diacrirainations  among  the  citizena  at  ^^^|J^ 
large,  which  no  reason  or  policy  could  justify*  ^jr^ 

Upon  the  queaticms  that  have  been  raised  upon 
the  opention  of  the  law,  commonly  called  the 
seven  years  law,  or  the  law  of  1705,  (though  of 
much  greater  antiqui^,)  it  may  be  proper  to  make 
a  few  remarks. 

I  cannot  see  a  reason  why  "this  law  should  have 
been  supposed  obsolete,  more  especially  with  re- 
ference to  the  early  day  in  which  it  must  have 
acted  upon  the  interests  of  the  parties  in  diis 
caiuse.  On  the  contrary,  it  appears  to  have  be^ 
a  fiivourite  law  of  the  colony,  for  we  £uid  it  enact- 
ed and  re-enacted,  in  opposition-  to  rMterated  le- 
peals  by  the  King  in  council,  as  wiU  be  seen  by 
reference  to  Carey  and  Bioren^s  edition  of  tlM) 
Laws.  In  the  same  work,  we  find  it  printed  un- 
der sanction  of  the  Legislature,  and  republished 
under  the  same  authority,  as  lately  as  18J0.  In- 
deed, upon  reference  to  the  concessions  which 
cbnqposed  die  fundamental  laws  of  the  colony, 
we  find  the  very  law  in  its  present  terms;  and  are 
led  to  the  conclusion,  that  its  constitutional  cha- 
racter gave  it  a  peculiaiP  sanctity  in  the  eyes  of 
the  Commonwealth.  Another  consequence,  also, 
results  frdm  its  very  early  enactment ;  which  is, 
that,  contrary  to  a  ground  taken  in  argument^  it 
must  be  conlBtrued  as  having  a  prospective  efieot, 
since  it  was  adopted  at  a  time  when  there  could 
not  have  existed  a  case  for  it  to  govern,  if  solely 
retrospective.  Of  this  law  it  has  been  rttnarfced, 
that  for  116  years  it  does  not  appear  that  a  cause 
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1824.  has  been  won  or  lost  on  the  basis  of  it  And  had 
^"^^^  the  decisions  of  the  State  Courts,  prior  to  the  re- 
jr^  volution,  been  preserved,  the  observation  would 
have  had  its  influence.  But  in  the  absence  of 
reports  of  such  adjudications,  there  cannot  exist 
such  satisfactory  evidence  on  the  subject  as  to 
sustain  the  fact.  One  thing  is  very  certain,  that 
some  beneficial  influence  must  have  been  felt  from 
its  existence,  or  it  would  not  have  been  so  often 
and  so  pertinaciously  insisted  on  by  the  colonists. 
If  it  covered  their  estates  in  no  other  way  than  by 
preventing  suits,  its  great  purposes  were  answer- 
ed; and  its  sovereign  influence,  in  this  respect, 
may  well  be  inferred,  from  the  assumed  non-exis- 
tence of  decisions  at  law.  It  preserved  health,  if 
it  did  not  cure  disease.  At  present,  it  is  unques- 
tionably repealed  by  the  act  of  1785,  for  the  two 
acts  cannot  stand  together.  The  latter  act  ex- 
tends the  limitation  of  suits  to  twenty-one  years; 
but  if  the  limitation  of  seven  years  would  pro- 
duce the  same  effect,  then  would  the  prior  law 
repeal  the  latter,  or  render  it  a  mere  nullity.  And 
this  accounts  for  its  not  having  been  heard  of  for 
the  last  for^  years,  which  may  be  called  the  pe- 
riod of  reported  causes.  Its  repeal,  however,  at 
that  time,  has  no  influence  upon  its  previous  effect 
upon  the  rights  of  these  parties. 

It  has  been  remarked  of  this  law,  as  incontesta- 
ble, that  it  could  not  convert  an  equitable  into  a 
legal  estate :  But^this  doctrine  appears  to  me  to 
do  more  than  render  the  law  obsolete;  it  renders 
it  a  mere  nullity  in  its  origin.  What  is  gained  by 
an  estate's  continuing  an  equitdble  estate  ?    From 
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its  ioherent  strength,  unaided  by  the  law,  if  ac-  1824. 
comfwnied  with  continued  possession,  it  would  ^''^^^J^ 
continue  a  good  equitable  estate ;  and  why  should  ^  ▼. 
not  the  comprehensive  words,  '^  shall  for  ever  give 
an  unquestionable  title  against  all,"  be  construed 
into  a  transmutation  from  an  equitable  into  a  legal 
title?  How  can  any  but  a  good  legal  title  be 
denominated  an  unquestionable  title?  and  why 
should  not  aU  comprise  legal  as  well  as  equitable 
claimants.^  The  opinion  below  supposes  the  sig- 
nification of  those  terms  to  be  circumscribed  by 
the  words  ^*  during  the  estate."  But  from  this  I 
must  dissent,  since  these  words  do  not  necessarily 
convey  that  meaning,  and  are  more  properly  applied 
to  the  distinction  of  estates  into  terms  for  years, 
estates  for  life,  estates  in  fee,  in  tail,  &c.;  all 
which  may  be  either  legal  or  equitable.  Neither 
can  I  acquiesce  in  that  part  of  the  opinion,  which 
considers  a  discharge  from  the  purchase  money  of 
the  land,  as  a  necessary  consequence  of  giving 
effect  to  the  seven  years  law,  as  agairst  the  plain- 
tiflb  below  in  this  cause ;  for  the  lien  might  con- 
tinue, though  a  legal  and  absolute  estate  be  vested 
in  the  defendants  below.  And,  to  prevent  the 
operation  of  this  law  in  favour  of  the  possession, 
lest  the  claim  for  the  purchase  money  should  inci- 
dentally be  barred,  appears  to  be  inverting  the 
order  of  things;  for,  by  the  acts  limiting  suits  on 
contracts,  the  suit  for  the  purchase  money  might 
by  possibility -be  barred;  while  the  remedy  to  re- 
cover the  land  was  still  in  full  force,  being  of 
longer  duration.  The  superior  purpose  of  quiet- 
ing estates  of  freehold,  also  would,  under  that 
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1824.  doctrinei  be  controlled  by  the  inferior  one  of  en- 
forcing  open  contracts,  qp  implied  covenants. 
While  the  most  ordinary  means  of  adjusting  con- 
tracts for  the  sale  of  lands  on  credit  remained  in 
practice,  there  could  be  no  danger,  in  giving  cre- 
dit on  sales,  of  losing  both  land  and  money,  as 
the  Court  supposes.  But  if  that  consequence  did 
follow,  nan  camtat,  but  that  the  public  interest, 
as  well  as  private  tranquillity,  might  have  been 
promoted  by  it. 

To  me  it  appears,  that  this  seven  years  law  has 
had  a  sovereign  influence  over  the  rights  of  pro^ 
perty  in  that  State.  I  have  no  doubt  that  it  is 
under  its  influence  the  doctrine  has  grown  up, 
that  «  possessor  of  the  soil  need  not  produce  a 
patent  to  protect  his  freehold ;  as  well  as  the  doc- 
trine, that  those  words  which,  on  the  face  of  the 
warrant,  would  seem  a  condition,  shall  not  be 
held  to  produce  n  ore  than  a  contract  and  a  lien. 

But  if  this  se  en  years  law  did  no^  quiet  the 
possession  cf  the  defendants  below,  I  confess  I 
am  at  a  loss  to  understand  the  principle  upon 
which  that  efiect  is  denied  to  the  limitation  act  of 
1785.  Was  their  estate  void  or  voidable,  legal 
or  equitable?  In  every  point  of  view,  the  law 
appears  to  me  to  operate  in  their  favour. 

The  opinion  below  is  thus  expressed:  **  Pos- 
session, to  create  a  bar  by  length  of  time,  must 
be  adverse,  which  it  cannot  he,  if  the  drfendanfa 
entry  wm  under  a  title  derived  from  ^  pkrin- 
tiffs.^^  That  a  possession,  to  sustain  a  bar  under 
the  act,  must  be  adverse,  is  unquestionable.  But 
when  the  Court  comes,  in  the  next  member  of  the 
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period,  to  explain  what  is  meant  by  an  advene  1824. 
possession,  we  find  the  doctrine  asserted,  that  a 
poMeesion  cannot^  be  held  adferae  to  the  title  of 
him  from  whom  it  is  derived.  This  doctrine  I 
hold  to  be  altogether  untenable;  and  this  sentence 
alone,  though  every  other  idea  be  put  out  of  the 
case,  would,  in  my  view  of  the  subject,  entitle 
the  plaintiflb  here  to  a  reversal  of  the  judgment* 
The  title  acquired  by  a  vendee  is  most  peculiarly 
adverse  to  that  of  him  from  whom  he  purchases* 
But  under  what  view  of  the  subject  could  these 
plaintifb  be  held  mere  tenants  at  will  to  the  par- 
ties plaintiffii  below?  or  their  possession  any  other 
than  an  adverse .  possession?  They  did  not  hold 
as  the  agents  or  representatives  of  those  through 
vriiom  they  derived  thfe  title.  From  the  time  of 
entering  into  possession,  they  held  in  virtue  of 
the  estete  in  themselves,  and  not  that  of  any 
odier.  If  the  idea  is,  that  the  proprietaries  might 
at  any  time  have  entered  upon  them,  and  in  that 
sense,  the  estate  was  held  at  their  will,  the  an* 
swer  is,  that  is  one  of  the  very  cases  that  the  act 
of  limitation  prorides  against;  for  it  takes  away 
that  volition  in  tbe  proprietary,  unless  the  entry 
be  made  in  twenty-one  years.  But  the  fact  was 
not  so ;  these  tenants  ^d  not  hold  at  the  will  of 
the  proprietaries,  for  all  those  who  acquired  under 
the  common  terms  were  taken  under  the  care  of 
the  law.^and  we  find  act  upon  act  to  regulate  the 
proceeding^  of  the  proprietory  towards  them.  The 
right  to  turn  them  put  by  the  shoulders  never  ex- 
isted in  the  proprietary ;  he  must  have  resorted  to 
his  entry,  or  suit,  to  recover  possession ;  they  were 
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1824.  considered  as  holding  a  freehold,  and  the  law  did 
^"^^/^^^  not  entitle  him  to  resume  possession  arbitrarily. 
▼;  It  was  the  doctrine  of  that  State,  that  his  rights 
were  restricted  to  the  payment  of  the  purchase 
money  and  quit-rents,  at  least  until  he  tendered  a 
return  of  advances  and  improvements.  It  cannot 
be  imagined  that  the  reservation  of  quit-rents  con- 
verted the  purchasers  into  tenants  at  will ;.  neither 
principle  nor  authority  would  sanction  the  idea. 
Nor  can  I  perceive  any  thing  either  in  the  legal 
relations  or  contracts  of  these  parties,  that  could 
sustain  the  doctrine  that  the  possession  of  the  de- 
fendants was  permissive,  and  identified  with  that 
of  the  proprietary.  A  tenancy  at  will,  must  be  the 
result  ofcontract,  express  or  implied ;  but  a  free- 
hold granted  on  condition,  is  not  converted  by  for- 
feiture into  a  tenancjr  at  will.  Yet,  had  it  been 
otherwise,  surely  lapse  of  time,  general  acquies- 
cence, and  received  opinion,  ought  to  be  held  to  pro- 
duce the  same  cansequences  as  to  the  tenure  of 
property  in  *  this  State,  which  were  produced  by 
the  same  causes  in  England  upon  the  tenure  by 
copy  of  court-roll.  That  which  was  in  its  origin 
nothing  but  a  tenure  at  will,  retains  now  nothing 
of  its  origin  but  the  formula  which  attests  its  his- 
tory. 

To  conclu'ii)  *  let  the  estate  of  these  defendants 
below  bo  considered  as  either  void  or  voidable, 
and  I  sec  not  how  the  act  of  limitations  is  to  be 
escaped  by  their  antagonist.  If  voidfible,  on  fai- 
lure to  pay  the  purchase  money,  the  entry  is  ex- 
pressly taken  away  by  that  statute ;  and  if  void, 
tliey  cannot  bo  reduced  lower  thap  to  the  grade 
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of  tenants  by  roflferance,  with  regard  to  whom  en-     1824. 
try  and  auit  was  just  as  indispensable,  as  with  re-  ^"^fJ^^C^ 
gard  to  any  other  tenure.    (Co.  Lit.  57.)    In  the     ^v^ 
application  of  the  doctrines  on  the  statute  of  limi- 
tationSy  the  incidents  to  the  two  tenures  ought  not 
to  be  confounded. 

Judgment  affirmed. 


[DsTiis.    Condition  fkxcsdbnt  oa  ■ubis^vent.] 

Robert  J.  Taylor  and  others,  AppeUantSf 

V. 

John  Thompson  Mason,  Respondent. 

R.  B^  being  seiied  of  lands  in  Maryland,  made  three  instruments  ol' 
writings  each  purporting  to  be  his  will.  The  first,  dated  in  1789, 
gare  his  whole  estate  to  his  nephew,  J.  T.  M.,  after  certain  pecu- 
niary legacies  to  his  other  nephews  and  nieces.  In  the  second  will, 
dated  in  1800,  the  testator  gave  his  whole  real  estate  to  J.  T.  M., 
during  his  Ufe;  and  after  his  death,  to  his  eldest  son.  A.,  in  tail, 
on  condition  of  his  changing  his  name  to  A.  Bamu^  with  remain- 
der to  the  heirs  of  his  nephew,  J.  T.  M.,  lawfuUy  begotten,  for 
ever,  on  their  changing  their  surnames  to  Barnes. 

The  third  will,  which  was  executed  after  the  others,  and  probably  in 
1808,  after  some  small  bequests,  proceeded  thus  s "  I  give  the  whole 
of  my  property,  after  complying  with  that  I  have  mentioned,  to 
the  male  heirs  of  my  nephew,  J.  T.  M.,  lawfuUy  htgaUtn^  fir 
ewr,  agreeaUy  to  the  law  of  England,  which  was  the  law  of  our 
State  before  the  revolution,  that  is,  the  oldest  male  heir  to  take 
all,  on  the  following  terms :  that  the  name  i^  the  one  (hat  majf  have 
ike  righif  at  the  age  of  twenty-one,  with  his  consent,  be  changed 
to  A.  Barnes,  by  an  .act  of  public  authority  of  the  State,  without 
any  name  'added,  together  with  his  taking  an  oath,  before  he  has 
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1834«  possessioiiy  before  a  megistrate  t>f  St.  Mary's  county,  and  baTe  it 

\^^\^^^      recorded  in  the  office  of  the  Clerk  of  the  count/,  thathe  will  not 
Taylor  make  any  change,  daring  his  life,  in  this  my  will,  relatiye  to  my  real 

j^^*  property.    And  on  his  refunng  to  comply  with  the  above  men- 

tioned  terms,  to  the  next  male  heir,  on  the  aboTe  mentkmed  terms ; 
and  so  on,  to  all  the  male  heirs  of  my  nephew,  X  T.  M.,  as  may 
be,  on  the  same  terms ;  and  all  of  them  risfusing  to  comply,  in  a 
reasonable  time  after  they  have  arriTed  at  the  age  of  twenty-one, 
jay,  not  exceeding  twelre  months,  \f  in  thai  time  U  eon  he  dmu^ 
so  that  no  act  of  intention  to  defeat  my  will  shall  be  allowed  of; 
and  on  their  refusing  to  compl/  with  the  terms  abore  ii..^ntioned, 
if  any  such  person  may  be,  then  to  the  son  of  my  late  nephew,  J. 
T.  M.,  named  A.  T.  M.,  on  the  above  mentioned  terms ;  and  on 
his  refusal,  to  his  brother,  J.  T.  M. ;  and  on  his  refusing  to  comply 
with  the  abore  mentioned  terms,  to  the  heirs  male  of  my  nephew, 
A.  B.  T.  M^  ^awfully  begotten,  on  the  above  mentioned  terms ; 
and  on  their  refusal,  to  the  male  heirs  bf  my  niece,  Mrs.  C,  law- 
fully begotten,  on  their  complying  with  the  above  mentioned  terms ; 
and  on  their  relusal,  to  the  daughter  of  my  nephew,  J.  T.  M.,  named 
Mary,  so  on  to  any  daughter  he  may  have  or  has."    The  testator 
then  appoints  J.  T.  M.  his  sole  executor,  with  a  salary  of  1(00  dol- 
lars per  annum,  for  his  life,  and  adds,  H  and  my  will  is,  that  be 
shall  keep  the  whole  of  my  property  in  his  possession,  during  his 
life.''    He  then  empowers  his  executor  to  manage  the  estate  at  his 
discretion,  to  employ  agents,  and  to  pay  them  such  salaries  as  he 
riiall  think  proper ;  to  repair  the  houses,  and  build  others,  as  he 
m%y  think  necessary ;  to  reside  at  his  plantations,  and  to  use  their 
produce  for  his  support ;  and  adds,  **  after  which,  to  be  the  pro- 
perty of  the  person  that  may  have  a  right  to  it,  as  above  men- 
tioned." 
HeU,  that  the  conditions,  annexed  to  the  estate  devised  to  the  oldest 
male  heir  of  J.  T.  M.,  were  eubeeqtuni  and  not  preeedenij  and 
that,  consequently,  the  contingency  on  which  the  devise  was  to 
take  effect,  wts  not  too  remote,  the  estate  vesting  on  the  death 
of  J.  T.  M. ;  to  be  devested,  on  the  non-performance  of  the  con- 
dition. 
Qwsre,  Whether  J.  T.  M.  took  an  estate  tail  ? 
<2<Mere»  Whether  the  last  will  revoked  those  which  preceded  it? 

APPEAL  from  the  Circuit  Court  of  Mary- 
laud. 

The  bill  in  this  cause  was  filed  in  behalf  of 
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one  of  the  coheirs  of  Richard  Bamesi  deceased,     1824. 
and  her  children ;  and  claims  an  account  of  the  '^'^^^^^ 
profits  of  his  estate,  from  the  defendant,  J.  T.        ▼•' 
M.,  also  a  co-heir,  who  claims  and  holds  posses- 
sion of  the  estate,  under  the  will  of  the  said 
Richard. 

Three  instruments  of  writing,  purporting  to  be 
the  will  of  the  testator,  all  of  them  properly  authen- 
ticated, were  exhibited  in  the  record.  The  first, 
dated  on  t!ie  31st  day  of  October,  in  the  year  1789, 
gives  his  whole  estate,  after  pecuniary  legacies  to 
his  other  nephews  and  niece,  to  the  defendant, 
J.  T.  M. 

.  In  the  second  will,  which  is  dated  the  16th  dayof 
July,  1800,  the  testator  gives  his  whole  real  estate 
to  J.  T.  M.  during  his  life,  and  after  his  death  to 
his  eldest  son,  Abraham,  in  tail,  on  condition  of 
his  changing  his  name  to  Abraham  Barnes,  with 
remainder  to  the  heirs  of  his  nephew,  J.  T.  M., 
lawfully  begotten,  forever,  on  their  changing  their 
surname  to  Barnes. 

The  third  will  is  without  date,  but  is  proved,  by 
its  contents,  to  have  been  executed  after  the  others, 
probably  in  the  year  1803.  After  some  small  be- 
quests, the  testator  says,  '^  I  give  the  whole  of  my 
property,  after  compljring  with  what  I  have  men- 
tioned, to  the  maU  heirs  of  my  nephew,  J.  T.M., 
lawfully  hegotteHf  for  ever,  agreeable  to  the  law 
of  England,  which  was  the  law  of  our  State  before 
the  revolution,  that  is*,  the  oldest  male  heir  to 
take  all,  on  the  following  terms :  that  the  name  of 
the  one  that  may  have  the  right,  at  the  age  of 
twenty-one,  with  his  consent,  be  changed  to  Abra- 
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1824.  ham  Barnes,  by  an  act  of  public  authority  of  the 
State,  without  any  name  added ;  together  with  his 
taking  an  oath,  before  he  has  possession,  before  a 
magistrate  of  Saint  Mary's  county,  and  have  it  re- 
corded in  the  office  of  the  clerk  of  the  county,  that 
he  will  not  make  any  change  during  his  life  in  this 
my  will,  relative  to  my  real  property.  And  on  his 
refusing  to  comply  with  the  above  mentioned 
terms,  to  the  next  male  heir  on  the  above  mention- 
ed terms;  and  so  on,  to  all  the  male  heirs  of  my 
nephew,  J.  T.  M.,  as  may  be,  on  the  above  terms; 
and  all  of  them  refusing  to  comply,  in  a  reasonable 
time  after  they  have  arrived  at  the  age  of  twenty- 
one,  say  not  exceeding  twelve  months,  if  in  that 
time  it  can  be  done,  so  that  no  act  of  intention  to 
defeat  my  will  shall  be  allowed  of;  and  of  their 
refusing  to  comply  with  the  terms  above  mention- 
ed, if  any  such  person  may  be,  then  to  the  son  of 
my  late  nephew,  J.  T.  M.,  named  A*  T.  M.,  on 
the  above  mentioned  terms;  and  on  his  refusal, 
to  bis  brother,  J.  T.  M. ;  and  on  his  refusing  to 
comply  with  the  above  mentioned  terms,  to  the 
heirs  male  of  my  nephew,  A.  B.  T.  M.,  lawfully 
begotten,  on  the  above  mentioned  terms;  and  on 
their  refusal,  to  the  male  heirs  of  my  niece,  Mrs. 
Chichester,  lawfully  begotten,  on  their  complying 
with  the  above  mentioned  terms;  and  their  refusal, 
to  the  daughter  of  my  nephew,  J.  T.  M.,  named 
Mary;  so  on,  to  any  daughter  he  may  have  or 
has."  The  testator  then  appoints  J.  T.  M.  his 
sole  executor,  with  a  salary  of  sixteen  hundred  dol- 
lars per  year  for  his  life;  and  adds,  **  and  that  my 
will  is,  that  he  shall  keep  the  whole  of  my  proper- 
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ty  in  hit  posseMoii  dormg  his  life.**  The  tBtUttpft  IftM. 
then  empowers  his  ezecotor  to  manage  the  estate 
at  his  discretion,  to  emjioj  agents^  and  to  pay 
them  sueh  salavies  as  be  shall  think  proper;  tore- 
pair  the  houses^  and  to  build  others,  as  he  may 
think  necessary;  to  reside  at  his  plantations,  and 
to  use  their  prodoos  for  his  support;  and  adds, 
''after  which,  to  be  the  propertyr  of  the  person 
Uiat  may  have  a  right  to  it,  as  above  mentioned." 
The  testator  also  requires  his  executor  to  take  ait 
oath,  **  that  he  will  justly  account  for  the  property 
that  he  may  have  the  power  of.'' 

Richard  Barnes  died  in  April,'1804,  and  J.T.M. 
proved  three  several  paper  writings,  as  his  last  will, 
and  qualified  as  his  executor.  The  testator  had 
one  brother,  who  died  in  hb  lifetime,  withoot  is- 
sue, and  one  sister,  who  intermarried  with  Thomp- 
son Mason,^  and  died  also  in  the  lifetime  of  the 
testator,  lea^ng  three  sons,  H.  T.  M.,  A.  B.  T.  M ., 
and  J.  T.M.,  and  one  daughter^  A.  T>  M.,  one 
of  the  complainants,  who  intermarried  with  R. 
W.Chichester.  The  rights  of  the  said  A.  T. 
Chichester  are  conveyed,  by  deed,  to  trustees,  for 
the  benefit  of  herself  and  children.  J.  T.  M.  had 
no  son  living  at  the  death  of  the  testator,  but  has 
two  after-bom  sons,  who  are  now  alive. 

The  Circuit  Court  dismissed  the  bill,  and  the 
cause  was  brought  by  appeal  to  this  Court. 

The  appellants  made  the  following  points  in 
this  Court : 

1.  That  the  third  will,  whether  its  dispositipp 

Vol.  IX.  42 
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1^24.  be  valid  or  not^  revokes  (ha  otber  nro>  nuce  it 
^1^^^  expreseefii  a  clear  intentioii  on  the  part  of  the  tea- 
▼*_  tator,  to  diapoee  differently  of  the  whole  estate. 
.  2.  That  it  gives  no  estate  for  lift  or  yeanik  ab* 
solute  or  ip  trust,  to  John  Thompson  Mason,  the 
respondent,  but  merely  the  custody  and  care  of 
the  property^  during  his  life,  ss  agent  or  curator, 
with  a;  sidary  for  Jhis  services. 

3.  That  no  estate  for  life  or  years,  can  be 
.  ^wsed  for  him  by  implication,  because  the  origi- 
nal estate  did  not  move  from  hini,  and  never  was 
in  him. 

4.  Consequently,  that  he  has  no  estate  of  free- 
hold, with  which  a  subsequent  limitation  in  fed 
could  unite,  so  as  to  create  a  fe6  in  him,  under 
the  n|le  in  Shell/s  case. 

5.  That  if  he  takes  a  life  estate,  it  is  merely 
fiduciary,  and  not  beneficial;  for  which  reason  it 
could  not  unite  with  a  limitation  over  in  fee,  if 
there  were  one,  so  as  to  give  him  a  fee  under  the 
rule^  ^ 

6.  That  the  words  in  this  will,  '^  the  male  heir 
of  my  nephew,  John  Thompson  Mason,  lawfully 
begotten,  for  ever,'*  as  explained  and  modified 
by  the  subsequent,  expressions,  designate  the 
''  male  heir  of  the  body  of  J.  T«  Mason,*"  as  the 
person  who  is  to  take  the  estate,  and  thus  operate 
a  s  a^'  deibriptio  jferunutr  and  not  as  a  ^  limita- 
tipn.**  Consequently,  that  they  do  not  create 
such  an  estate .  of  inheritance,  as  is  capable  of 
uniting  with  a  Jife  estate,  under  the  rule ;  but  must 
operate,  if  at  all,  as  a  devise,  per  S0,  of  an  estate 
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in  poMoasion  or  remainder,  or  as  an  exeontory    1824. 
aeviae.  j^^^ 

7.  That  tlua  diapdaition  cannot  operate  as  the  ^^* 
devise  of  an  estate  in  possession,  for  want  of 
some  person,  in  existence  at  the  testator's  death, 
who  ooirid  then  take :  1st.  Because  the  person  de- 
signated, was  to  be  ''the  heir**  of  John  Thomp- 
son Mason,  who  was  then  alive,  and  nemo  est 
hercB  wi>eKti9.  2d-  Because,  as  he  had  then  no 
issue  male,  or  heir  male  of  ^his  body,  there  was 
no  person  who  answered  the  description,  taken 
in  its  largest  and  most  general  sense. 

8.  That  the  disposition  in  question  cannot  ope- 
rate as  a  remainder,  vested  or  contingent,  because 
there  was  no  preceding  estate  to  support  it;  none 
having  been  directly  given  to  John  Thompson 
Masofl  by  the  vrill,  or  being  raised  for  him  by 
implication.  ^ 

9.  That,  admitting  John  Thompson  Mason  to 
have  a  life  estate  under  the  will,  which  might  sup- 
port a  remainder,  this  disposition  cannot  operate 
as  a  vested  remainder,  because,  at  the  testator's 
death,  there  was  no  person  in  existence  who  an- 
swered the  description ;  nor  as  a  contingent  re- 
mainder, because  it  depended  on  two  distinct  and 
successive  contingencies:  1st.  That  John  T.  Ma- 
son should  have  a  son ;  2d.  That  this  son  should 
live  to  the  age  of  twentjr-one  yeare,  then  assume 
the  name  of  Abraham  Barnes,  by  legislative  au- 
thority, sold  take  the  oath  prescribed  by  the  will, 
which  is  a  posaibilitjr  too  remote. 

10.  That  thia  disposition  cannot  be  supported 
as  an  executory  devise,  because  it  was  to  take 
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1824.  effect  on  two  remote  and  contingeBt  events:  Hu 
^^^C^  That  the  eldest  son  of  John  T.  Mason  should 
^▼^  Toluntarilj,  and  after  he  attained  the  age. of 
twentjT-one  years,  change  his  name  to  that  of 
Abraham  Barnes,  through  the  operation  of  a  le- 
gislative enactmept;  and,  2d.. That  he  should  take 
an  oath,  as  prescribed  by  the  will ;  which  events, 
if  they  took  place  at  all,  might  Hot  happen  within 
the  lifetime  of  John  ThomjMson  Mason,  and 
twenty-one  years  and  nine  months  afterwards. 


^  stf,  The  cause  was  fully  argued,  upon  all  these 
points,  by  Mr.  J&ne$  and  Mr.  Harper  for  the  ap- 
pellants, and  by  the  Attamejf'Oeneral  and  Mr. 
Enimet,  for  the  respondents;  but,  as  the  questions 
whether  an  estate  tail  vested  in  John  Thompson 
Mason,  and  whether  the  last  will  revoked. those 
which  preceded  it,  were  not  considered  and  de- 
termined by  the  Court,  it  has  not  been  thought 
necessary  to  report  that  part  of  the  argument, 

The  counsel  for  the  appellants  stated,  that  as 
to  whether  a  condition  be  precedSmt  or  imhieqmemtf 
it  is  always  a  matter  of  construction,  depending 
on  the  intention  of  the  testator.  The  principle 
is,  that  where  an  intention  appears  to  create  an 
estate  at  all  events,  and  merely  to  annex  a  con- 
dition to  it,  by  which  it  may  be.  defeated,  this  is 
a  condition  imheque^U:  and  if  followed  by  a  limi- 
tation over,  in  case  the  condition  be  not  fiilfilled, 
it  makes  a  condiUafuU  Umiuaiam.  But  if  Uie 
intent  appear  to  be,  that  the  vesting  or  creation 
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of  the  estate  shall  depend  on  the  conditioni  then  1824. 
it  ia  precedent.*  There  could  be  no  dispute  ar  to 
general  principles,  which  were  incontrovertibly 
settled  by  all  the  authorities.  The  only  question 
was,  as  to  the  application  of  them  to  the  particular 
case.  They  entered  into  a  critical  examination  of 
the  words  of  the  laist  will,  to  show  that  the  con- 
ditions annexed  to  the  estate  devised  to  the  oldest 
male  heir  of  J.  T.  M.,  were  precedent  and  not 
subsequent. 

The  counsel  for  the  respondents  considered 
the  conditions  as  nibsequent  and  not  precedent; 
or  rather,  they  considered  them  as  conditional 
limitations,  attached  to,  and  defeating,  in  each 
instance,  the  preceding  estate,  ott  refusal  to  per^ 
form  the  acts  required,  and  thus  creatmg  a  new 
estate  in  tail  male.  It  was  said  to  be  laid  down 
by  the  authorities,  that  there  are  no  precise  tech- 
nical words  required  in  a  deed,  (a  fortiori  in  a 
will,)  to  make  a  stipulation  a  condition  precedent 
or  subsequent.^  Neither  does  it  depend  on  the 
circumstance,  whether  the  clause  was  placed  prior 
or^  posterior  in  the  deed,  so  that  it  operated  as  a 
proviso  or  covenant;  for  the  same  words  have 
been  construed  to  operate  as  either  the  one  or  the 
other,  according  to  the  nature  of  the  transaction." 

«  2  CruUe  Dig.  S,  4, 5.  Cat.  temp.  Talb.  l65.  IT.R.  643. 
2  JBof.  i  PvU.  295.  2  Vern.  620.  Feame  Ckmi.  Rewi.  424, 425. 
502.     GoO.  Jwrid.  378. 

6lPftM{.23.  2  76111.666.  Cot. lesgi.  ToA.  164«  iBarr. 
38.    4B«fT.  1929. 

o  Hodmoi  y.  Eaft  India  Co.  iT.A  645. 
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1824.  Thus,  Lord  Eidoo  aays/  ''  I  take  it  to  be  folljr 
settled;  that  a  condition  is  to  be  <ionstrued  to  be 
precedent  or  subsequent,  as  the  intention  of  the 
testator  may  require."  And  Heath,  J.,  in  the  sanie 
case,  adds,  '^  It  has  been  truly  said,  that  there 
are  no  technical  words  by  which  a  condition  pre- 
cedent is  distinguishable  from  a  condition  subse- 
quent; but  that  each  case  is  to  receive  its  own 
peculiar  construction,  according  to  the  lintent  of 
the  devisor."  Now,  let  that  test  be  applied  to 
the  point  in  question.  It  is  clear  that  the  testa- 
tor intended  the  estate  for  the  benefit  of  the  sons 
of  J.  T.'  M.,  after  his  death,  and  successively  for 
the  heirs  male.  If  this  be  a  condition  precedent, 
as  is  contendedby  the  appellants,  and  the  will  of 
1789  be  entirely  revoked,  the  fee  will  be  in  the 
heirs  at  law,  from  the  death  of  J.  T.  M.,  till  the 
condition  be  performed,  and  the  rents,  issues,  and 
profits,  belong  to  them.  Suppose  the  first  heir 
male  an  infant  of  tender  years;  the  rents,  &c.  do 
not  go  to  his  maintenance  and  education,  nor  yet 
accumulate  for  bis  benefit,  as  was  directed,  even 
in  the  lifetime  of  his  father.  Let  him  die  under 
twenty-two,  without  having  performed  the  condi- 
tion, leaving  an  infant  son;  that  son  must  take  by 
inheritance,  if  at  all,  and  not  by  purchase.  Can 
he  take  by  inheritance  from  his  father,  an  estate 
tail  that  never  vested  in  his  father  ?  But  siqipose 
he  can,  there  is  still  another  long  enjoyment,  of 
the  estate  by  the  heirs  at  law,  for  their  own  bene- 
fit. The  appellants  seek»  by  making  this  a  eon- 
it  In  Plainer  v.  Scudamore,  12  But.  f  Ptg.  j29^• 
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dition  precedent,  en^ljr  to  defeat  the  testator's  .  1S24. 
bountiftd  inteiitioiis  in  fayour  of  J.  T.  M.'s jAi-      ' 
milj:  for  thejr  saj,  this  beiog  a  cooditicm  prece- 
dent, the  limitation,  cannot  take  effect  as  a  con^ 
tingefit  remainder ;  for  then  there  would  be  three 
contingencies,  and  a  possibilitjr  on  a  possibility 
necessary  to  its  yesting.    It  is  clear,  then,  that  to 
preserve  the  testator's  primary  or  general  inten- 
tion, or  indeed  any  part  of  his  intention  towards 
that  family,  the  tenns  must  not  be  considered  as 
a  condition  precedent.    In  a  will,  no  wprds  of 
condition  are  too  strong  to  beMd  to  the  testator's 
intentimi.    Thus,  ^^if  a  man  devises  tfterm  to 
A.,  and  that  if  his  wife  su&rs  the  deviseeto  en** 
joy  it  for  three  years,  she  shall  have  all  hii  goods 
as  executrix;  but  if  she  disturbs  A.,  then  he 
makes  B.  his  executor,  and  dies;  his  wife  is  eie- 
cotrix  presently:  for  thpugb  in  grants,  the  estate 
shall  not  vest  till  the  c(Hidition  precedent  is  per- 
formed, yet  itU  othenoue  in  a  wiU^  wMcb  must 
be  guided  by  the  intent  of  the  parties;  and  this 
shall  not  be  construed  as  a  condition  pre<^ent, 
but  only  as  a  condition  to  abridge  the  .power  of 
the  executrix,  if  die  perform  it  not."*    Although 
the  conditions  over  may  be  void,  their  existence 
may  be  used  to  illustrate  the  testator's  mtention, 
and  to  show  ^lat  this  was  intended  to  operate  only 
as  a  limitation.    It  was  intended  diat  every  one 
having  the  right,  should  change  his  name,  and 
take  the  oath,  befwe  he  had  possession;  '^  so  that 
no  act  of  inttention  to  defeat  his  will  should  be 

s  JcnniDpV.Oore,  &o.EBe.219. 
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1834.  allowed  of.^  Those,  then,  taking  by  inheritance 
through  the  first  heir  male,  were  to  be  subject  to 
this  condition,  and  on  their  refusing,  the  estate 
was  to  go  over.  It  is  impossible  to  contend,  that 
those  so  taking  by  inheritance,  should  be  regarded 
as  purchasers,  or  that,  with  them,  this  should  be 
considered  as  u  condition  precedent:  and  why 
should  not  the  same  cons^ruc^on  of  the  testatorV 
intention,  that  must  be  given  with  rjispect  to 
th^m,  be  given  in  the  first  instance,  where  the 
same  proviso  is  used,  viz.  that  it  is  a  conditional 
limitetipn,  on  the  refiisal  to  perfi>rm  which,  the 
antecedent  estate  is  defeated,  and  a  new  one 
arises?  Unquestionably  the  limitation,  on  refusal 
to  comply,  is  a  conditional  limitation.  If,  then, 
between  such  conditional  limitation  and  a  condi- 
ticm  precedent,  bearing  on  the  same  object,  (let 
the  words  be  ever  so  clear,)  there  be  a  positive 
incompatibility,  the  principle  must  be  applied, 
that  if  words  be  so  inconsistent  that  they  cannot 
PjQVsiUy  stand  or  be  reconciled,  those  words  shall 
jpjrejected  which  are  least  consistent  with  the 
general  intention  of  the  testator/  The  incom- 
patibility between  conditions  and  conditional  limi- 
tuitions,  results  fi'OQi  this^:  /'conditions  can  only 
he  leserved.to  the  feofler>  donor,  lessor,  or  their 
hein^  but  not  to  a  stranger;''  and  this  by  impli- 
cation^ without  any  words  of  reservation;  and  for 


^  a  %Pmi»L  Bq.  t^  S.  s.  3.  (Note  L  p.  690  Haws  v.  Haw%  $ 
Aik.  524.  1  Vex^  14.  Perkins  ▼•  Bayntup,  i  Bro.  Ck.  €tet.;ll8« 
Doe  ▼.  Aplyn,  4  T.  it  89. 
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every  conditioli  brokeoi  the  heir  of  the  donor  18S4. 
ehiiB  eoter,  and  by  ao  doing,  restore  the  original 
^aiaie.  So  that,  iBxcept  in  gavelkind*  and  borough- 
en^Uh/abd  a  hoaband's  alienating  hia wife's  estate 
oil  condition/  the  heir  at  law  enters  and  holds  for 
his  own  benefit.  This  applies  to  conditions  $ub- 
iequetU.  As  t6  conditions  precedent,  the  estate 
remains  in  the  heir  at  law,  and  neeer  veeti  tilt  the 
performance  of  the  condition,  and,  during  all  that 
time,  the  heir  at  law  holds  it  beneficially.  But 
the  efihct  of  a  conditional  limitation  is,  that  the 
neit  devisee  alone  can  enter,  and  he  takes  and 
enjoys  for  his  own  benefi^.  Now,  it  is  incompa- 
tible, that  the  heir  at  law  should  have  the  right  to 
hold  the  estate  for  his  own  benefit,  and  the  devi* 
see  to  hold  it  for  his  benefit ;  and  in  these  incom- 
]9tibl6  results,  the  question,  which  shall  prevail, 
muM  depend  upon  which  is  conformable  to  the 
int6tttion  of  the  testator.  Thus,  it  is  laid  down 
that  *^  words  of  an  exprese  condition  shall  not 
ordinarily  be  construed  into  a  limitation;  but 
where  an  estate  is  to  remain  over  for  breach  of  a 
coAditiott,  which  is  by  express  words  a  condition, 
y«t  it  (Might  t6  be  intended  as  a  limitation.'*'  And 
the  ccMitra^  doctrine  in  Mary  Portington^s  cdae,' 
hair  be6n  often  drilled  to  be  law.<^ 

^  C6.Lki.  11,  12. 

e  a  €k  48. 

ilFiseY.Haywaffd,  IfJIMLei*    2SeILiT9. 
9  id  do.  99. 

/  BtemO.  iS5.    tUa.  Mt.  412.    teiHt.  200.    d  Ikev.  132. 
9Skm.$9B.    lBb§.^PnlL513. 
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1824.  Tbe  eiFpreasion  '^  before  he  has  pooflession/'  10 
^"^^^  niuch  relief  on,  as  showing  a  condition  precedent* 
But  is  musty  like  other  equally  string  expressions, 
bend  to  the  testator's  general  intent,  apd  to  the- 
words ^^wlbo  has  the  right."  How  ''has  the  right," 
if  obtaining  an  act  of  the  legislature  and  changing 
the  name  after  twentjr-one,  be  a  condition  prece- 
dent? For  then  no  estate  can  vest,  and  no  right 
be  httd,  till  the  condition  foe  performed.  So  it  is 
said,  the  will  shows  the  right  is  not  to  commence 
till  he  haaarrived  at  twenty-one.  But  the  age  of 
twenty-one  connects  itself,  both  in  sense  and 
grammar,  with  the  act  to  be  done,  and  not  with 
the  vesting  of  the  right.  The  expression  ''refu- 
sing,'to  comply,"  and  the  giving  over  the  estate  to 
others,  show  the  refusal  to  be  the  definite  act,  hy 
which  one  estate  was  to  be  determined,  and  the 
other  to  commence.  Thus  where  similar  words 
Wjsre  used,  "on  condition  that  he  should  in  twelve 
months  after  tbs  testator's  deiath,  or  in  twelve 
months  after  her  attained  the  age  of  twenty-one 
years,  suffer  a  recovery  of  an  estate  in  the  county 
of  Warwick,  and  settle  it  to  certain  uses,"  they 
were  clearly  taken  to  be  a  conditioq  subsequent, 
and  not  a  conditional  liinitation/  Indeed,  the 
words  "before  he  has  possession,"  are  susceptible 
ofajiotber  interpretation,  consistent  with  the  pre- 
vious vesting  qf  the  estate.  The  testator  did  not 
view  all  possible  contingencies  iiqcurataly.  He 
clearly  took  for  granted  that  the  one  to  take  would 
be  an  infant,  and  meant  to  make  a  provision  ac- 
cordingly.   He  probably  used  those  words  to  dis- 

d  Duke  of  MoDtagveT.  Beaaliea,* 8  Bro.  ParL  Cos*  %7T^ 


OF  THE  UNITED  STATES.  QSQ 

tinguish  the  time  when  a  goardian  would  receive     IMl. 
the  rents,  issues  and  profits,  from  that  when  the  ^"1^^^ 
minor  would  come  into  the  actual  possefltoion  of       t. 
his  estate.  *'■**' 

The  cause  was  continued  for  advisement,  to  the 
present  term. 

Mr.  Chief  Justice  Marshall  delivered  the  bpi*  FA.  s,  iu4 
nion  of  .the  Court;  and,  after  stating  the  ease, 
proceeded  as  follows : 

If  the  estate  should  yield  fnj  surplus  profits, 
after  satisfjring  the  charges  placed  on  it  by  the  tes- 
tator, J.  T.  Mi  is  directed  to  account  for  those  pro- 
fits,'and  they  are  the  property  of '^  the  person  that 
may  have  the  right,"  according  to  the  language  of 
the  will. 

Are  the  h^lrs  at  law  the  penlons  ^'wfaohav^the 
rfght^**  according  to  this  language!  ? 

Certainly  not.  The  plain  intention  of  the  will 
is  to  exclude  them.  They  admit  this ;  and  sup- 
port their  claim  by  alleging  that  the  will,  safkr  as 
respects  the  devises  which  are  to  tlike  place  after 
the  death  of  J.  T;  M.,  is  utterly  V0id,  the  limfta* 
tions  over  being  too  remote. 

The  first  limitation  i»  to  *^  the  male  heirs  of  my 
nephew,  J.  T.  M.,  lawfully  begotten,  for  ever, 
agreeably  to  the  law  of  England  f  that  is,  the  old- 
est iniile  heir  to  take  all. 

If  the  clause  stopped  here,  there  could  be  no 
question  in  the  case.  The  person  who  should  be 
the  eldest  male  heir  of  J.  T.  M.  at  the  time  of  his 
death,  would  take  the  estate.  But  the  testator 
proceeds  to  prescribe  the  ''terms''  on  whi^h  such 
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1824.  eldest  male  heir  should  take.  They  are, ''  that  the 
^'^^^l^  name  of  the  one  that  may  have  the  right,  at  the 
r^  age  of  twenty-one,  with  his  consent,  be  changed 
to  Abraham  Barnes,  by  an  act  of  public  authority 
of  the  State,  without  any  name  added,  together 
with  his  taking  an  oath  before  he  has  possessioki;*^ 
''that  he  will  not  make  any  change  during  his  life 
in  this  my  will,  relative  to  my  real  property.  And 
on  his  refusing  to  comply  with  the  above  mention- 
ed terms,  to  the  next  male  heir,  on  the  above  men- 
tioned terms ;  and  so  on,  to  all  the  male  heirs  of 
my  nephew,  J.  T.  M«,  as  may  be,  on  the  above 
terma ;  and  all  of  them  refusing  to  comply  in  a 
reasonable  time  after  they  have  arrived  at  the  age 
of  twenty-one,  say  not  exceeding  twelve  months, 
if  in  that  time  it  can  be  done,  so  that  no  act  of  in- 
tention to  defeat  my  will  shall  be  allowed  of;  and 
on  their  refusing  to  comply  with  the  terms  above 
Mentioned,  if  any  such  person  may  be,  then  to  the 
son  of  my  late  nephew ,  H.  T.  M/'  &c. 

The  time  allowed  the  eldest  male  heir  of  J.  T.  M . 
to  perform  the  condition  on  which  his  estate  would, 
according  to  the  words  of  the  will,  become  abeo* 
lute,  is  twelve  months  after  he  shall  attain  his  age 
of  twenty-one  years.  As  J.  T.  M.  night  die, 
leaving  m^  son  alive  at  his  death,  but  leaving  his 
wife  ensient  of  a  son,  it  is  obvious  that  the  contin- 
gency on  which  the  estate  depended  might  not 
happen  within  a  life,  or  lives,  in  being,  or  within 
twenty-one  years  and  nine  months  after  the  death 
of  J.  T.  M.  If,  therefore,  the  estate  did  not  vest 
imtil  the  contingency  should  hafipen^  the  Umita^ 
tion  over  to  the  eldest  male  heir  of  X  T.  M.,  de- 
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pends  on  an  event  which  is  too  remote  to  be  tolera-     1 824» 
t^  by  the  policy  of  the  law,  and  the  remainder  is,  ^"^^^^ 
consequently,  void.   If,  on  the  contrary,  the  estate     ^  ▼^ 
is  to  vest  on  die  death  of  J.  T.  M.,  to  be  devested     ^ 
on  the  non^performance  of  the  condition,  the  limi- 
tation in  remainder  is  valid,  and  the  plaintiffs  are 
not  entitled  to  the  account  for  which  the  bill  prays. 

The  inquiry,  then,  is,  whether  the  conditions 
annexed  to  the  devise  of  the  remainder,  be  prece- 
dent or  subsequent ;  and  this,  it  is  admitted,  must 
be  determined  by  the  intention  of  the  testator, 
which  intention  is  to  be  searched  for  in  his  wilL 

All  the  instruments  of  writing  purporting  to  be 
his  last  will,  show  that  his  firm  and  continuing  pur- 
pose, from  the  31st  day  of  October,  in  the  year 
1789,  to  the  time  of  his  death,  in  the  year  1804, 
was  to  preserve  bis  estate  entire  for  the  benefit  of 
a  single  devisee,  an4  not  to  permit  it  to  be  divided 
among  his  heiris.  The  same  papers,  likewise,  diow 
that  the  first  object  of  his  affection  and  bounty^ 
was  J.  T.  M. ;  and  the  second,  was  the  eldest  male 
heir  of  J.  T.  M.  An  ample  and  unconditional 
provision,  perhaps  equivalent  to  the  whole  value  of 
bis  real  estate,  is 'made  for  J.  T.  M.  during  his 
life ;  and  on  his  death,  the  whole  real  estate,  with 
aiiy  HMttduum  of  profit  which  might  possibly  be  ac- 
cumulated during  his  life,  is  given  to  his  eldest 
male  heir.  If  these  devises  should  be  e^cpressed 
in  ambiguous  language,  this  obvious  and^para- 
BBowt  intention,  ought  to  serve  as  a  key  to  the 
QOMtruction* 

>    The  language  of  the  devise  in  remainder,  im- 
iWts  an  intentioA  that  it  should  take  effect  cm  the 
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1824.  determination  of  tbe  particular  estate.  So  soon  as 
J:  T.  M.,  the  first  object  of  bis  bounty^  is  remo- 
ved, the  eldest  male  heir  of  J.T.M.,  the  second  ob« 
ject  of  bis  bounty,  comes  into  view :  ^'I  give  the 
whole  of  my  prcrperty"  *'to  tbe  male  heirs  of  my 
nephew/  J.  T.  M.,  lawfully  begotten,  for  ever, 
agreeable  to  the  law  of  England ;  that  is,  the  old- 
est male  heir  to  take  all,  on  tbe  following  terms,'^ 
Sec.  These  wordiB  postpone  the  interest  of  the 
devisee  no  longer  than  till  he  can  be  ascertained; 
that  is,  till  the  death  of  J.  T.  M.,  who  was  to  occu- 
py the  premises  for  bis  life.  The  eldest  male  heir 
of  J.  T.  M.  would  be  known  at  his  death,  at  which 
time  the  particular  estate  which  was  carved  out  of 
this  general  devise,  ^  >uld  determine,  or  at  far- 
thest, within  nine  m^  nths  afterwards.  The  lan- 
guage is  not  such  as  a  man  would  be, apt  to  use 
who  Qontemplated  any  interval  between  the  parti- 
cular estate  and  the  remainder.  The  words  im- 
port the  same  intention,  as  if  he  had  said,  I  give  to 
the  eldest  male  heir  of  J.  T.  M.  all  my  property, 
on  condition  that,  at  the  age  of  twenty-one  years, 
his  name  be  changed  to  that  of  Abraham  Barnes, 
by  an  act  of  public  authority  of  the  State,  Slc.  . 
Such  words,  it  seems  to  the  Court,  would  carry  the 
estate  immediately  to  the  devisee,  without  waiting 
for  the  performance  of  the  condition. 

With  this  general  intent,  manifested  in  each 
of  these  instruments,  and  this  language,  showing 
the  expectation  that  no  interest  would  intervene 
between  the  particular  estate  devised  to  J.  T.  M. 
and  that  to  his  eldest  male  heir,  the  conditions  oii 
which  that  devise  was  made,  must  be  expressed 
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in  -language  to  show  very  clearly,  that  they  were     1824. 
to  be  performed  before  the  estate  could  vest,  to 
justify  the  Court  io  putting  that  coDstruction  on 
this  will. 

Let  that  language  be  examined.  The  d^vise 
is  of  the  whole  property  to  the  male  heirs  of  J. 
T.  M.,  in  succession,  the  eldest  to  take  first. 
The  condition  is  to  be  performed  by  **  the  one 
that  may  have  the  right."  In  the  mind  of  thie 
testator,  then,  the  right  was  to  precede  the  condi- 
tion, not  be  creatod  by  it.  He  would  not  have 
described  the  person  who  was  to  perform  the  con- 
dition, as  already  having  '^  the  right,"  if  the  im- 
pression on  his  mind  had  been,  that  no  person 
would  have  the  right  until  the  condition  should  be 
performed. 

This  expression  is  entitled  to  the  more  influence, 
from  the  consideration  that  the  condition  is  to  be 
performed  by  the  person  having  the  right  at  the 
age  of  twenty-one,  or  in  a  convenient  time  after- 
wards. The  devisee  might  be  an  infant  at  the 
time  of  the  death  of  J.  T.  M.  The  person  wholias 
the  right,  if  an  infant,  is  allowed  till  he  attains 
his  age  of  twenty-one  years,  and  .a  reasonable 
time  afterwards,  to  perform  the  condition.  This 
i»  inconsistent  with  the  idea  that  the  condition 
must  be  performed  before  the  estate  vested,  be- 
fore the  right  accrued. ' 

The  testator  then  directs,  in  addition  to  the 
change  of  name,  that  an  oath,  prescribed  in  his 
will,  shall  be  taken,  and  then  proceeds,  '^  and  on 
his  (the  person  that  may  have  the  right)  refusing 
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1824.     to  comply  with  the  above  mentioned  temii,  to  tbe 
^^p][J^^  next  male  heir  on  the  Mune  terms.^ 

j^  The  property  is,  in  the  first  instance,  devised 
to  all  the  male  heinai  of  J.  T.  M.,  the  oldest  to 
take  first.  The  testator  then  proceeds  to  describe 
the  state  of  things  in  which  the  next  oldest  is  to 
take.  That  state  of  things  i$  the  refM$al  6f  the 
oldest  to  comply  with  the  tonns  annexed  to  the 
estato  given  to  him.  Upon  this  refusal,  the  devise 
is  immediate.  No  intervention  of  the  heir  at  law 
is  necessary  to  defeat  the  title  of  the  oldest,  and 
to  vest  the  property  in  the  next  male  heir.  Bot, 
until  this  refusal,  the  rights  of  the  oldest  rematn 
unchanged. 

Although  the  words  ^^  refusing  to  comply,'^  may, 
in  general,  have  the  same  operation  in  law  as  the 
words  ''  failing  to  comply"  would  have;  yet>  in 
this  case,  they  are  accompanied  and  explained  by 
other  words,  which  show  that  the  word  ''  re- 
fusing'' was  used  in  a  sens^  which  might  leave  the 
estato  in  the  devisee,  though  his  name  should  not 
be  changed.  Where  the  condition  to  be  per- 
formed depends  on  the  will  of  the  devisee,  his 
fittlure  to  perform  it  is  equivalent  to  a  refusal. 
But  where  the  condition  does  not  depefld  on  his 
will,  but  on  the  will  of  those  over  whom  he  can 
have  no  contrd,  there  is  a  manifest  distinctioii 
between  **  refusing,''  and  ^^  failing^  to  comply  with 
it.  The  first  is  an  act  of  the  will,  the  second 
may  be  an  act  of  inevitable  necessity. 

In  this  case,  the  name  is  to  be  changed  by  a 
legislative  act.  Now  the  eldest  male  heir  of  J. 
T.  M,  may  petition  for  this  act,  but  the  Legisla- 
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tun  may  refine  to  paaa  it  In  such  a  casei  the  1824. 
deviaee  would  not  **  refiiae^  to  comply  with  the 
terma  on  which  the  estate  was  gt?en  to  him ; 
those  tenns  would  neither  be  literally  nor  sub- 
standally  Tiolated.  If  there  were  nothing  in  the 
words  of  the  will  to  give  additional  strength  to 
this  construction,  the  refusal  of  the  Legislature 
to  pass  the  act  would  not  be  a  refiisal  of  the  de- 
visee to  comply  with  the  terms,  and  would  seem 
in  reason  to  dispense  with  the  condition,  as  ef- 
fectually as  the  passage  of  an  act  to  render  the  con- 
dition illegal.  Its  performance  would  be  impos- 
sible, without  any  default  t>f  the  devisee. 

But  there  are  other  words  which  show  conclu- 
sively that  the  testator  intended,  by  this  ^expres- 
nbn,  to  make  the  devise  to  the  next  and  other 
devisees  to  depend  entirely  on  a  wilful  and  volun- 
tary disregard,  on  the  part  of  the  eldest,  of  the 
terms  on  which  the  property  was  devised  td  him. 

After  giving  the  estate  to  the  male  heirs  of  J. 
T.  M.,  in  succession,  the  testator  proceeds,  ''And 
all  of  them  refusing  to  comply,  in  a  reasonable 
time  after  they  have  arrived  at  the  age  of  twenty- 
one,  say  not  exceeding  twelve  months,  if  in  that 
time  it  can  be  done,  eo  that  no  act  of  intention  to 
defeat  my  teill  ehaU  be  allowed  of  and  of  their 
refusing  to  comply  with  the  terms  above  men- 
ti<Hied,  if  any  such  person  may  be,  then  to  the 
son  of  my  late  nephew,  H.  T.  M.,"  &c. 

These  words  expressly  refer  to  all  the  male 
heirs  of  J.  T.  M.,  including  the  oldest,  apply  to 
each  particular  devise,  and  fully  explain,  the  inten- 
tion of  the  testator  on  the  subject  of  the  change  of 
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1824.  name.  It  is  to  be  changed  in  twelve  months 
^"^^^^^  after  the  devisee  attains  his  age  of  twenty-one 
V.  years,  "  if  in  that  time  it  can  be  done ;"  and 
this  provision  is  made,  that  **  no  act  of  intention 
to  defeat  his  will  may  be  allowed  of  The  de- 
vise over  is  on  "refusing"  to  comply  with  the 
terms  on  which  the  estate  is  .given  in  the  first  in- 
stance,  and  this  "refusing^ to  comply ,''  takes* 
place  only  "  :f  it  can  be  done" — exists  only  where 
there  is  "  an  act  of  intention  to  defeat  his  will." 
If  it  "  cannot  be  done,"  if  there  be  "  no  act  of 
intention  to  defeat  his  will/'  theA  there  is  not  that 
'^refusing  to  comply  with  the  terms"  on  which 
th^  devise  over  is  to  take  place. 

All  these  provisions  appear  to  the  Court  to  de- 
mon&trate  that  the  testator  intended  the  devise  to 
take  effect  immediately,  to  be  deCeated  by  the  de- 
visee's refusing  to  comply  with  the  terms  on  which 
the  property  was  given. 

The  devisees  are,  all  of  them^  the  coheirs  of 
the  testator,  and  the  whole  purpose  of  the  will 
is  to  prevent  their  inheriting  any  part  of  his  estate 
as  his  heirs.  .  J.  T.  M.  takes  an  interest  for  life, 
beneficially,  to  a  considerable  extent,  perhaps  to 
the  whole  extent  of  the  profits,  certainly  to  the 
whole  extent,  if  he  chooses  to  expend  the  whole, 
except  1600  dollars  per  annum,  in  repairs,  build- 
ings, and  the  support  of  himself  and  family ;  and 
is  to  take  the  surplus  profits,  if  there  be  any,  as 
trustee :  but  as  trustee  for  whom  ?  For  his  eldest 
male  heir,  not  for  the  heirs  of  his  testator. 

That  eldest  male  heir  takes  the  whole  proper- 
ty, including  these  possible  surplus  profits,  on 
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certain  conditions,  one  of  which  is,  the  change     1824. 
of  his  name  by  act  of  Assembly.     Ha  might  pos- 
sibly, nay  probably,  be  an  infant,,  for  J.  T.  M« 
had  no  .male  heir  at  the  death  of  the  testator. 
The  event  of  his  being  an  infant  is  particularly 
contemplated,  and  provided  for,  in  the  will.  Such 
infant  devisee  is  allowed  twelve  months,  after  af* 
taining  his  full  age,  to  perform  the  condition.  No 
provision  whatever,  if  the  estate  does  not  vest  im- 
mediately, is  made  for  his  education  r.nd  mainte* 
nance.  *  Not  eved  these  surplus  profits,  which  are 
so  carefully  to  accumulate  for  his  use,  are  given  to 
him.     The  infant  orphan,  heir  of  an  enormous 
estate,  who  was  the   particular    favourite,    and 
whose  future  grandeur  constituted  the  pride  of  his 
ancestor,  is  cast,  by  this  construction,  on  the  world, 
without  the  means  of  subsistence,  while  the  whole 
profits  of  his  estate  pass,  withoutjaccount,  to  those 
for  whom  the  testator  intended  nothing. 

The  estate  is  devised,  in  succession,  to  each  of 
the  heirs  of  the  testator,  on  the  same  condition ; 
and,  if  it  be  a  condition  precedent,  the  conse- 
quence is,  that  the  same  persons  who  could  not 
take  it  in  succession,  as  he  wished  it  to  pass,  would 
take  it  in  common,  as  he  wished  it  not  to  pass. 
The  whole  scheme  of  the  will  would  be  defeated, 
and  an  object  be  effected,  which  all  his  ingenuity 
had  been  exerted  to  prevent. 

In  this  view  of  the  case,  it  may  be  proper  again 
to  observe,  that  the  devise  over  to  the  second  male 
heir  of  J.  T.  M.,  is  limited  to  take  efifect  on  the 
refusal  of  the  oldest  to  perform  the  terms  on  which 
the  estate  is  given  to  him.     This  must  be  a  volun- 
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1824.     tarj  refusal,  an  *'  act  of  iBtestion  to  defeat  hia 
^•-^y^j^  will.''    Now,  a  failure  to  perform  the  conditipn 
f7'„     maj  take  place,  although  the  deyisee  may  ha^e 
used  hia  utmost  endeavours  to  perform  it :  the 
Legislature  may  refuse  to  pass  the  act  required. 

If  it  be  a  condition  precedent,  the  estate,  in 
that  e?ent,  can  never  vest,  and  the  whole  inten- 
tion of  the  testator  may  be  defeated,  without  the 
fault  of  the  devisee.  But  the  will  was  framed 
with  wry  different  views.  The  testator  declares, 
that  each  devise  over  is  to  take  effect  on  the  pre-  . 
vious  devisee's  **  refusing"  to  comply  with  the 
terms  on  which  the  devise  was  made  to  him ;  on 
hia  obtaining  the  act  of  Assembly,  *^  if  it  can  be 
done ;"  on  there  being  no  **  act  of  intention  to  de- 
feat his  will."  This  construction  would  make  the 
devise  to  depend  on  the  will  of  the  Legblature, 
although  the  testator  declares  that  it  shall  depend 
on  the  deyisee  himself. 

To  take  the  oath  not  to  make  any  alteration  in 
the  will,  so  far  as  respects  the  real  property,  is 
completely  within  the  power  of  the  devisee,  and 
this  is  directed  to  be  taken  **  before  he  has  posses- 
sion."   This  direction  shows  the  opinion  of  the 
testator,  that  the  estate  vested  immediately,  other- 
vriae  there  could  be  no  necessity  for  the  clause  sus- 
pending the  possession.  It  would  be  a  very  useless 
declaration,  to  say,  that  the  devisee  should  not  take 
possession  of  an  estate  to  which  he  had  no  right. 
This  assists,  too,  in  marking  more  clearly  the  dis- 
tinction ukem  by  the  testator,  between  a  condition 
annexed  to  the  estate,  which  was  in  the  power  of 
the  devisee,  aittd  one  not  in  his  power.    The  pos<* 


OF  THC  UMTED  STATES. 

sMnoo  18  BoC  {KMrtfKMied  uotil  be  •hftll  obtaia  m     18SMU 
aet  of  the  Legidature  for  the  ebaofe  of  bia  Muoe,  ^"^^ 
but  ia  poetpoaed  until  be  abali  take  tbe  oatb  4i-     ^v. 
reeted  by  the  will. 

lo  tbe  eaae  of  CfuUieer  r.  AMjf,  (4  Bmr. 
1929.)  William  Wykea  devised  bia  eatate  to  aeve- 
ral  persona  in  cHBceeaaioD,  after  tbe  death  of  bia 
wife,  and  added  the  following  daiaiie :  ^  Provided 
dwaya,  and  tbia  deviae  ia  expreaaly  <mi  tbia  con<- 
dition,  that  whenever  it  aball  happ^i  tbiA  tbe  aaid 
manaion  house,  and  aaid  estatea,  after  my  wife'a 
decease,  shall  descend  or  come  to  any  of  die 
persons  herein  before  named,  [that]  the  person 
or  persons  to  whom  the  same  shall,  from  time  to 
time,  descend  or  come,  [that  he.  or  they]  do  or 
shall  then  change  their  surname,  and  take  upon 
them  and  their  heirs  the  surname  of  Wykes  only, 
and  not  otherwise." 

In  giving  his  opinion  on  this  case.  Lord  Mans- 
field said,  ''  First,  that  this  is  not  a  condition  pre- 
cedent. It  can  not  be  complied  with  instantly.  It 
is^  to  take  the  name  for  themselves  and  their  heirs.' 
Now,  many  acts  are  to  be  done  in  order  to  oblige 
thct  heirs  to  take  it,  such  as  a  grant  from  the  King, 
or  an  act  of  Parliament. '  It  is  not,  therefore,  a 
condition  precedent,  but,  being  penned  as  a  con- 
dition, it  must  be  a  condition  subsequent.'^ 

All  the  Judges  concurred  in  the  opinion,  that  it 
was  not  a  condition  precedent.  Mr.  Justice  Yates 
thought  it  no  more  than  a  recommendation.  The 
other  Judges  considered  it  as  a  condition  subse- 
quent 

To  the  reason  given  by  Lord  Mansfield,  for 
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1824.     considering  the  conditionis  on  which  the  testator, 
^"^^^^^  in  the  case  in  Burrow,  devised  his  estates,  as  con- 

^  V.  ditions  subsequert^  are  superadded,  in  the  case 
at  the  bar,  others  of  great  weight,  which  have  been 
mentioned  and  relied  on. 

The  case  put  at  the  bar,  that  the  eldest  male 
heir  of  J.  T.  M.  might  die  within  twelve  months 
after  attaining  his  age  of  tweniy-one  years,  leaving 
an  infant  son,  deserves  serious  consideration..  If 
the  estate  vested  in  the  ancesjtor,  it  would  descend 
to  him.  If  the  condition  be  precedent,  the  estate 
did  not  vest,  and  cannot  descend  to  him.  This 
would  be  contrary  to  the  general  spirit  of  the  will.. 
If  the  chapge  of  name  constituted  the  v^hole 
condition  of  the  devise,  the  proofs  furnished  by 
the  will  of  its  being  a  condition  subsequent,  are  so 
strong  as  to  dispel  all  reasonable  doubt.  But 
there  is  another  condition,  respecting  which  the 
intentioa  is  less  obvious. 

The  person  "that  may  have  the  right"  is  to 
procure  an  act  of  Assembly  for  the  change  of 
his  name,  ^^-together  with  his  taking  an  oath,  be- 
fore he  has  possession^  before  a  magistrate,"  &c. 
"  that  he  will  not  make  any  change  during  his  life 
in  this  my  will,  relative  to  my  real  property." 

It  has  been  truly  said,  that  this  condition  is 
against  lawy  is  repugnant  to  the  nature  of  the  es- 
tate, and  consequently  oid.  But  if  this  be  a 
condition  precedent,  its  being  void  will  not  benefit 
the  devisee..  It  becomes  necessary  to  inquire, 
therefore,  whether  this  also  be  a  condition  subse- 
quent, or  must  be  performed  before  the  estate  can 
vest. 
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Id  making  the  deviie,   the  testator  uses  the     1824. 
words,  "  I  give  the  whol^  of  my  property."     Im-  ""^J^^^J^ 
mediately  afterwards,  he  describes  the  person  who        t. 
IS  to  perform  the  conditions  on  which  the  proper- 
ty is  given,  as  ^'  the  one  that  may  have  the  right ;" 
hnd,  after  directing  the  change  of  name,  adds, 
'^tdgetber  with  his  taking  an  oath,  before  he  has 
posseesian,  before  a  magistrate  of  St.  Mary's  coun- 
ty," &c. 

The  person  who  "has  the  right,"  is  to  take  the 
oath  "  before  he  has  possession."    Title  then  is 
distinguished  from  possession.  The  most  attentive 
perusal  of  the  will   furnishes  no  reason  for  the 
opinion  that  the  testator  has  confounded  posses- 
sion witli  ^itle.     AH  those  parts  of  the  will  which 
respect  change  of  name,  dispose  of  the  whole  pro- 
perty, and  dispose  of  it  in  such  terms  as  to  show, 
we  think,  a  clear  intention  that  the  right  should 
vest  in  the  devisee  on  the  death  of  J.  T.  M.,  to  be 
defeated  oh  the  noQrperformance  of  the  condition 
annexed  to  the  estate.     Th<^  change  of  language, 
and.  the  adoption  of  the  word  "possession,"  indi- 
cate very  strongly  that  "the  word  was  used  in  its 
popular  sense,  to  denote  the  taking  actual  and 
corporal  possession  of  an  estate.     The  testator 
wais  contemplating  the  event  of  an  infant  becoming 
entitled  to  his  property,  and  providing' for  that 
^event.     Such  infant  was,  within  twelve  months 
after  attaining  his  age  of  twenty-one  years,  "  if 
in  that  time  it  could  be  done,"  to  obtain  an  act  of 
the  Legislature  for  the  change  of  his  name  ;  and 
moreover  to  take  the  oath  prescribed,  "  before  he 
has  possession;"  alluding,  we  think,  clearly,  to 
that  possession  which  an  infant  devisee  takes  of 
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1824.  bis  ectatei  ^nhen  he  attains  his  majoriiy.  A  dif- 
ferent cOQ8truction  would  make  this  deviae  raptif ' 
nant  to  itself.  It  woukl  make  the  devtte  to  de- 
pend OD  two  conditions^  to  be  perforated  at  the 
satne  time,  and  yet  the  one  to  precede  the  vesttng 
of  theei^tate,  and  the  other  to  be  capable  of  beiiig. 
performed  more  than  twenty  years  after  it  had 
vesi^;  The  word  possession  cannot  be  con- 
strded  as  equivalent  to  right,  for  the  purpose  of 
producing  such  consequences  as  these. 

After  disposing  of  his  estate  in  fee  tail,  the  tes- 
tator proceeds  to  carve  out  a  particular  estate  for 
his  favourite  nephew,  J.  T.  M. ;  and  it  is  not  en- 
tirely unworthy  of  notice,  that  he  continues  the 
use  of  the  wdrd  '^  possession,''  with  the  obvious  in- 
tent to  ai&x  to  it  the  meaning  of  simple  occupan- 
cy. It  is  impossible  to  read  these  wills,  without 
perceiving  a  continuing  and  uninterrupted  desire 
to  bestow  bis  whole  estate  dn  J.  T.  M.  and  his 
family.  The  first  will  gives  him  the  estate  abso- 
lutely. His  desire  to  preserve  it  in  mass,  and  to 
connect  it  with  his  name,  increased  with  his  age ; 
and  his  second  will  gives  his  estate  to  J.  T.  M. 
for  life,  remainder  to  his  eldest  son  in  tail  male, 
remainder  to  the  heirs  of  J.  T.  M.,  the  oldest  to 
take  all,  on  condition  of  their  changing  their  sur- 
name to  that  of  Bai'nes.  The  last  will  contains 
intrinsic  evidence  that,  preserving  the  same  inten- 
tion With  respect  to  his  estate,  he  had  been  alarm- 
ed by  the  suggestion  that  the  remainder  in  tail  to 
the  heirs  of  J.  T.  M.  might  coalei^ce  with  his  life 
estate,  and,  vesting  in  him,  might  enable  him , to 
break  the  entail  and  divide  the  estate.     To  re- 
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eottcile  kw  kindiieai  to  J.  T.  M.  with  his  pride,  be     18S4. 
ettdeavom  to  give  hm  oephew  the  advaatagee  oi  ^"^[^^^^ 
aa  eatate  for  life,  ia  auch  fona  as  to  leave  him  ao       ▼• 
power  oret  the  fee.    tt  is  not  uaworthy  of  remark, 
that  in  endeavouring  to  accomplish  this  object,  he 
continues  the  use  of  the  word ''  possessioa.'*    My 
will  is,  he  says,  "^  that  be  (J.  T.  M.)  sbail  keep  the 
whole  of  my  property  in  his  possession  during  bis 
life,  with  fufl  pow«r,''  &c.    Whether  the  legal  ef- 
fect of  ibis  <^use  be  the  saaie  with  an  eipress 
devise  to  J.  T.  M.  for  life,  remainder  to  his  heirs  ia 
taQ,  is  unimpc^taat  with  respect  to  the  present  in- 
quiry.   It  shows  the  inlention  of  the  testator,  and 
the  sense  in  which  be  used  the  word.    It  shows 
tiiat  he  distinguished  between  possessi<m  and  title. 
The  Court  is  of  <^nion,  that  were  the  paper 
which  is  suf^osed  to  have  been  executed  in  1803 
to  be  considered  as  constituting  singly  the  will  of 
Richard  Barnes,  and  were  it  to  be  admitted,  that 
an  estate  tail  did  not  vest  in  J.  T.  M.,  still  the 
conditions  annexed  to  the  estate  devised  to  his 
oldest  heir  male  are  subsequent,  and  not  prece- 
dent;  and,   consequently,    the  contingency  on 
which  the  devise  is  to  take  effect  is  not  too  remote. 
This  opinion  renders  it  unnecessary  to  decide  the 
questions,  bo  elatborately  discussed  at  the  bar,  whe- 
ther the  last  will  revoked  those  which  preceded  it, 
and  whether  an  estate  tail  is  vested  in  J.  T.  M.     It 
would  be  improper  to  decide  those  questions  at 
this  time,  because  persons  may  be  interested  in 
them  who  are  not  now  before  the  Court 

Decree  affirmed. 

Vot. !».  15 
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[DcSCKlfT.      ^  LICIT.] 

M'Creery 

Som^niie  M'Creert^b  lessee  v.  Somerville. 

The  statute  of  11  and  1  Wiu.  III.  c.  6.,  rhich  is  in  force  in  Ma- 
ryland, removes  the  comnon  law  disability  of  clairning  title  through 
an  alien  aneetiorf  but  does  not  apply  to  a  liviitg  alien  ancestor,  so 
as  to  create  a  title  by  heirship,  where  none  would  exist  by  the  com- 
mon law,  if  the  ancestor  were  a  natural  bom  subject  or  citizen. 

Thus,  where  A.  died  seised  of  lands  in  Maryland,  leaving  no  heirs,  ex- 
cept B.,  a  brother,  who  was  an  alien,  and  had  never  been  natural- 
ized as  a  citizen  of  the  United  Stites,  and  three  nieces,  the  daugh- 
ters of  the  said  B.,  "vho  were  native  citizens  of  the  United  States : 
it  was  held,  that  they  could  rot  claim  title  by  inheritance,  through 
B.,  their  father,  he  being  an  alien,  and  still  living. 

ERROR  to  the  Circuit  Court  of  Maryland. 

The  case  agreed,  stated,  that  William  M'Creery 
was  seised  and  possessed  of  a  tract  of  land  in  Bal- 
timore county,  in  the  State  of  Maryland,  called 
Clover  Hill,  and  died  possessed  thereof  about  the 
1st  of  March)  1814-  He  had  previously  executed 
an  instrument  of  writing,  purporting  to  be  his  last 
will  and  testament,  by  which  he  devised  the  above 
tract  of  land  to  those  under  whom  the  defendant, 
Somerville,  claimed  ;  but  it  was  witnessed  by  two 
persons  only,  and  was,  therefore,  inoperative  to 
pass  lands  in  Maryland,  the  laws  of  which  require 
three  witnesses  to  a  will  for  that  purpose.  W. 
M^Creery  left  at  his  death  no  children,  but  a  bro- 
ther, Ralph  M'Creery,  a  native  of  Ireland,  who  is 
0till  living,  and  who  has  not  been  naturaUzed,  and 
three  nieces,  Letitia  Barwell,  Jane  M'Creety,  and 
Isabella  M'Creery,  the  latter  being  the  lessor  of  the 
plaintiff,  who  are  the  daughters  of  the  said  Ralph, 
end  native  bom  citizens  of  the  United  States. 
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The  devisees  ttoder  the  will  applied  by  petition  to  1824. 
the  Legislature  of  Maryland  to  confirm  the  will, 
and  the  Legislature,  accordingly,  without  the 
knowledge  or  consent  of  the  lessor  of  the  plaintiff, 
passed  an  act  for  that  purpose  ;  saving,  neverthe- 
less, the  rights  o\  all  persons  claiming  title  to  the 
lands  devised,  by  conveyance  from  any  of  the  heirs 
of  W.  M^Creery.  The  action  was  brought  to  re- 
cover an  undivided  third  part  of  Clover  Hill. 

Upon  this  case,  judgment  was  rendered  by  the 
Court  below  for  the  defendant,  and  the  cause  was 
brought  by  writ  of  error  to  this  Court. 

The  cause  was  argued  by  Mr.  Winder'  for  the  Mard^  i4&f 
plaintiff  in  error,  and  by  Mr.  D.  B.  Ogden^  for  the 
defendant,  and  continued  to  the  present  term  for 
advisement. 

Mr.  Justice  Story  delivered  the  opinion  of  the  1V&.  8^1824. 
Court. 

The  title  of  the  lessor  of  the  plaintiff  to  recover 
in  this  case,  depends  upon  the  question,  whether 
she  can  claim  as  one  of  the  coheirs  of  her  deceas- 
ed uncle,  her  father  being  an  alien,  and  aTive  at 
the  commencement  of  the  present  suit.  It  is  per- 
fectly clear  that,  at  common  law,  her  title  is  invalid, 
for  no  person  can  claim  lands  by  descent  through 
an  alien,  since  he  has  no  inheritable  blood.  But 
the  statute  of  11  and  12  Wm.  IIL  ch.  6.  is  ad- 

a  He  cited  Co.  Utt.  3  i.  1  Sidif.  19^  2  Bl  Com.  226. 249, 
250.  257.  Bac.  Abr.  Alien,  C.  132.  4  Wheat.  Rep.  453. 
2  Mass.  Rep.  179. 
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1824.  mitted  to  be  in  force  in  MaryUnd  ;and  tfaat  statute, 
beyond  all  coDtrovenBiy^  removes  the  dkalHlky  of 
claianog  title  by  desceDt,  througli  an  €Uien  anoea* 
tor.  The  only  point,  therefore,  is,  whether  the 
statute  applies  to  the  case  of  a  linng  aUem  ances- 
tor, so  as  to  create  a  title  by  heirship,  wh^e  none 
woold  exist  by  the  common  law,  if  &e  ancestor 
were  a  natural  born  subject. 

We  have  not  been  able  to  find  any  case  in  Eng- 
land, in  which  this  question  has  been  presented  for 
judicial  decision.  In  the  ease  of  Palmer  v.  Dq^D" 
ner,  (2  Mast.  Rep.  1 79.)  in  the  State  of  Massachu* 
settSy  the  &ct8  brought  it  directly  before  the  Court, 
but  it.  does  not  appear  to  have  attracted  any  parti- 
cular'attention,  either  from  the  Bar  or  the  Bench. 
It  may,  then,  be  considered  as  a  question  of  new 
impression,  and  is  to  be  settled  by  ascertaining 
the  true  construction  of  the  statute  of  William. 

That  act  is  entitled,  "  An  act  to  enable  bis  ma- 
jesty's natural  been  subjects  to  inherit  the  estate 
of  their  ancestors,  either  lineal  or  collateral,  not- 
withstanding their  father  or  mother  were  aliens.'* 
The  title  is  not  unimportant,  and  manifests  an 
intention  merely  to  remove  the  disability  of  alien- 
age. It  proceeds  to  enact,  *^  that  all  and  every 
person  or  persons,  being  the  King's  natural  bom 
subject  or  subjects,  within  any  of  the  king's  realms 
or  dominions,  should  and  might,  thereafter,  inhe- 
rit and  be  inheritable,  as  heir  or  heirs,  to  any 
honours,  &c.  lands,  &c.  and  make  their  pedi- 
grees and  titles,  by  descent,  from  any  of  their 
ancestors,  lineal  or  collateral,  although  the  father 
and  mother,  or  father  or  niother,  or  other  ances- 
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tor,  of  gach  person  or  persons,  hj,  from,  through,  1824. 
or  under  whom  he,  she,  or  they  should  or  might 
make  or  derive  their  title  or  pedigree,  were,  or 
was,  or  should  be,  bom  out  of  the  King's  alle- 
giance, and  out  of  his  majesty's  realms  and  do- 
minions, as  freely,  fully,  and  effectually,  to  all 
intents  and  purposes,  a$  if  iuch  father  and  mo- 
ther, or  father  or  mother,  or  other  ancestor  or 
ancestors,  by,  from,  through,  or  under  whom  he, 
she,  or  they  should  or  might  make  cfr  derive  their 
title  or  pedigree,  had  been  naturalized,  or  natu- 
ral bom  subjects.^  In  construing  this  enactment, 
it  ought  not  to  escape  observation,  that  the  lan- 
guage is  precisely  such  as  Parliament  might  have 
used,  if  the  intention  were  confined  to  the  mere 
removal  of  the  disability  of  alienage.  It  declares, 
that  persons  might  lawfully  inherit  and  be  inhe- 
ritable, as  heirs,  and  make  their  titles  and  pedi- 
grees, by  descent,  from  any  of  their  ancestors, 
although  their  parents  were  born  out  of  the  realm; 
plainly  supposing  that  they  might  take  as  heirs 
by  descent,  but  for  the  circumstance  of  the  alien- 
age of  the  intermediate  ancestors,  through  whom 
they  must  claim.  It  speaks  of  such  intermediate 
ancestors,  as  personsf  who  were  or  should  be  bom 
out  of  the  realm,  and  it  enables  the  party  to  take, 
as  heir,  as  effectually  as  if  such  ancestors  had 
been  natural  bom  subjects.  Now,  this  language 
imports  no  more  than  a  removal  of  the  defect,  for 
want  of  inheritable  blood.  It  does  not,  in  terms, 
create  a  right  of  heirship,  where  the  common 
law,  independently  of  a}ienage,  prohibits  it;  it 
puts  the  party  in  the  same  situation,  and  none 


S58  CASES  IN  THE  SUPREME  COURT 

1824.     other,  that  he  would  be  in,  if  his  parents  were 

"JJJ^^;^^  not  aliens.      If  his  parents  were  natural  bom 

▼.        subjects,   and  capable   to  take  as  heirs  of  the 

omer?i  e.  j^^^^g^j  ancestor,  it  is  clear  that  he  could  not 
inherit  by  descent  through  them,  as  they  would 
intercept  the  title,  as  qearer  heirs.  The  only 
cajses  in  which  he  could  inherit,  living  his  parents, 
are  those  where  the  common  law  has  proliibited 
the  parents  from  taking,  although  theyliave  in« 
heritable  blood.  Such  are  the  cases  of  a  descent 
from  brother  to  brother,  and  from  a  nephew  to'^ 
an  uncle,  where  the  common  law  has  disabled  IfiS^ 
parents  of  the  deceased  brother  or  nephew  from 
taking  the  estate  by  descent,  upon  the  ground 
that  inheritances  cannot  lineally  ascend.  (2  BL 
Comm,  208.  212.  and  Christian' $  JNote.)  If  the 
Legislature  had  intended,  not  only  to  create  in- 
heritable blood,  but  also  to  create  absolute  heir- 
ship, some  explanatory  language  would  have  been 
used.  The  statute  would  have  declared,  not  only 
that  the  party  should,  make  title  by  descent,  in 
the  same  manner  as  if  his  parents  were  natural 
born  subjects,  but  that  he  should  be  deemed  the 
heir,  whether  his  parents  were  living  or  dead. 
No  such  explanation  is  given  or  hinted  at ;  and  if 
we  are  to  insert  it,  it  is  by  expounding  the  lan- 
guage beyond  its  obvious  meaning  and  limitations. 
We  do  not  feel  at  liberty  to  adopt  this  mode  of 
interpretation,  in  a  case  where  no  legislative  in- 
tention can  be  fairly  inferred,  beyond  the  ordinary 
import  of  the  words. 

This  construction  is  xvot  impugned  by  the-  ex- 
planatory act,  afterwards  passed  in.  25  Geo.  II. 
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ch*  S9.  It  seems  that  iucoixveniences  were  appre-  1824. 
hended,  in  case  persons  should  be  held  by  the  ^m^c"^^^ 
statute  of'  William^  to  gain  a  future  capacity  ta  v. 
inherit,  who  did  not  exist  at  the  death  of  the  per-  S^***'^*' 
sons  last  seised.  Th^  statute  of  Geo.  IL>  there- 
fore, after  reciting  the  act  of  William,  declares, 
that  it  shall  not  be  construed  to  give  any  right  or 
title  to  any  persons  to  inherit  as  heirs,  .&c.  by 
enabling  any  such  persons  to  claim,  or  derive  their 
pedigree,  through  any  alien  ancestor,  unless  the 
persons  so  claiming  ^'  were,  or  shall  be,  in  being, 
and  capable  to  take  the  same  estate  as  heir  or 
heirsy  &c.  by  virtue  of  the  said  statute,  at  the 
death  of  the  person  who  shall  last  die  seised,^' 
and  to  whom  they  shall  claim  to  be  heir  or  heirs. 
Then  follows  a  proviso,  *^  that  in  case  the  person 
')r  persons  who  shall  be  in  being,  and  capable  to 
ake,  at  the  death  of  the  ancestor,  so  dying  sei- 
sed, &c.  and  upon  whom  the  descent  shall  be 
cast,  by  virtue  of  this  act,  or  of  the  said  recited 
act,  shall  happen  to  be  a  daughter  or  daughters 
of  an  alien,  and  that  the  alien  father  or  mother, 
through  whom  such  descent  shall  be  derived  by 
such  daughter  or  daughters,  shall  afterwards  have 
a  son  bom  within  any  of  liis  majesty's  realms  or 
dominions,  the  descent,  so  cast  upon  such  daugh- 
ter or  daughters,  shall  be  devested  in  favour  of 
such  son ;  and  such  son  shall  inherit  and  take  the 
estate,  in  like  manner  as  is  allowed  by  the  com- 
mon law  of  this  realm,  in  cases  of  the  birth  of  a 
nearer  heir.^^  Then  follows  a  provision  for  the 
case  of  the  subsequent  birth  of  a  daughter,  who 
18  enabled  to  take  as  a  coheir  with  the  other 
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1824.  daughterd.  It  has  been  argued  that  thi$  proTiso 
"""ify^^^  includes  the  cases  of  all  children  born  after  the 
▼.  ^^  descent  cast  in  the  lifetime  of  their  alien  parents, 
andy  therefore,  supposes  the  desci^nt  may  be  cast, 
notwithstanding  their  parents  are  living.  Admit- 
ting this  to  be  the  true  construction  of  the  pro- 
viso, and  that  it  is  not  restrained  to  posthumous 
children,  the  case  of  the  plaintiff  is  not  aided  by 
it;  for  the  clause,  that  the  son  shall  take,  in  like 
manner  as  is  allowed  by  the  common  law,  in 
cases  of  the  birth  of  a  nearer  heir,  shows  that  Par- 
liament had  in  view  cases  where  the  children 
might,  at  common  law,  take  as  heirs,  although 
their  parents  were  living;  and  yet  the  common  law 
devested  the  title,  so  cast  by  descent,  upon  the  birth 
of  a  nearer  heir.  For  instance,  if  lands  are  given 
to  a  son,  who  dies,  leaving  a  sister  his  heir,  if  the 
parents  have,  at  any  distance  of  time  afterwards, 
another  son,  the  common  law  devests  the  descent 
upon  the  sister  in  favour  of  such  son,  and  he  is 
entitled  to  take  the  estate  as  heir  to  his  brother 
(2  BL  Comm.  208,  Christian's  NoU.  5  Co. 
Litt.  11.  Voci.  Sf  Stud.  1  Dialog,  c.  7.)  We 
think,  then,  that  this  proviso  does  not  shake  the 
construction,  already  given  by  us,  to  the  statute 
of  William.  For,  here,  the  case  of  after  born 
children  is  expressly  provided  for,  which  would 
otherwise  be  excluded  by  the  declaratory  clause  of 
the  statute ;  and  if  it  was  contemplated  that  the 
act  of  William  created  a  new  title,  by  heirship, 
independently  of  alienage  in  the  parents,  beyond 
the  rules  of  the  common  law,  the  natural  pre- 
sumption is,  that  the  declaratory  clause  would. 
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in  some  manner,  have  expressed  that  intention.  19S4. 
So  far  from  affirming  a  new  title,  by  heirship,  it  ^jSwIrt!'' 
asserts  that  the  true  construction  of  that  statute  t. 
excludes  all  persons  who  were  not  in  being  at  the 
time  of  the  descent  capt,  and  then  *^  capable  to 
take  the  estate  as  heir  or  heirs,  &c.  by  virtue  of 
the  said  statute  of  William;'*  and  we  have  already 
seen,  that  the  terms  of  that  statute  give  no  othe^ 
capacity  than  would  exist  if  the  parents  were  na- 
tural bom  subjects.  The  exception,  then,  of  af* 
ter  bom  children,  out  of  the  cleclaratoty  claQse  Off 
the  act  of  George  11.,  carries  no  implication  that 
the  Legislature  was  dealing  with  any  other  Dases 
except  those  where,  if  the  alien  parents  were 
living  at  the  time  of  the  descent  cast,  the  ch3- 
dren  were  capable  of  taking,  as  heirs  at  commbn 
law,  in  their  own  right,  independently  of  the 
alienage.  Mr.  Justice  Blackstone,  in  bis  learned 
Commentaries,  (2  BL  Comm.  251.)  gives  no  ex- 
planation of  these  statutes,  which  extends  them 
beyond  such  cases;  and  his  omission  to  notice  the 
larger  construction,  now  contended  for  by  the 
plaintiff,  would  be  somewhat  remarkable,  if  that 
had  been  deemed  the  true  interpretation  of  the 
statutes. 

In  the  absence  of  all  authwity,  we  do  not  feel 
ourselves  at  liberty  tq  derogate  from  the  general 
doctrine  of  the  common  law  as  to  descents,  by 
incorporating  into  the  statute  of  William  a  case 
which  is  not  within  its  terms,  and  is  not  called  for 
by  any  clear  legislative,  policy. 

Judgment  affirmed,  With  costs. 
Vol.  IX.  46 
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1824. 

TteApoUoii. 

[IVBTiJICS  COVBT.} 

The  Afollov,  Edat^,  Claimant 

A  deoi!M  of  «oi|U]ttal,  oi|  a  proeeediDg  tn  vtM,  wilhmic  a  certificate 
of  probable  caiue  of  leiaiire,  and  not  appealed  from  with  effect, 
18  oonddnTey  in  CTeiy  inquiry  beforo  any  other  Coart,  that  there 
was  BO  justifiable  cause  of  seijeare. 

The  fVeoch  Tonnage  Datjr  Act  <^  the  19th  of  May,  18fO«  c  W^ 
bdbitu  no  forfeiture  of  the  Tcssel  for  the  non-payment  of  the 
tonBage  duty.  The  duty  Is  collectable  in  the  same  manner  as  by 
the  CoQectlon  Actof  free,  c  Its. 

The  tetfa  section  of  the  Colleedoo  Act  of  1799,  c  ItS.,  does  not 
ext^d  to  the  case  of  a  vessel  arrifing  from  .a  foreign  port,  and 
passhig  through  the  conterminous  waters  of  a  riTer,  which  fiirms 
the  boundary  between  the  United  States  and  the  territbiy  of  a 
foreign  state,  for  the  purpose  of  proceeding  lo  such  territory. 

The  oranlcipid  laws  of  one  nation  do  not  extend,  hi  their  operation, 
beyond  its  own  territory,  except  as  regards  its  own  citisena. 

A  sdzme  for  the  breach  of  the  municipal  laws  of  one  nation,  cannot 
be  made  within  the  territory  of  another. 

U  MSflW  that  the  right  of  risitatiOB  and  search,  for  enfordng  the  re- 
Tenuelawsof  a  nationVmaybe  exercised  beyond  the  territorial 
jmisdiction,  upon  the  high  seas,  and  on  vessels  belonging  to  such 
nation,  or  bound  to  hs  ports. 

A  municipal  seizure  cannot  be  justified  or  excused,  upon  the  ground 
of  probable  cause,  unless  under 'the  speeial  profiiions  of  some 
sutute. 

The  probable  profits  of  a  Voyage,  eidier  upon  the  cargo  or  ftei^rt, 
^do  not  form  an  item  for  the  computation  of  damages,  in  cases  of 
marine  torts. 

Where  the  property  is  restored,  after  a  detention,  demurr^e  is  al- 
lowed for  the  detention  of  the  ship,  and  Interest  upon  the  ralne  of 
thecargow 

VThera  the  vessel  and  cargo  hkTe  been  ibid,  tbe  gross  amount  of  die 
saies,  with  interest,  is  allowed;  and  an  addition  bf  10  per  cent, 
sometimes  made,  when  the  properQr  has  been  sold  under  ^dran- 
tageoQs  dfcumitaBoes. 
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Cmmd  fe^  may  te  illowed,  eitber  as  damages  or  costly  both  on      1824. 
the  Instance  and  Prize  side  of  the  Court.  V-^'V^^ 

neApoOtML 

THE  cause  was  argued  by  the  Attamey-Oene-  Jt^*^  i^ 
ral,'  for  the  respondent,  and  by  Mr.  Harper  and 
Mr.  Clay,*  for  die  appellant. 

Mr.  Justice  Story  delivered  the  opinion  of  the  *^'"*^^'^ 
Court. 

This  is  a  libels  brought  by  the  master  of  the 
French  ship  ApoUon,  against  the  Collector  of  the 
District  of  St.  Mary's,  for  damages  occasioned  by 
an  asserted  illegal  seizure  of  the  ship  and  cargo, 
by  the  respondent,  while  she  was  lying  in  Belle  ri- 
ver, a  branch  of  the  St  Mary's,  within  the  acknow- 
ledged territories  of  the  King  of  Spain. 

There  is  no  dispute  as  to  the  national  character 
of  the  ship.  1 1  appears  that  she  sailed  from  France^ 
bound  to  Charleston,  in*  South  Carolina ;  but  as 
apprehensions  were  then  entertained,  that  the  pro* 
posed  t<Minage  duty  on  French  vessels  might  be 
passed  by  Congress,  an  alternative  destination  was 
given  to  her  for  a  Spanish  port,  the  object  of  the 
voyage  being  to  land  her  cargo  in  the  United 
States,  and  to  take  a  return  cargo  of  cotton  to 
France.  The  cargo  Was  partly  owned  by  French 
subjects,  and  partly  by  a  Mr.  Le  Maitre,  adomici- 

a  He  cited  CborcbT.HiiblMrt^  2  (^ONcI,  187*254.  Locke 
V.  U,  S.,  7  Cranck,  899.  1  Mom.  Bep,  27-  1  Gfaff.  Rep.  ill. 
319.    5  CnmcA,  811. 

b  Tbe7  cited  2  Crtmeh,  122.  8  Crmckj  490.  8  DO.  885. 
8  Jto6.208.  5Rob.4S.  4Rob.7%  1  GoSL iZep. 427-  8  Wheat. 
Btf.  559.    S  DalL  188.  '  1  Aoft.  241. 
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1824.  led  mercoant  at  Charleston^  who  wasidso  the  con- 
2:f^y^  Bignee.  Upon  her  arrival  off  the  port  of  Charles- 
ton^  the  master  ascertained,  that  the  French  ton- 
nage duty  act  had  passed^Cact  of  15th  of  May, 
1820|  ch^l^Jymady  therefore,  declined  entering 
the  port.  He  had  qu  board  some  specie  belong- 
ing to  the  Bank  of  the  United  States,  which,  by 
the  permission. of  the  collector,  was  brought  on 
shore  by  the  revenue  cutter.  Having  obtained 
information  frpm  the  collector,  that  Amelia  Island 
was  not  deemed  an  American  terri^jjry,  be  sailed 
for  that  pla^e,  under  the  direction  (tt  the  consig- 
nee;  and  there  the  ship  lay  for  a  considerable 
timOft  while  the  master  proceeded  to  St.  Augus- 
tine, a  distance  of 'about  eighty  iniles,  where  he 
entered  his  ship  and  cargo,  and  paid  the  regular 
duties  required  by  the  Spanish  authorities.  While 
at  this,  port,  lie  ascertained,  ^hat  the  local  authori- 
ties had  it  in  contemplatiofi  to  establish  anew 
port  of  entry,  to  be  called  St.  Joseph's,  on  Belle 
river,  witUn  the  Spanish  territory,  and  to  appoint 
officers  of  the  cu9toms  to  reside  there.  The  un- 
questionable object  of  t^is  establishment,  as  dis- 
closed in  some  correspondence  between  the  im- 
mediate agents,  which  is  inserted  in  the  transcript, 
was  to  have  a  convenient  depot,  for  the  purpose  of 
cairrying  on  an  illicit  trade,^in  fraud  of  the  revenue 
and  navigation  laws  of  the  United  States.  Indeed, 
it  is  manifest,  that  there  could  be  no  other  object,  for 
there  was  no  commercial  population  in  the  neigh- 
bourhood whose  wants  were  to  beisiipplied  hi  the 
regular  course  pf  copomerce.  Of  this  object,  per- 
haps, Captain  Edon  was  not  ignorant;  but  he 
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does  not  appear  to  have  participated  in  any  of  the 
flobemea  connected  will)  it.  His  own  avowed  ob- 
jeei  traa,  to  transship  his  cargo  into  the  United 
States,  and  to  receive  from  thence  a  cargo  of  cot- 
tOfi)  without  subjecting  himself  to  the  payment  of 
the  French  tonnage  duty.  Part  of  the  cargo  was 
sold  at  St.  Augustine,  probably  to  pay  duties  and 
charges;  and  upon  Captain  Edbn's  return  to  Ame- 
lia Island,  under  the  advice  and  instructions  of  the 
Spanish  officers  of  the  customs^  he  removed  his 
vessel  from  Amelia  li^land  up  Belle  river,  about 
six  or  eight  miles ;  and  after  having  lain  at  an- 
chor near  St.  Joseph^s  for  eighteen  dayn,  the  ship 
with  her  cargo  was  there  seized  by  the  collector  of 
St.  MaryX  smd  carried  to  the  laticr  port  fur  adju- 
dication. Admiralty  proceedings  were  instituted 
by  the  attorney  for  the.  United  States,  in  the  Dis- 
trict Court  of  Georgia,  to  subject  the  ship  to  the 
payment  of  the  tonnage  duty,  and  the  cargo  to 
forfeiture;  but  upon  the  hearing  of  the  cause,  the 
Court  awarded  a  decree  of  restitution  of  the  ship 
and  cargo.  From  this  decree  the  Government  in- 
terposed an  appeal,  but  the  appeal  was  finally  aban- 
doned before  any  hearing  in  the  appellate  Court. 
In  the  mean  time  the.  present  libel  for  damages 
was  instituted,  and  some  difficulty  arose  as  to  the 
propriety  of  entertaining  it  during  the  pendency  of 
the  other  suit,  because  in  that,  suit  it  was  compe- 
tent for  the  Court  to  award  damages,  if  the  seizure 
was  without  reasonable  caui^e.  The  objection  was 
well  founded;  but  it  was  withdrawn,  from  the 
anxious  desire  of  the  Government  to  have  the  cause 
speedily  adjudged  in  the  proper  tribunal,  upon 
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1 B24.  the  substaatial  merits,  Upon  the  hearing  of  this 
,i^y^  cause,  the  District  Court  pronounced  a  decree  for 
damages,  from  which  an  appeal  was  taken  to  the 
Circuit  Court;  and  from  the  decree  of  the  Circuit 
Court,  confirming  the  decree  of  the  District  Court, 
with  an  addition  of  thirtj-three  and  a  third  per 
cent,  to  a]l  demurrage  allowed  by  the  latter,  the 
present  appeal  was  taken,  and  the  cause  now 
stands  for  a  final  decision. 

The  questions  arising  Upon  the  record,  have 
been  argued  with  great  zeal  and  ability,  and  em- 
brace some  considerations,  which  belong  more 
properly  to  another  department  of  the  gpvem* 
ment.     It  cannot,  however^  esca^  observation, 
that  this  Court  has  a  plain  path  of  duty  marked 
out  for  it,  and  that  is,  to  administer  the  law  as  it 
finds  it.     We  cannot  enter  into  political  conside- 
rations, on  points  t)f  national  policy,  or  the  autho- 
rity of  the  government  to  defend  its  own  rights 
against  the  frauds  meditated  by  foreigners  against 
our  revenue  system^  through  the  instrumentality 
and  protection  of  a  foreign  sovereignty.     What- 
ever may  be  the  rights  of  the  government,  upon 
principles  of  the  law  of  nations,  to  redress  wrongs 
of  this  nature,  and  whatever  the  powers  of  Con- 
gress to  pass  suitable  laws  to  cure  any  defebts  in 
the  present  system,  our  duty  lies  in  a  more  nar-^ 
row  oompass ;  and  we  must  administer  the  laws 
as  they  exist,  without  straining  them  to  reach  pub- 
lic mischiefs,  which  they  were  upver  designed  to. 
remedy.    It  may  be  fit  and  proper  for  the  govern- 
ment, in  the  exercise  of  the  high  discretion  con- 
fided to  the  executive,  forjtreat  public  purposes, 
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to  act  on  ft  sudden  emergency,  or  to  prevent  an  1824. 
irreparable  miaehief,  by  aumroary  measiirea^  which  r^^u^Tj^^J^ 
are  not  found  in  the  toxt  of  the  laws.  Such  niea<- 
sores  are  properly  .matters  of  state,  and  if  the 
responsibility  is  takeUi  under  justifiable  circum- 
stances,  die*  Legislatore  will  doubtless  apply  a 
proper  indemnity.  But  this  Court  can  only  look 
to  the  questions,  whether  the  taws  have  been  vio- 
lated; and  if  they  were,  justice  demands,  that 
the  injured  party  should  receive  a  suitiable  re- 
dress. 

The  first  question  is,  whether  there  was  a  justi-  ^^  •^^.■'^iJl 
fiable  cause  of  seizure.  This  question  has  been  \^^^^^^^' 
already  decided  in  the  proceedings  in  remj  and 
the  decree  of  acquittal,  not  having  been  appealed 
from  with  effect,  is  conclusive  evidence  in  every 
inquiry  before  every  other  tribunal,  that  there 
was  no  such  cause.  This  point  was  decided  upon 
great  consideration,  in  the  case  ofOeUton  v.  Hayt, 
(3  Wheat.  Rep.  246.)  and  is  not  believed  to  bo 
susceptible,  of  any  legal  doubt.  In  the  present 
case,  however,  as  the  parties,  have  been  induced 
to  waive  objections  to  this  libel,  for  damages  pend- 
ing die  ibriner  suit,  upon  the  supposition,  that 
dkiB  same  questions  might  t>e,as  open  here  as  there, 
it-  may  not  be  amiss  to  examine  the  ground  upon 
which  the  right  of  seizure  is  now  attempted  to  be 
maintained.  As  to  any  forfeiture,  or  supposed 
forfeiture,  under  the  act  of  1820,  ch.  125.  it  is 
very  dear,  that  it  cannot  be  maintained.  That 
set  simply  authonzes  al  tonnage  duty  of  e^^hteen 
ddlan  per  ton,  to  be  collected  on  all  French 
slMpn^  which  s|idP  be  entered  in  the  United  States, 
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18!24.  and  provides  for  the  collection  of  the  duty,  in  the 
^^^Td^SoL  ^™^  manner  as  tonnage  duties  are  to  be  collected 
by  the  collection  act  of  1799,  ch.  128.;  but  this 
act  inflicts'  no  forfeiture  for  the  non-payment  of 
the  tonnage  duty,  nor  did  the  libel  in  rem  even 
affect  to  proceed  for  any  such  forfeiture*.  The 
consideration  of  this  act  may  then  be  at  once  dis* 
missed.  But  the  29th  section  of  the  collection 
act  of  1799,  is  supposed  to  contain  a  direct  au- 
thority for  the  seizure.  That  section  provides, 
**  that  if  any  ship  or  vessel,  which  shall  have  ar- 
rived virithin  the  limits  of  any  district  of  the  Uni- 
ted States,  from  any  foreign  port  or  place,  shall 
depart,-  or  attempt  to  depart  from  the  same,  unless 
to  proceed  on  her  way  to  some  interior  district, 
to  which  she  may  be  bound,  before  report  or  en- 
try shall  have  been  made  by  the  master,  &c.  with 
the  oollector  of  some  district  of  the  United  States, 
the  master,  &c.  shall  forfeit  and  pay  the  sum  of 
400  dollars;  and  it  shall  be  lawful  for  any  col- 
lector* &c.  to  arrest  and  bring  back,  or  cause  to 
be  arrested  and  brought  ba(?k,  such  ship  or  vessel, 
to  such  port  of  the  United  States,  to  which  it  may 
be  most  conveniently  done."  It  is  observable, 
that  no  forfeiture  is  here  inflicted  upon  the  vessel 
or  cargo;  but  the  penalty  is  personal  upon  the 
master.  There  was  no  pretence,  then,  to  institute 
praoeedingsin  the  Diistrict  Court,  in  rem,  for  the 
jforfeiture,  and  the  delay  occasioned  by  such  pro- 
oeedinga  was  clearly  unjustifiable;  in  fact,  the 
gilroinal  libel  did  not  proceed  for  any  forfeiture, 
except  against  the  cargo.  But  it  is  said,  that  the 
arrest  and  bringing  into  port  was  justifiafold,  be-» 
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cause  the  ship  had  entered  the  district  of  St.  Ma*  1824. 
ry's,  and  had  departed  therefrom,  without  making  ^^^2^^i 
any  report  or  entry.  The  district  of  St.  Mary's, 
bylaw,  comprehends  **  all  the  waters,  shores,  har- 
bours, rivers,  creeks,  bajrs,  and  inlets,  from  the 
south  point  of  Jekyl  Island,  exclusive,  to  St.  Ma- 
ry's river,  inclusive."  St.  Mary's  river  formed,  at 
this  period,  the  boundary  between  the  United  States 
and  the  Spanish  territory,  the  boundary  line,  by 
the  treaty  of  1795,  running  through  the  middle 
thereof,  in  its  whole  course  to  the  Atlantic  ocean. 
The  only  access  from  the  ocean  to  the  Spanish, 
waters  running  into  the  St.  Mary's,  as  well  as  to 
the  adjacent  Spanish  territories,  was  through  this 
river.  So  that,  upon  the  general  principles  of  the  law 
of  nations,  the  waters  of  the' whole  river  must  be 
considered  as  common  to  both  nations,  for  all  pur- 
poses dr  navigation,  as  a  common  highway,  neces- 
sary for  the  advantageous  use  of  its  own  territorial 
rights  and  possessions.  There  is  no  doubt,  that 
the  ApoUon  did  not  enter  the  St.  Mary's  for  the 
purpose  of  going  into  any  American  port,  for  trade 
or  intercourse.  Her  avowed  destination  was  for 
the  Spanish  waters  and  Spanish  territories;  and 
she  never  anchored  in  the  St.  Mary's,  except  upon 
the  Spanish  side  of  the  river.  Her  proceeding 
up  Belte  river,  was  still  more  decisive  of  this  in- 
tention. Under  such  circumstances,  the  question 
arises,  whether  a  mere  transit  through  the  waters 
of  the  St.  Mary's,  for  the  purpose  of  proceeding  to 
the  Spanish  territory,  is  to  be  deemed  an  arrival 
within  the  limits  of  the  United  States  fvom  a 
foreign  port,  within  the  sense  of  the  29tfa  section 
Vol.  IX.  47 
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of  the  act  already  referred  to.  We  are  decidedly 
of  opinion,  that  it  cannot  be  so  eonaidered.  The 
laws  of  no  nation  can  justly  extend  beyond  its  own 
territories,  except  so  far  as  regards  its  own  citi- 
zens. .  They  can  have  no  force  to  control  the 
soyereignty  or  rights  pf  any  other  nationi  within 
its  own  jdruidiction.  And,  however  general  and 
comprehensive  the  phrases  used  in  our  municipal 
laws  may  be,  they  must  aliifvays  be  restricted  in 
construction,  to  places  and  ^persons,  upon  whom 
the  Legislature  have  authority  and  jurisdiction. 
In  the  present  case,  Spain  had  an  equal  authority 
with  the  United  States  over  the  river  St.  Mary's. 
The  attempt  to  compel  an  entry  of  vessels,  des- 
tineil  through  those  waters  to  Spanish  territories, 
would  be  an  usurpation  of  exclusive  jurisdiction 
over  all  the  navigation  of  the  river.  If  our  govern- 
ment had  a  right  to  compel  the  entry  at  our  cus- 
tom house,  of.  a  French  ship,  in  her  transit,  the 
same  right  existed  to  compel  the  entry  of  a  Spa- 
nish ship.  Such  a  pretension  was  never  asserted ; 
and  it  would  be  an  unjust  interpnBtation  of  our 
laws,  to  give  them  a  meaning  so  mijA^h  at  variance 
with  the  independence  and  sovereignty  of  foreign 
nations.  The  true  exposition  of  the  29th  section 
is>  that  it  means  to  compel  an  entry  of  all  vessels 
^ming  into  our  waters,  being  bound  to  our  ports; 
and  the  very  exception  of  vesseb  bound  to  Bome 
interior  district,  demonstrates  the  sense  of  the 
Legislature,  by  indicating  the  entire  stresn  laid 
upon  the  destination  of  the  vessel. :  But,  even  siip^ 
posing,  for  a  moment,  that  bur  laws  had  required 
^tn.entry  ^of  the  ApoUon^  in  her  transit,  does  it  fol- 
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that  the  power  to  arrest  her  was  meant  to  be  1824. 
^iyeo,  after  she  had  passed  into  the  exclusive  ter«  •nTIpoiion 
ritorj  of  a  foreign  nation  ?  We  think  not.  It 
would  be  monstrous  to  suppose  that  our  revenue 
officers  were  authorized  to  enter  into  foreign  ports 
and  territories/  for  the  purpose  of  seizing  vessels 
which  had  offended  against  our  laws.  It  cannot 
be  presumed  that  Congress  would  voluntarily  jus- 
tify such  a  clear  violation  of  the  laws  of  nations. 
The  arrest  of  the  offending  vessel  must,  therefore, 
be  restrained  to  places  where  our  jurisdiction  is 
complete,  to  our  own  waters,  or  to  the  ocean, 
the  common  highway  of  all  nations.  It  is  said, 
that  there  is  a  revenue  jurisdiction,  which  is  dis* 
tinct  from  the  ordinary  maritime  jurisdiction  over 
waters  within  the  range  of  a  common  shot  from 
our  shores.  And  the  provisions  in  the  collection 
act  of  1799,  which  authorize  a  visitation  of  ves- 
sels within  four  leagues  of  our  coasts,  are  re- 
ferred to  in  proof  of  the  assertion.  But  where  is 
that  right  of  visitation  to  be  exercised?  In  a  fo- 
reign territory,  in  the  exclusive  jurisdiction  of 
another  sovereign?  Certainly  not;  for  the  very 
terms  of  the  act  confine,  it  to  the  ocean,  where  all 
nations  have  a  coinmon^  right,  and  exercise  a  com- 
mon sovereignty.  And  over  what  vessels  is  this  right 
of  visitation  to  be  exercised  ?  By  the  very  words 
Qf  theact^  over  our  own  vessels,  and  over  foreign 
vessels  bound  to  our  ports,  and  over  no  others. 
To  have  gone  beyond  this,  would  have  been  an 
usurpation  <>f  exclusive  sover^ign^  on  the  ocean, 
'  slid  an  exercise  of  an  universal  right  of  search,  a 
right  which  has  never  yet  been  acknoi^rledged'  by 
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Other  nations,  and  would  be  resisted  by  none  willi 
more  pertinacity  than  by  the  American.  Assum- 
ing^ then,  the  distinction  to  be  founded  in  law,  it 
is  inapplicable  to  a  case  where  the  visitation  and 
arrest  have  been  in  a  foreign  territory.  It  ap- 
pears to  US9.  then,  that  the  Apollon  was  not  bound 
to  make  entry  at  our  custom  house;  and  that  the 
arrest  was,  under  the  circumstances,  wholly  with- 
out justification  under  our  laws. 

The  next  question,  wjiich  has  been  argued  at 
the  bar,  is,  whether  there  was,  in  this  case,  proba- 
ble cause  of  seizure.  The  roost  that  can,  with 
correctness,  be  argued  on  this  point,  is,  that  there 
was  probable  cause  to  arrest  the  vessel,  under  the 
29th  Isection  of  the  collection  act ;  but  neither  that 
Section,  nor  any  other  law,  authorized  a  seizure  as 
for  a  forfeiture  in  this  case,  much  less  a  prosecu- 
tion in  reniy  to  enforce  a  forfeiture  ;  and  so  indeed 
Effect  of  pro- the  Original  libel  in  rem  considered  the  case.  But 

bable  cause  of  ^ 

leisure  in  mil-  bcforc  advcrtiug  to  the  facts  urged  in  support  of 

uicipal  cases.  .  /.  .     ,«  .  -    , 

the  suggestion  of  probable  cause,  it  may  not  be 
improper  to  consider,  how. far  the  existence  of 
probable  cause  can  be  inquired  into,  or  constitutes 
matter  of  defence  in  a  suit  like  the  present.  Borne 
obscurity  arose  at  the  argument,  from  not  distin- 
guishing between  the  effect  of  probable  cause  in 
cases  of  capture  jW^?  belli,  and  the  effect  in  cases 
of  municipal  seizures.  In  respect  to  the  former, 
no  principle  is  better  settled  in  the  law  of  prize, 
thaii  the  rule  that  probable  cause  will  not  merely 
excuse,  but  even,  in  some  cases,  justify  a  capture. 
If  there  be  probable  cause,  the  captors  are  entitled, 
as  of  right,  to  an  exemption  from  damages ;  and  if 
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the  case  be  of  strong  and  vehement  sospicion^  or  I824* 
requires  further  proof  to  entitle  the  claimant  to  jJJJC55J[, 
restitution,  the  la  ^  of  prize  proceeds  yet  farther^ 
and  gives  the  captors  their  costs  and  expenses  in 
proceeding  to  bdjudication.  But  the  case  is  far 
different  in  respect  to  municipal  seizures.  Pro- 
bable cause  ha  J  never  been  supposed  to  excuse 
any  seizure,  except  where  some  statute  creates 
and  defines  the  exemption  from  damages.  The 
party  who  seizes  seizes  at  his  peril ;  if  condenma- 
tion  follows,  he  is  justified ;  if  an  acquittal,  then 
he  must  refund  in  damages  for  the  marine  tort, 
unless  he  can  shelter  himself  behind  the  protec- 
tion of  iA>me  statute.  The  very  act  under  which 
the  present  seizure  is  sought  to  be  justified,  con- 
tains an  express  provision  on  the  subject,  and 
shows  the  cleai  opinion  of  the  Legislature.  It 
declares,  in  the  89th  section,  '^that  when  any  pro- 
secution shall  be  commenced,  on  account  of  the 
seizure  of  any  ship  or  vessel,  goods,  &c«,and  judg- 
ment shall  be  given  for  the  claimant,  &c.,  if  it 
shall  appear  to  the  Courts  before  whom  such  pro- 
secution shall  be  tried,  that  there  was  a.  reason^ 
able  cause  of  seizure,  the  said  Court  shall  cause  a 
proper  certificate,  or  entry,  to  be  made  thereof ; 
and  in  such  case,  the  claimant,  &c.  shall  not  been- 
titled  to  costs,  nor  shall  the  person  who  made  the 
seizure,  or  the  prosecutor,  be  liable  to  action,  suit, 
or  judgment,  on  account  of  such  seizure  or  prose- 
cution.'' By  a  subsequent  act,  (act  of  the  24th  of 
February,  1807,  ch,  74.)  the  like  provision  is  ex- 
tended to  all  seizures  '^tinder  any  act  of  Congress 
authorizing  such  seizures."     It  is  apparent,  from 
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the  very  language  of  this  clause,  that  uDless  the 
certificate  be  obtained  in  the  manner  prescribed 
by  the  law,,  the  seizing  officer  is  liable  to  a  suit  for 
damages.  And  it  was  adjudged  by  this  Court,  in 
the  case  of  GeUtonv.Hofjt,(S  Wheat.  Sep.  246.) 
that  the  denial  of  such  certificate  was  conclusive 
evidence  that  there  was  no  probable  cause  of  sei- 
zurCf  No  certificate  was  given  upon  the  original 
libel  instituted  against  the  Apollon  and  cargo,  and- 
restitution  having  been  decreed  without'  it,  it  fol- 
lows, of  course,  that  probable  cause  can,  in  point 
of  law,  form  no  excuse  against  damages  in  this 
ease*  It  is  true,  that  if  vindictive  damages  were 
sought,  Uie  circumstances  of  suspicion  might  pro- 
perly go  in  mitigation ;  but  where,  as  in  the  pre- 
sent caisie,  compensatid  only  is  sought,  the  inqui- 
ry into  the  existence  of  such  probable  cause,  can 
have  no  legal  operation  upon  the  merits  of  the 
controversy. 
wiMtbcr  UMra     Qy|  Jiq^  stands  the  fact  as  to  the  existence  of 

wu   protmbM 

MlHntb*  T!-  P'^^'^We  cause?  It  has  been  very  justly  observed 
at  the  bar,  that  the  Court  is  bound  to  take  notice 
of  public  facts  and  geographical  positions;  .and 
that  this  remote  part  of  the  country  has  been  in- 
fested, at  different  periods,  by  smugglers,  is  mat-* 
ter  of  general  notoriety,  and  may  be  gatiiered  from 
the  public  documents  of  the  government  But 
the  question,  whether  the  Apollon  designed  to  en- 
gage in  this  unlawful  trafiic,  must  be  decided  by 
the  evidence  in  this  record,  and  not  by  mere  gene- 
ral suspicions  drawn  from  other  sources.  It  is 
somewhat  remarkable,  that  no  act  or  attempt  of 
smuggling  is  charged  upon  her  by  any  testimony 
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in  the  record.  Her  avowed  ioteDtion  was,  to  send  1 824. 
her  cargo  into  the  United  States:  but  in  ^h^^fi^^Ap^. 
manner?  It  was  perfectly  lawful  to  transship  the 
cargo,  in  American  or  other  foreign  yeasels,  to  our 
porta ;  no  law  was  violated  thereby,  and  no  eva-^ 
sion  of  the  French  tonnage  djuty  accoinpliahed ; 
for  the  expense  of  the  transshipment  must  have 
been  supposed  by  Congress  to  be,  in  ordinary 
cases,  a  full  equivalent  to  the  increased  duty.  It 
has  been  very  justly  observed  at  the  bar,  that  the 
act  of  Congress  was  not  intended  to  operate  as  a 
non-intercourse  or  non-importation  law,  but  mere- 
ly as  an  additional  and  onerous  tax  upon  French 
navigation,  in  retaliation  of  the  restrictions  of 
Franca  upon  our  navigation.  The  policy  of  the 
act  was,  therefore,  as  completely  effected  by  com* 
polling  French  ships  to  perform  circuitous  voyages, 
and  thus  to  incur  the  disadvantages  of  transship* 
ments,  as  by  payment  of  the  tonnage  duty.  Now^ 
it  is  principally  from  the  declarations  and  admis* 
sions  of  Capt.  Edon  himself,  that  the  defigos  of 
his  voyage  are  known ;  and  if  we  take  part  of  his 
testimony,  we  ought  in  fairness  to  call  m  aid 
every  explanation  that  be  gives  on  the  sobjecL 
He  utterly  disclaims  any  intention  of  "fraud;  and 
his  declarations  on  this  point  haye  not  been  dis- 
credited*  But,  admit  that  he  had  hd  intention  of 
illegal  trade,,  how  could  that  intention,  not  car- 
ried into  effect  within  our  jurisdiction,  afford  pro* 
bable  cause  of  seizure  in  a  foreign  territory  ?  It 
was  not  matter  of  doubt,  that  Belle  jiver  was 
within  the  limits  qf  Florida;  and  how  can  there 
be  probable  cause  of  seizure  under  our  laws,  when 
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1824.    the  vessel  is  io  in  place  exempt  from  our  jurisdie- 


It  is  anaecessary  to  pursue  this  subject  farther, 
as,  io  point  of  law,  probable  cause,  if  it  existed, 
would  not,  under  the  circumstances  of  this  case, 
constitute  a  valid  defence.  The  remaining  ques- 
tion is,  as  to  the  damages.  The  District  Court 
allowed  the  following  items  of  damage :  L  De- 
murrage of  the  ship  for  1 75  days,  at  30  dollars  per 
day.  This  item,  upon  the  appeal,  was  enhanced 
by  the  Ck>urt,  as  has  been  already  stated,  to  40 
doUfmi  per  day.  2.  The  difference  between  the 
amount  of  the  sales  of  the  cargo  (which  was  sold 
under  a  perishable  monition,)  being  3523  dollars 
and  10  cents,  with  tea  per  cent,  thereon;  land  the 
nett  proceeds  of  the  sales,  wbich  had  been  restored 
to  the  claimants,  thait  difference  being  1215  dol- 
lars and  99  cents,  together  with  six  per  cent,  in- 
terest thereon.  3.  The  allowance  of  250  dollars 
to  the  libellant,  for  travelling  expenses  to  Wash- 
ington. 4.  The  allowance  to  the  second  captain 
of  100  dollars,  for  his  travelling  expenses  to  Sa- 
vannah, on  the  business  of  the  ship.  5.  The  al- 
lowance of  500  dollars,  as  necessary  counsel  fees. 
ro,^"^*iD^ma'  ^^^  principal  arguments  against  this  decree, 
riiM  torts,  have  been  directed  to  the  allowance  of  demurrage, 
as  a  jutst  measure  of  compensation.  The  Attomey- 
CreHeral  cohtends,  that  it  ought  to  be  disallowed, 
aafar  too  high  a  compensation  ;  the  Counsel  for 
the  libellant,  as  an  allowance  unreasonably  low. 
This  Court,  on  various  occasions,  hhs  expresfed 
its  decided  opinion,  that  the  probable  profits  of  a 
voyage,  either  upon  the  ship  or  cargo,  cannot  fur- 
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Dish  any  just  basis  for  the  computation  of  dama-*  1824. 
gea  in  cases  of  marine  tort.  The  basis  has  ac*  ^i^^^C^^ 
cordingly  been,  in  every  instance,  rejected.  Where 
the  vessel  and  cargo  are  lost  or  destroyed,  the  just 
measure  bus  been  deemed  to  be  their  actual  value, 
together  with  interest  upon  the  amount,  from  the 
time  of  the  trespass.  Where  there  has  been  a 
partial  injury  only^  that  loss  being  .ascertained,  a 
similar  rule  has  been  applied.  Where  the  pro- 
perty has  been  restored  after  detention,  demur- 
rage during  tho  period  has  been  generally  allowed 
for  the  vessel,  and  interest  upon  the  value  of  the 
cargo.  Where  the  vessel,  and  cargo  have  been 
sold,  the  gross  amount  of  the  sales,  together  with 
interest,  has  been  adopted,  as  a  fair  recompense, 
and  the  addition  of  ten  per  cent,  has  been  some- 
times made,  where  the  property  was  sold  under 
disadvantageous  circumstances^  or  had  not  arrived 
at  the  country  of  its  destination.  Such,  it  is  be- 
lieved, have  been  the  rules  most  generally  adopted 
in  practice,  in  cases  which  did  not  call  for  aggrava- 
ted or  vindictive  damages.  And  it  may  be  truly 
said,  that  if  these  rules  do  not  furnish  a  complete 
indemnification  in  all  cases,  they  have  so  much 
certainty  in  their  application,  and  such  a  tendency 
to  suppress  expensive  litigation,  that  they  are  en- 
titled to  some  commendation,  upon  principles  of 
public  policy. 

But  it  is  now  said,  that  demurrage  always  arises  Demurrage. 
ex  contractu,  and,  therefore,  cannot  furnish  any 
rule  of  compensation  in  cases  of  tort.    The  prac- 
tice in  Courts  of  Admiralty,  has  certainly  been 
otherwise;  and  the  very  cases  cited  at  the  bar. 

Vol.  IX.  4 « 
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1824.     show  that  do  distiDction  has  been  taken,  as  to  its 
,p^iJ2^2^^U^  application,  between  cases  of  contract  and  cases 
of  tort    In  truth,  demurrage  is  merely  an  allow- 
ance or  compeniAtion  for  the  delay  or  detention 
of  a  vessel.    It  is  ofteii  a  matter  of  contract,  but 
not  necessarily  so.     The  very  circumstance  that, 
in  ordinary  commercial  voyages,  a  particular  sum 
is  deemed  by  the  {)arties  a  fair  compensation  for 
delays,  is  the  very  reason  why  it  is,  and  ought  to 
be,  adopted  as  a  measure  of  compensation,  in  cases 
ex  delicto.    What  fairer  rule  can  be  adopted,  than 
that  which  founds  itself  upon  mercantile  usage  as 
to  indemnity,  and  fixes  a  recompense  upon  the  de- 
liberate consideration  of  all  the  circumstances  at- 
tending the  usual  earnings  and  expenditures  in 
common  voyages  ?    It  appears  to  us,  that  an  al-. 
lowance,.by  way  of  demurrage,  is  the  true  measure 
of  damages  in  all  cases  of  mere  detention,  for  that 
allowance  has  reference  to  the  ship's  expenses, 
wear  and  tare,  and  common  employment.    Every 
other  mode  of  adjusting  compensation,  would  be 
merely  speculative,  and  liable  to  the  greatest  un- 
certainties.   In  respect  to  the  quantity  of  Ae  al- 
lowance in  the  present  cape,  there  is  a  diversity  of 
evidence  on  the  record.    Two  of  the  witnesses 
examined  upon  the  appeal,  speak  of  30  dollars, 
and  one  of  40  dollars,  as  a  reasonable  demurrage. 
The  Circuit  Court,  upon  this  new  testimony,  al- 
lowed the  latter ;  and  as  it  is  perfectly  clear,  that 
every  Judge,  in  his  own  circuit,  must  have  better 
means  of  weighing  the  testimony  of  credible  wit- 
nesses, from  a  more  exact  acquaintance  with  their 
experience  and  extent  of  business,  than  we  can 
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poMibly  derive  from  the  bare  inspectian  of  the  re-     1824 
cords ;  and  aa  we  perceive  do  reason  to  be  dissa-  •p^^Tp^i^ 
tisfied  with  hia  judgment,  we  think  that  the  decree, 
on  this  point,  ought  to  be  confirmed. 

The  second  item  is  perfectly  correct,  except  as 
to  the  allowance  of  the  ten  per  cent.  The  cargo 
was  sold  at  the  market,  though  not  at  the  port,  of 
its  destination;  and  from  the  appraisement,  it 
appears  to  have  sold  for  a  higher  price  than  it  was 
valued  at.  The  ground  of  the  allowance  of  the 
ten  per  cent,  then  fails,  for  that  is  given  for 
supposed  losses  upon  a  forced  sale,  or  a  falling 
market. 

The  third  item,  though  small,  does  not  appear 
totts^junper  to  be  allowed  upon  principle.  It  was 
no  necessary  expense  in  the  prosecution  of  the 
suit ;  and,  as  it  has  been  objected  to,  it  must  be 
struck  out.  The  fourth  item  is  not  open  to  the 
same  objection,  and,  therefore,  may  well  stand. 

The  fifth  item,  allowing  500  dollars  as  coun-  counsel  idN. 
sel  fees,  is,  in  our  opinion,  unexceptionable.  It 
is  the  common  course  of  the  Admiralty,  to  allow 
expenses  of  this  nature,  either  in  the  shape  of 
damages,  or  as  part  of  the  costs.  The  practice 
is  very  familiar  on  the  prize  side  of  the  Court;  it 
is  not  less  the  law  of  the  Court  in  instance  causes, 
it  resting  in  sound  discretion  to  allow  or  refuse 
the  claim. 

Upon  the  whole,  the  decree  of  the  Circuit  Court 
is  to  be  reformed  in  these  not  very  important  par- 
ticulars ;  in  all  other  respects  it  is  aflirmed,  and 
interest  is  to  be  allowed,  at  the  rate  of  six  per 
cent^  upon  the  amount  of  the  decree  thus  re- 
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18''24.     formed,  from  the  time  of  the  appeal  from  the 
iSjApdion.  ^^^^^'  Court,  until  it  shall  be  carried  into  effect 
in  the  same  Court,  pursuant  t6  the  mandate  of 
this  Court. 

Decree.  This  cause  came  on  to  be  heard,  &>c 
On  consideration  whereof,  it  is  ordered  and  de* 
CREED  by  the  Court,  that  the  decree  of  the  Cir« 
euit  Court,  awarding  the  sum  of  8695  dollars  and 
87  cents,  damages,  to  the  libellant,  with  his  costs 
of  suit,  be  in  part  reversed,  to  wit,  for  the  sum 
of  602  dollars  and  31  cents,  and  be  affirmed  in  all 
other  respects;  and  that  the  libellant  do  recover  of 
the  respondent;  the  said  amount  of  damages  de- 
creed in  the  said  Circuit  Court,  deducting  the 
said  sum  of  602  dollars  and  31  cents,  to  wit,  the 
sum  of  8093  dollars  and  6  cents,  together  with 
interest,  at  the  rate  of  six  per  cent,  per  annum, 
on  the  same  sum,  from  the  date  of  the  decree  in 
the  Circuit  Court,  to  the  period  of  carrying  this 
decree  into  effect  in  the  Circuit  Court,  pursuant 
to  the  mandate  of  this  Court. 

Decree  in  Circuit  Court, .  I9f8695  37 

Deduct  10  percent,  on  sales 

of  cargo,  ;^352  31 

Allowance  for  Washington 

journey,  250  00 


;$f602  31        602  31 
]Jf8093    6 
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1824. 

Hie  Emilf 
[IirtTAircB  CovAT.    Slatb  Taadb  Acts.]  Caroliii©. 

The  Emilt  and  The  Carolikf.,  Broadfoqt, 
Claimant. 

A  libel  of  infonnation  does  not  require  all  the  technical  precision  ot 

'  an  indictment  at  common  law.  If  the  allegations  describe  the 
offence,  it  is  all  that  is  necessary ;  and  if  founded  upon  a  statute, 
it  is  sufficient  if  it  pursues  the  words  of  the  law. 

An  infonnation,  under  the  Slave  Trade  Act  of  1794,  c.  187.  [xi.l 
8.  1.,  which  describes,  in  one  c#junt,  the  two  distinct  acts  of  pre- 
paring  a  vt$$d  and  of  caiuinf;  her  to  $aH^  pursuing  the  words  of 
the.  law  is  sufficient. 

Stating  a  charge  in  Hu  aUtmaiiptj  is  good,  if  each  alternative  con- 
stitutes an  offence  for  which  the  thing  is  forfeited. 

Under  the  above  act,  it  is  not  necessary,  in  order  to  incur  the  forfeit- 
ure, that  the  vessel  should  be  completely  fitted  and  ready  for  sea. 
As  soon  as  the  preparations  have  proceeded  so  far,  as  clearly  to 
manifest  the  intention,  the  right  of  seizure  attaches. 

APPEAL  from  the  Circuit  Court  of  South  Ca- 
rolina. 

In  each  of  thede  two  cases,  a  libel  of  informa- 
tion was  filed  in  the  District  Court  of  South  Ca- 
rolina,  against  the  ship  Emily  and  the  brig  Caro- 
line, under  the  1st  section  of  the  act  of  the  22d 
of  March,  1794,  c.  187.  [xi.]  prohibiting  the  car- 
rying on  the  slave  trade,  from  the  United  States  to 
any  foreign  place  or  country;  and  on  the  2d  sec- 
tion of  the  act  of  the  2d  of  March,  1807,  c.  77. 
[Ixvii.]  to  prohibit  the  importation  of  slaves  into 
the  United  Btates,  after  the  1st  day  of  January, 
1808.  Each  libel  contained  three  counts,  two 
upon  the  act  of  1794,  and  one  upon  that  of  1807, 
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1824.     which  are  the  same  in  their  provisionsy  so  far  as 
i^jT^^f^  ^  aspects  this  case ;  and  the  libels  described  the 

The  Emily  '^         .       ,         ,  .  .  ,  i       i. 

and  the     offence  m  the  alternative,  pursuing  the  words  of 
Caroline,   ^j^^  j^^^  „  ^j^^^  ^j^^  ^^j j  ^^g^^j  wosjitted  out  within 

a  port  or  place  of  the  United  States,  to  wit,  the 
port  of  Charleston,  or  caused  to  he  sailed  from  a 
port  or  place  within  the  United  States,  to  wit,  the 
said  port  of  Charleston,  &c.  for  the  purpose,  of 
carrying  on  trade  or  traffic  in  slaves/'  &>e.  A  de- 
cree of  condemnation  was  pronounced,  in  each 
case,  in  the  District  Court,  which  was  affirmed  in 
the  Circuit  Court,  and  the  causes  were  brought 
by  appeel  to  this  Court. 

Feb.  7tk.  The  causes  were  argued  by  Mr.  Harper^  for 
the  appellant,  and  by  the  Attorney-General  and 
Mr.  M'Duffie,  for  the  respondent. 

On  the  part  of  the  appellant  it  was  contended, 
(1.)  That  the  informations  were  fatally  defective; 
inasmuch  as  in  all  the  counts,  they  charge  alterna- 
tively, the  commission  of  one  or  the  other  of  two 
distinct  and  separate  acts,  each  of  which  consti- 
tutes, under  the  statute  of  Congress,  a  distinct 
substantive  offence;  thus  leaving  it  wholly  uncer- 
tain to  which  of  the  charges  the  claimant  was  to 
direct  his  defence  and  proof/  (2.)  That  the  proof 
did  not  sustain  any  of  the  counts,  because  it  showed 
that  neither  cf  the  vessels  was  {actually  sent  from 
th^  port  of  Charleston,  before  the  seizure ;  and 
did^  not  show  that  eit!  er  of  them  was  so  JUted  out 

a  The  Caroline,  7  Cranch,  496. 


Caroline. 
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there,  previous  to  the  seizure,  as  to  be  in  a  condi- 
tion to  be  sent.     That  the  offence  of  fitting  out,  ^5!j^£J^ 
was  not  complete  when  the  seizure  took  place,    Ji^^ 
and  that  a  mere  inceptive  fitting  out,  or  an  attempt 
to  fit  out,  did  not  constitute  the  offence  created 
by  the  acts  of  Congress. 

For  the  respondents,  it  was  argued,  (1.)  That 
the  charge,  with  the  alternative,  was  sufficient, 
both  of  the  alternatives  being  illegal.  The  note 
of  the  reporter,  correcting  the  account  of  the  de- 
cision, when  one  of  these  cases  (the  Caroline) 
was  formerly  before  this  Court,  was  referred  to, 
in  order  to  show  that  the  Court  did  not  mean  to 
decide  in  that  case,  that  stating  the  charge  in  the 
alternative,  would  not  have  been  sufficient,  if  each 
alternative  had  constituted  an  offence,  for  which 
the  vessel  would  have  been  forfeited  by  the  law. 
The  informations  had  been  amended,  and  stu- 
diously avoided  the  difficulty  heretofore  made  on 
account  of  the  alternativeness  of  the  charges. 
As  they  now  stand,  they  are  in  conformity  with  the 
language  of  the  statute  which  creates  the  forfeit- 
ure, and  though  still  alternative  in  /orm,  they  are 
not  so  in  substance;  since  both  the  facts  charged 
are  equally  penal,  and  the  latter  part  of  the  sec- 
tion merely  makes  either  of  the  facts  evidence  of 
the  illegal  intention.  The  Legislature  has  thought 
fit  to  depart,  in  this  instance,  from  the  general 
principle  of  penal  enactments ;  it  aims  at  punish- 

a  The  Carotine,  7  Cranch,  496.    Note  of  errata  at  the  be- 
gtnoUig  of  the  ^ume. 


384  CASES  IN  THE  SUPREME  COURT 

1824.     ing  the  intention,  and  makes  either  of  the  two 
facts  evidence  of  the  illegal  intention.    Both, 


TheBnilj 

•ad  the  then,  being  illegal,  the  information  has  correctly 
Ctfioiuia.  ^5|jn|.ggj  tjjQ  offence.  (2.)  The  law  requires  no- 
thing more  to  consummate  the  offence,  than  dis- 
tinct acts,  showing  the  quo  animo.  The  offence 
is  complete,  when  there  is  any  overt  act  clearly 
~  indicative  of  the  attempt  to  commit  it.  If  this 
were  not  the  case,  and  the  crime  were  not  to  be 
considered  as  consummated  until  the  preparations 
were  complete,  it  would  be  impossible  to  define 
what  was  a  complete  preparation.  Many  articles 
might  be  purposely  left  unfinished,  and  completed 
at  sea ;  so  that  the  construction  contended  for, 
would  furnish  an  effectual  recipe  for  a  fraudulent 
evasion  of  this  part  of  the  law. 

F^.Mh.      Mr.  Justice  Thompson  delivered  the  opinion  of 
the  Court. 

These  caa^s  come  before  the  Court  on  appeals 
from  decrees  of  the  Circuit  Court,  for  the  District 
of  South  Carolina,  affirming  the  decrees  of  the 
District  Court,  by  which  the  vessels  in  question 
were  condemned  as  forfeited,  under  the  laws  of  the 
United  States,  in  relation  to  the  slave  trade. 

The  information,  in  both  cases  are  the  same,  ex- 
<^Dt  as  to  the  name  and  description  of  the  vessels ; 
and  the  proofs  differ  in  no  respect,  but  in  the  state 
of  preparation  in  which  the  vessels  were  found  at 
the  time  of  seizurtf;butthis  circumstance,  accord-- 
ing  to  the  view  taken  by  this  Court  of  the  law, 
under  which  these  forfeitures  have  t»een.iiiciirred, . 
is  unimportant,  and  cannot  vary  the  result    The 
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cases  have  been  argued  together,  and  it  is  unne-     1824. 
cessary  that  they  should  be  considered  separately  •phTBmii/ 
by  the  Court. 

The  informations  are  founded  upon  the  first  sec- 
tion of  the  act  of  the  22d  of  March,  1794,  c.  187. 
[xi.]  to  prohibit  the  carrying  on  the  slave  trade 
from  the  United  States  to  any  foreign  place  or 
country;  and  on  the  second  section  of  the  act  of 
the  2d  of  March,  1807,c.  77.  [rxvii.]  to  prohibit 
the  importation  of  slaves  into  the  United  States 
after  the  Ist  of  January,  1808.  Each  information 
contains  three  counts ;  two  upon  the  act  of  1794« 
and  one  upon  thA  of  1807.  These  acts,  however, 
are  precisely  the  same  in  those  parts  which  are 
brought  under  consideration  in  these  cases,  and 
will  not  require  to  be  separately  noticed. 

The  objections  on  the  part  of  the  claimant,  to  the 
decree  of  the  Circuit  Court,  are, 

1.  The  insufficiency  of  the  informations;  and 

2.  That  the  proofs  fall  short  of  what  is  requi- 
red, under  the  statutes,  to  work  a  forfeiture  of  the 
vessels. 

The  law  (2  U.  S.  L.  383.)  declares,  that  no 
citizen  of  the  United  States,  or  any  other  person 
coming  into,  or  residing  within  the  same,  shall,  for 
himself  or  any  other  person  whatsoever,  either  as 
master,  factor,  or  owner,  build,  fit,  equip,  load,  or 
otherwise  prepare,  any  ship  or  vessel,  within  any 
port  or  place  of  the  United  States,  nor  shall  cause 
any  ship  or  vessel  to  sail  from  any  port  or  place 
within  the  same,  for  the  purpose  of  carrying  on 
any  trade  or  traffic  in  slaves,  4bc.  And  if  any  ves^ 
sel  shall  be  mfilUd  out  nt  afarenaidj  for  the  said 
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1824.  purpose,  or  shall  be  caused  to  sail  so  as  aforesaid^ 
)^^^^^^  every  such  ship  or  vessel  shall  be  forfeited,  &c. 

and  the  The  first  branch  of  the  prohibiting  part  of  this  sec- 
tion, is  very  broad  and  comprehensive,  using  va- 
rious terms  appropriate  to  the  preparation  for  a 
voyage.  '^  Shall  not  build,  fit,  equip,  load,  or 
otherwise  prepare  any  ship,''  &c.  In  the  forfeit- 
ing part  of  the  section,  these  various  terms  are  not 
repeated,  but  doubtless  intended  to  be  co-exten- 
sive, and  included  under  the  words  so  fitted  out 
as  aforesaid..  Under  this  law,  then,  the  forfeiture 
is  incurred,  either  hy  fitting  out,  or,  in  other  words, 
preparing  a  vessel,  within  the  United  States ;  or, 
by  causing  a  vessel  to  sail  from  the  United  States 
for  die  purpose  of  carrying  on  the  slave  trade  : 
two  distinct  acts,  either  of  which  draws  after  it 
the  same  consequence,  the  forfeiture  of  the  vessel. 
The  informations  embrace  both  acts  in  the  same 
count,  pursuing  the  words  of  the  law  ;  and  it  is 
contended  that,  on  this  account,  they  are  fatally 
defective;  that  one  or  the  other  of  the  acts  should 
have  been  alleged,  and  not  both  stated  in  the  al^ 
temativcj  as  has  been  done.  Objections  of  this 
kind,  made  at  so  late  a  period,  if  not  entirely  pre- 
cluded, are  not  entitled  to  much  indulgence  ;  they 
ought,  if  well  founded,  to  be  made  at  an  earlier 
day,  when  the  information  might  be  amended, 
and  great  expense  and  delay  avoided.  But  the 
exception  would,  at  no  time,  be  available.  In 
admiralty  proceedings,  a  libel  in  the  nature  of  an 
information,  does  not  require  all  the  formality  and 
technical  precision  of  an  indictment  at  common 
law.    If  the  allegations  are  such  as  plainly  and 
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distinctly  to  mark  the  offence,  it  is  all  tliat  is  ne-     1824. 
cessary.     And  where  it  is  founded  upon  a  statute,  i^^^iT^ 

.."'_.  .  _  .  ,  1        /.  1      ■  T*'®  Emily 

It  IS  sulncient  if  it  pursues  the  words  of  the  law.     and  the 
And  this  is  not  at  all  at  variance  with  what  fell    ^*'^^*"*'^- 
from  the  Court,  when  these  cases  were  formerly 
before  it,  as    explained    by  the  note  referred  to 
by  the  Reporter,  (7  Cranchj  496,  and  note  at  ike 
beginning  of  the  vol.)  which  states,    ^Uhat  the 
Court  did  not  mean  to  decide,  that  stating  the 
charge  in  the  alternative  would  not  have  been 
sufficient,  if  each  alternative  had  constituted  an 
offence  for  which  the  vessel  would  have  been  for- 
feited."   In  the  information  now  before  the  Court, 
it  is  so  stated.     One  alternative  iQy  fitting  out,  and 
the  other,  causing  the  vessel  to  sail  ;  either  of 
which,  if  proved,  would  induce  a  forfeiture.     It  is 
said,  that  thi^  mode  of  alleging  two  separate  and 
distinct  offences,  leaves  it  wholly  uncertain  to 
which  of  the  accusations  the  defence  is  to  be  di- 
rected.    This  objection,  if  entitled  to  considera* 
tion,  would  apply  equally  to  an  information  laying 
each  offence  in  a  separate  count.     This  might, 
undoubtedly,  be  done ;  and  yet  no  one  interested 
in  the  proceedings  could  know,  to  which  accusa- 
tion to  direct  his  defence.     This  kind  of  uncer- 
tainty is  no  objection,  even  to  an  indictment  at 
common  law.     Distinct  offences  may  be  laid  in 
separate  counts,  and  the  accused  may  not  know 
upon  which  he  is  to  be  tried.     The  objection,  if 
available  at  all,  must  go  the  full  length  of  limiting 
every  information  to  a  single  offence.    This,  we 
think,  is  not  required  by  any  principle  of  justice. 
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1824.     or  sanctioned  by  any  rule  of  practice^  applicable 
^-;7^  to  Admiralty  proceedings. 

wMitbe  2.  It  is,  in  the  second  place,  contended,  that 
the  proof  does  not  su<^«.ain  any  of  the  counts,  or 
show  that  any  acf^  have  been  done,  which  can, 
under  a  just  co^c$truction  of  the  law,  work  a  for- 
feiture  of  t^  j  vessels.  These  vessels,  although 
cleared  ^ut,  were  seized  before  leaving  the  port 
o^  Cnarleston ;  of  course  there  can  be  no  proof 
applying  to  one  of  the  offences  laid  in  the  infor- 
mation, *  iZ.  causing  the  vessels  to  sail  from  a  port 
or  pkwC  within  the  United  States,  &c.  The  proof 
i^  only  applicable  to  the  offence,  which  relates  to 
the  preparation  of  the  vessels.  And  to  incur  the 
forfeiture  under  this  branch  of  the  act,  it  is  said, 
the  vessel  must  be  completely  fitted  and  ready  for 
sea;  that  no  state  of  preparation,  short  of  this,  will 
satisfy  the  terms  of  the  law,  or  furnish  any  certain 
rule  by  which  to  determine  when  the  offence  has 
been  committed,  and  the  penalty  incurred.  We 
cannot,  however,  think  that  even  applying  to  this 
law  the  most  rigid  rules  of  construction  applicable 
to  penal  statutes,  it  will  admit  of  the  interpretation 
contended  for  on  the  part  of  the  claimant.  In 
construing  a  statute,  penal  as  well  as  others,  we 
must  look  to  the  object  in  view,  and  never  adopt 
an  interpretation  that  will  defeat  its  own  purpose, 
if.  it  will  admit  of  any  other  reasonable  construc- 
tion. 

The  object  in  view,  by  the  section  of  the  law 
now  under  consideration,  was  to  prevent  the  pre- 
paration of  vessels  in  our  own  ports,  which  were 
intended  for  the  slave  trade.    Hence  is  connected 
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with  this  preparation,  whether  it  consists  in  build-  1824. 
ing,  fitting,  equipping,  or  loading,  the  purpose  "^JJ^^^ 
for  which  the  act  is  done.  The  law  looks  at  the  and  the 
intention,  and  furnishes  authority  to  take  from  the  ^^^'^- 
ofiender  the  means  designed  for  the  perpetration 
of  the  mischief.  This  is  not  punishing,  crimi- 
nally, the  intention  merely ;  it  is  the  preparation 
of  the  vessel,  and  the  purpose  for  which  she  is  to 
be  employed,  that  constitute  the  offence,  and 
draws  after  it  the  penalty  of  forfeiture.  As  soon, 
therefore,  as  the  preparations  have  progressed,  so 
far  as  clearly  and  satisfactorily  to  show  the  pur- 
pose for  which  they  are  made,  the  right  of  seizure 
attaches.  To  apply  the  construction  contended 
for  on  the  part  of  the  claimant,  that  the  fitting  or 
preparation  must  be  complete,  and  the  vessel 
ready  for  sea,  before  she  can  be  seized,  would  be 
rendering  the  law  in  a  great  measure  nugatory, 
and  enable  offenders  to  elude  its  provisions  in  the 
most  easy  manner.  The  intention  or  purpose  for 
which  the  vessel  is  fitting,  must  be  made  out  so 
as  to  leave  no  reasonable  doubt  as  to  the  object. 
This  is  matter  of  proof,  and,  generally  speaking, 
to  be  collected  from  the  kind  of  preparation  that 
has  been  made.  It  is  unnecessary  to  notice  mi- 
nutely the  evidence  taken  in  these  cases.  It  shows 
conclusively,  and  beyond  the  possibility  of  doubt, 
that  both  the  Emily  and  the  Caroline  were  fitting 
out  for  the  slave  trade.  In  this  the  witnesses, 
both  on  the  part  of  the  United  States  and  the 
claimant,  concur.  All  the  preparations  were  such 
as  were  peculiarly  adapted  to  what  the  witnesses 
call  slaving  vessels,  and  not  to  those  for  the  mer 
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1824.     chant  service.     The  ship  carpenter,  a  witness  on 
)^^^^^  the  part  of  the  claimant,  and  who,  of  all  others, 

and  the  was  best  qualified  to  give  information  on  this  sub- 
ject, says,  the  vessels  were  fitting  in  a  manner 
similar  to  that  in  which  vessels  generally  are  for 
the  slave  trade  ;  that  the  Emily  was  almost  com- 
plete, and  the  work  in  which  he  was  engaged  on 
the  Caroline,  was  of  the  same  character  and  de- 
scription. There  was  no  attempt  whatever  by  the 
claimant,  to  explain  theH)bject  of  these  peculiar  fit- 
ments, or  to  show  that  the  destination  of  the  ves- 
sels was  other  than  that  of  the  slave  trade.  Nor 
has  his  counsel,  on  the  argument  here,  set  up  for 
him  any  such  pretence.  We  may,  therefore, 
safely  conclude,  that  the  purpose  for  which  these 
vessels  were  fitting,  was  the  slave  trade ;  and  if 
so,  the  right  of  seizure  attached.  We  can  disco- 
ver no  sound  reason  for  delaying  the  seizure  until 
the  vessels  were  on  the  point  of  sailing.  It  could 
only  be  necessary  to  render  more  certain,  from 
their  complete  fitment,  the  purpose  for  which 
they  were  to  be  employed ;  and  if  that  be  satisfac- 
torily ascertained,  at  an  earlier  stage  of  the  pre- 
paration, the  delay  would  be  useless,  and  evasion 
of  the  law  rendered  almost  certain. 

Decrees  affirmed. 
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^  The  Merino. 

[uiSTAiics  CouBT.    Slate  Trade  Acts.J  e(a/. 

The  Merino.    The  Coivstitution.   The  Louisa. 
Barrias,  and  others^  Claimants* 

The  technical  niceties  of  the  common  law  are  not  regarded  in  Ad- 
miralty proceedings.  It  is  sufficient,  if  an  information  set  forth 
the  offence  so  as  clearlj  to  bring  it  within  the  statute  upon  which 
the  information  is  founded.  It  is  not  necessary  that  it  should  con- 
clude amtrafirmam  Mtahdi. 

The  District  Court  of  the  District  where  the  seizure  was  made,  and 
not  where  the  offence  was  committed,  has  jurisdiction  of  proceed- 
ings Ml  rem  for  an  alleged  forfeiture. 

If  the  seizure  is  made  on  the  high  seas,  or  within  the  teniiory  of  a 
foreign  power,  the  jurisdiction  is  conferred  on  the  Court  of  the 
District  where  the  property  is  carried  and  proceeded  against. 

A  muaieipal  seizure,  within  the  territory  of  a  foreign  power,  does  n«t 
oust  the  jurisdiction  of  the  District  Court  into  whose  District  the 
property  may  be  carried  for  adjudication. 

The  prohibitions  in  the  Slare  Trade  Acts  of  the  10th  of  May,  1800, 
&  S05.  [IL]  and  of  the  fOth  of  April,  1818,  extend  as  well 
to  the  carrying  of  slares  on  freight,  as  to  cases  where  the 
persons  transported  are  the  property  of  citizens  of  the  United 
States;  and  to  the  carrying  them  from  one  port  to  another  of  the 
same  foreign  empire,  as  well  as  from  one  foreign  country  to 
another. 

Under  the  4th  section  of  the  act  of  the  10th  of  May,  1800,  c.  £05. 
[li;}^the  owner  of  Ae  slaves  transported  contrary  to  the  provisions 
of  Ihat  act,  cannot  ckim  the  same  in  a  Court  of  the  United  States, 
although  they  may  be  held  in  servitude  according  to  the  laws  of 
his  own  country.  But  if,  at  the  time  of  the  capture  by  a  commis- 
sioned vessel,  the  offending  ship  was  in  possession  of  a  non-com- 
missioned captor,  who  had  made  a  seizure  for  the  same  offence,  the 
owner  of  the  slaves  may  claim ;  the  section  only  applying  to  per- 
sons interested  in  the  enterprise  or  .voyage  in  which  the  ship  was  ' 
employed  at  ihe  time  qfsueh  capture'. 

APPEAL  from  the  District  Court  of  Alabama. 
These  were  the  cases  of  several  vessels;  and  their 
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18!24.  cargoes  of  African  slaves.  The  information  filed 
,jj^;j^^jj^^  in  the  case  of  the  Constitution  was,  as  well  on 
etoL  'behalf  of  the  United  States,  as  of  George  M. 
Brooke,  a  colonel  in  the  army  of  the  United  States. 
The  first  count,  after  stating  the  seizure  of  this 
vessel,  with  a  valuable  cargo  on  board*,  add  eighty- 
four  African  slaves,  by  the  said  Brooke,  on  waters 
navigable  from  the  sea  by  vessels  of  ten  tons  bur* 
then  and  upwards,  alleges,  that  the  said  vessel, 
being  a  vessel  of  the  United  States,  owned  by 
citizens  of  the  United  States,  was  employed  in 
carrying  on  trade,  business  or  traffic,  contrary  to 
the  true  intent  of  an  act  of  Congress,  passed  on 
the  10th  of  May,  1800,  entitled,  "an  act  to  pro- 
hibit the  carrying  .on  of  the  slave  trade  from  the 
United  States  to  any  foreign  place  or  country,** 
that  is  to  say,  was  employed  or  made  use  of  in  the 
transportation  of  slaves  from  one  foreign  country 
to  another,  viz.  from  Havanna  to  Pensacola,  both 
places  belonging  to  the  king  of  Spain,  contrary  to 
the  form  of  the  said  act,  whereby  the  said  vessel 
and  her  cargo  became  forfeited. 

It  was  admitted,  by  die  counsel  for  the  respon- 
dents, thatthesecond  and  third  counts  were  unsup- 
ported by  the  evidence,  and  they  were,  therefore, 
abandoned. 

The  fourth  count  charges,  that  certain  citizens 
of  the  United  States  did,  in  June^  1818,  take  on 
board,  or  transport  from  one  foreign  place  or  coun- 
try to  another,  certain  negroes,,  in  a  vessel,  for  the 
purpose  of  holding,  selling,  or  otherwise  disposing 
of  them  as  slaves,  or  to  be  held  to  labour  or  netr 
vice.    In  the  case  of  the  Merino^  the  information 
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contains  three  counts,  the  second  of  which  alone  1824* 
was  relied  upon  by  the  counsel*  for  the  respon-  ^nlTiitttalx 
dent,  and  this  states,  that  on  the  daj  of  June,  «t  wL 
1818,  certain  citizens  of  the  United  States  re- 
ceived on  board  of  the  said  vessel,  belonging  to 
citizens  of  the  United  States,  and  transported 
from  one  foreign  place  or  country,  viz.  from  Cuba 
to  Pensacola,  a  certain  number  of  negroes,  for 
the  purpose  of  holding  the  said  negroes  as  slaves; 
and  that  the  said  vessel,  with  her  cargo,  and  tbe 
negroes,  were,  on  the  2l8t  of  June,  1818,  seized 
on  the  hi^  seas  by  Capt.  M^Keever,  commander 
of  the  United  States  ketch  Surprise,  and  were 
brought  into  tbe  District  of  Mobile,  for  a  violation 
of  the  laws  of  the  United  States,  and  particularly 
of  the  4th  section  of  the  act  of  1818. 

The  information  in  the  case  of  the  Lou%$a  and 
her  cargo,  was  substantially  the  same  as  the 
one  last  mentioned,  the  second  count  being  also 
founded  on  the  4th  section  of  the  act  of  1818. 

The  evidence  in  these  cases  established  the  fol- 
lowing facts,  viz.  that  the  above  vessels,  owned 
by  citizens  of  the  United  States,  and  registered 
as  such,  sailed  from  certain  ports  in  the  United 
States  to  Havana,  where  they  each  received  on 
board  certain  goods,  as  also  a  number  of  slaves, 
newly  imported  from  the  coast  of  Africa,  the  lat- 
ter belonging  to  subjects  of  Spain,  residents  ei- 
ther of  Havana  or  Pensacola,  to  be  transported 
from  the  former  to  the  lattet  place.  The  Merino 
cleared  out  at  Havana  on  the  2d  of  June,  1818, 
for  Mobile,  and  the  Constitution  and  Louisa,  on 
the  10th  of  the  same  month,  for  New-Orleans. 
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18M  The  owners  of  these  yetaels,  howeigepTi  engaged 
l^ff^l^^  to  land  the  slaves  at  Pensacolai  on  their  respee- 
.f^sf  tive  voyages  to  New-Orleans  and  Mobile.  On 
their  arrival  within,  or  near  to,  the  bay  of  Pensa- 
wh,  that  place  ;wair  found  in  possession  of  the 
American  armji  under  the  command  of  Gen.  Jack- 
9QV^  The  Merino  was  seized  by  the  United  States 
li^SMtoli.  Surprisci  commanded  by  Capt.  M'Keever^ 
within  a  mile  and  a  half  of  fort  Barancas,  inside 
the  hsji  and  within  the  harbour  of  Pensacola. 
The  Constitution  was  taken  possession  of  by  CoL 
Brooke,  of  the  United  States  army,  under  the 
guns  of  fort  Barancas,  then  in  possession  of  the 
United  States  forces.  The  Louisa  was  captured 
by  Capt.  M'Keever,  in  the  ketch  before  mentioned^ 
outside  of  the  bar  at  Pbnsacola,  standing  in. 
These  vessels,  with  their  goods  on  board,  and 
the  negroes,  .were  sen(;  to  the  district  of  Mobile 
for.  adjudication.  The  Constitution,  having  on 
board  an  agent  of  .Col.  Brooke,  was  boarded  off 
Mobile  point  by  the  United  States  revenue  boat, 
and  was  carried  in  and  reported  by  Capt  Lenns, 
commanding  said  boat,  to  the  Collector,  as  having 
been  seized  by  him,  the  agent  reporting  the  sei- 
zure, as  havingf  been  made  by  Col.  Brooke. 

,Tk$  informations  against  these  vessels  and 
the|r  cargoes,  were  filed  in  the  Greneral  Court  for 
th9  tenritory  of  Alabama,  from  whence  the  pro- 
ceedUngs  were  removed  into  the  District  Court  of 
iJabama,  where  the  vessels  and  their  cargoes 
were  severally  condemned  as  forfeited  to  the 
Pnited  States,  but  the  distribution  was  reserved 
for  the  future  order  of  the  Court.    From  these 
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sentenceB  of  condenination,  the  claimants  of  the     1824. 
Teasels  and  the  cargoes  appealed  to  this  Court. 

Mr.  C.  /•  IngersoU,  for  the  appellants,  (!.)arr. 
gued  upon  the  facts,  to  show  that  the  transactions 
were  in  good  faith ;  that  Pensacola  was  the  real 
destination  of  the  persons  transported,  who  were 
slaves  by  the  laws  of  Spain  established  in  the 
ksland  of  Cuba :  that  there  was  no  intention  of 
introducing  them  into  the  United  States,  con* 
trary  to  our  laws,  but  that  they  were  bound  from 
one  Spanish  colony  to  another,  under  a  license 
from  the  local  government.  (2.)  That  the  tem- 
porary occupation  of  Pensacola,  in  1818„  by  the 
troops  of  the  United  States,  under  Gen.  Jackson, 
was  not  such  a  conquest  in  war  as  changed  the 
national  character  of  the  province  of  Florida, 
but  was  a  mere  incursion  into  the  country,  for 
the  purpose  of  chastising  the  Indian  savages, 
and  depriving  them  of  succours  and  a .  place  of 
refuge.  The  principle,  that  a  lawful  conquest  in 
war  has  the  effect  of  suspending  the  operation  of 
the  local  laws  of  the  place,  and  of  establishing 
such  others,  as  the  conqueror^  thinks  fit  to  substi- 
tute, was  incontestable,  but  could  not  apply  to 
such  a  case  as  that  before  the  Court*  The  Uni- 
ted States  were  not  at  war  with  Spain ;  and  even 
if  they  had  been,  the  occupation  of  the  Spanish 
territory  by  their  arms  would  not  change  the  ju- 
risdiction, until  its  possession  wai9  confirmed  by  a 

a  The  United  States  ▼.  Hayward,  2  GaU.  Rep.  501.  United 
States  ▼.  Bice,  4  Wheat.  Hep.  246.  The  Foltina,  Dodaotv9  Adm* 
Rep.  450. 
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1824«  treaty  of  peace/  But,  acoording  to  our  munici- 
ij^jJ^jQj^  pal  constitution,  even  if  the  territory  had  been 
eioL  ceded  by  treaty,  it  would  require  an  act  of  Con- 
gress to  apply  the  laws  of  trade  for  its  government. 
(3.)  The  slave  act  pf  1800,  c.  205.,  does  not 
affect' the  slaves  transported,  unless  they  belong 
to  the  owner  of  the  vessel.  Besides,  it  merely 
prohibited  their  transportation  from  one  foreign 
country  to  another,  and  not  from  one  place  of  the 
same  country  to  another.  This  was  the  case  of  a 
removal  of  slaves,  who  were  such  by  the  laws  of 
the  island,  from  Cuba  to  another  Spanish  colony. 
Since  the  enactment  of  the  first  law  on  the  sub- 
ject, in  1794,  down  to  the  present  time,  the  po- 
licy of  the  National  Legislature  has  been  linaited 
to  the  suppression  of  the  slave  trade,  (properly 
so  called,)  and  to  prevent,  as  far  as  could  be  done, 
the  bringing  into  a  state  of  servitude  those  per- 
sons who  were  free  in  their  own  country;  and 
since  the  condition  of  persons  who  are  already 
slaves,  cannot  be  changed  or  made  worse,  by 
tbeir  removal  from  one  slave-holding  country  to 
another,  the  statutes  ought  not  to  be  so  construed 
as  to  prohibit  citizens  of  the  United  States  frona 
being  concerned  in  such  removals.  (4.)  The  Dis- 
trict Court  of  Alabama  had  no  jurisdiction  of  these 
causes,  under  the  Judiciary  Act  of  1789,  c.  20. 
fl.  9.,  since  the  seizure  was  made^  neither  upon 
the  high  BeaSfUor  upon  vfatei?  navigable  from  the 
sea,  foiihin  the  district,  but  it  was  made  within 


a  QroHut  deS*B.ae  P.  £&•  3.  c.  6.  s.  4, 5.  par  Barbeyr.  torn. 
2.  p.  786.    MMy^  Droit  de  PEwrope.  torn.  1.  c.  2.  p.  144. 
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the  territorial  jurisdiction  of  a  foreign  power. 
The  waters  where  this  seizure  was  made,  for^n  no  -^i^'^^^^ 
part  of  the  **  high  seas/'*  He  also  insisted,  that  etoL, 
no  regular  Admiralty  process  had  issued  in  the 
Court  below,  and  that  the  infonnations  were  de-r 
fective,  in  not  concluding  contra  fiyrmam  HaMi, 
and,  at  the  same  time,  not  containing  any  ex^ 
press  reference  to  the  statutes  under -which  the 
proceedings  were  commenced. 

The  Attorney-General  and  Mr.  £eZ/y,  contra, 
(1.)  insisted,  that  there  was  no  ground  for  limiting 
the  operation  of  the  slave  trade  acts  in  the  manner 
proposed  on  the  part  of  the  appellants.  Foreign- 
ers cannot  be  permitted,  with  impunity,  to  employ 
our  shipping  in  the  transportation  of  slaves.  The 
acts  of  Congress  may  attach  to  American  vessels,' 
wherever  they  may  be,  or  however  employed. 
Both  the  vessels  and  the  slaves  had  herecommit- 
ted  an  offence,  in  the  eye  of  the  law,  for  which  it 
pronounced  a  forfeiture,  without  regard  to  the  na- 
tional character  of  the  owners  of  ship  or  cargo. 
Foreigners  are  bound  to  know,  and  are  supposed 
to  know,  our  laws  of  trade,  in  all  cases  where  those 
laws  may  be  justly  applied *;  and  they  may  be  justly 
applied  to  the  conduct  of  our  vessels^  whether  in 
our  own  ports,  in  foreign  ports,  or  on  the  high  seas. 
Under  the  statutes  now  in  question,  it  is  not  ne- 
cessary that  the  two  foreign  ports  or  places,  be^ 
tween  which  the  traffic  is  carried  on,  should  be  in 

a  United  Suites  t.  Wiltberger,  5  Wheal.  Rep.  93.  United 
Sutef  ▼.  Pintes',  Id.  200. 
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1824.  different  foreign  countries  or  empires.  Mncfa^of 
^^^2^|V  the  slave  tnide  was  carried  on  from  European  fac- 
^  <^  tories  on  the  coast  of  Africa  to  the  colonies  of  the 
same  nation  in  the  West  Indies  or  South  Ameri- 
ca ;  and  could  there  be  a  doubt,  that  this  trade 
was  meant  to  be  prohibited  by  Congress  I  It  is 
sufficient  to  satisfy  the  words  of  the  statute,  if  the 
two  places  are  foreign  with  respect  to  the  United 
States.  Nor  is  it  material,  whether  the  American 
owner  of  the  vessel  has  any  proprietary  interest 
in  the  slaves  or  not.  Whether  they  are  carried 
as  his  property  for  sale,  or  to  be  held  to  service,  or 
are  transported  on  freight  for  the  slave  merchant,  or 
owner,  the  forfeiture  equally  attaches  to  vessel  and 
cargo.  (2.)  By  the  4th  section  of  the  act  of  1800,  c* 
205.  the  claimants,  if  interested  in  the  enterprise  or 
voyage  in  which  the  vessel  is  employed,  are  ex- 
pres^y  excluded  from  restitution  of  the  slaves 
which  belong  to  them.  But  here  it  may  be  doubt- 
ed, whether  they  have  proved  any  proprietary  in- 
tere/rt,  which  will  entitle  them  to  restitution.  The 
onui  probandi  was  on  them.  They  must  show, 
by  positive  evidence,  that  those  persons  were 
slaves  according  to  the  laws  QfjSpain,  and  that 
they  had  aright  to  carry  them  from  one  colony  to 
another,  by  those  laws.  Foreign  laws  are  matters 
of  fact,  and  as  such,  must  be  proved,  according  t6 
the  rules  of  evidence  applicable  to  them,  whether 
writtefn  or  unwritten.  (3.)  It  was  not  meant  to  be 
contended,  that  the  United  States  acquired  any  so^ 
vereignty  or  jurisdiction  over  the  Spanish  territory, 
Irf  its  temporary  occiupation.  It  wa«  unne^MMMiry  to 
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crainteiiimichapotitioii.  Herewasafinliiduleiitat^  1884t 
tempt  to  violate  our  laws,  by  transportipg  tboee  per^  ^ 
sons  from  the  bland  of  Cuba,  with  a  colourable  tiHi^ 
destinatioii,  for  another  Bpaiiiafaicolony,  butwiththe 
real  intention  of  introducing  them  into  the  United 
States.  In  order  to  give  the  District  Court  of  Ala-» 
bama  jurisdiction,  it  is  immaterial  wher#  thcof- 
fence  was  conmiitted ;  and  it  is  equally  immataiial 
where  the  seizure  was  made,  provided  it  yrwwA 
made  in  any  other  district  of  the  United  States. 
In  any  other  case,  jurisdiction  is  given  to  the  Coiirt 
within  whose  district  the  property  is  carried  for 
adjudication.  The  trespass  on  the  Spanish  tenv 
tbry  cannot  be  so  connected  with  the  subsequent 
seizure,  under  the  process  of  the  Qourt  below,  as  to 
invalidate  the  seizure.*  If  there  was  any  offence 
against  the  sovereign^  of  Spain  in  the,  original 
seizure,  that  is  a  matter  to  be.  adjusted  betwcMi 
the  two  goyernmebts. 


Mr.  Justice  Washimoton  delivered  the  opinio9 
of  the  Court;  and,  after  stating  the  case,  proceeda4 
to  enumerate  the  objections  made  by  the  aounsel 

•  TIm  Richmond,  9  Crarndk^  ids. 

h  The  eoaoiel  was  procaeding  to  argue  the  qowtioo  »r  l>  th» 
nghts  of  Colonel  Brooke,  as  a  Don-coflfiiiiissiooed  c^mir,  or.iei«% 
but  was  stopiied  by  the  Court,  upoo  the  suggestion,  that  the  M^ 
crees  of  the  Court  below  had  reserved  the  question  of  distribution 
of  the  proceeds  of  the  smure,.for  its  further  directions,  as  in  cases 
of  priae  and  other  AdmiralQr  proceedings ;  and  that  nothiiy  was. 
befwe  this  Court  upon  the  presetit  appeal,  but  the  quesfkm  offer- 
feitnre. 
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for  tbe  appellantis  to  the  several  decrees  of  the 
Court  below. 
€i«l  ~  '      1.  Tlial  the  regular  Admiralty  process  was  not 
issued  in  these  cases. 

%  That  theinformatidnsddnot  conclude  against 
the  form  of  the  statute. 

3.  That  the  District  Court  of  Alabama  had 
not  jbrisdiction,  the  seizui^l9  having  been  made, 
not  widkin  the  watet^  of  that  State,  or  on  the  high 
seas,  but  within  the  jurisdiction  of  a  foreign  na- 
tion; 

4.  That  the  acts  of  Congress,  on  which  these 
informations  are  founded,  were  intended  to  apply 
exclusively  to  the  suppression  of  the  slave  trade, 
from- the  coast  of  Africa,  or  elsewhere,  for  the 
purpose  of  holding  or  disposing  of  the  subjects  of 
the  trade,  as  slaves,  and  not  to  the  carrjring  of 
thenti  when  in  a  state  of  slavery,  from  one  foreign 
country  to  another. 

1.  That  the  proceedings  in  these  cases  were 
not  conducted  with  the  regularity  usually  observed 
m  Admiralty  causes,  must  be  admitted^  But  the 
Court  is  of  opinion,  that  all  objections  of  thb  na- 
ture were  waived,  by  the  appearance  of  the  parties 
interested  in  the  properly  seized,  and  filing  their 
ckifli»4o  tli»mme.  lo^aeh  case,  a  warrant  issued 
to  the  Marsfad  to  seize  the  property  libelled,'  and 
to  cite  and  admonish  all  persona  claiming  an  in- 
terest:in  the  same^  to  appear  before  tbe  Courts 
and  to  show^cause  why  the  samef^  should  not  be 
cOBdcMn^d',  as  forfeited  to  thef-  United  States. 
This  process^^ms  returned  executed,  and  claims 
were  interposed  for  the  several  vessels  and  their 
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cargoes,  by  the  aiserted  owners  thereof.     Upon     1824. 
the  strictest  rules  which  govern  in  Courts  of  com-  ij|J^i|^JJ^ 
mon  law,  objections  to  die  regularity  of  the  pro-      ^^ 
cess,  to  enforce  an  appearance,  would  be  consi- 
dered as  removed  by  the  appearance  of  the  party, 
and  pleading  to  the  merits. 

2.  The  second  objection  is  without  founda- 
tion, »n /act,  in  relation  to  the  information  against 
the  Constitution  and  her  cargo;  and  we  think  it 
inadmissible  in  point  of  law,  in  the  other  two 
cases ;  the  count  relied  upon  in  those  informations 
stating  expressly,  that  the  seizure  was  made  for  a 
violation  of  the  4th  section  of  the  act  of  1818,  the 
title  of  which  is  accurately  set  forth.  For  all  the 
purposes  of  justice,  and  of  notice  to-  the  claimant 
of  the  charge  which  he  was  called  upon  to  answer, 
this  must  be  deemed  sufficient;  and  the  addition 
of  the  technical  words,  contra  farmam  itatuti, 
is  altogether  formal  and  unnecessary.  In  the 
cases  of  the  Samuel^  (1  Wheat.  Rep.  9.)  and  the 
Hoppetf  (7  Cranchf  389.)  it  was  observed  by  this 
Court,  that  technical  niceties  of  the  common  law, 
as  to  informations,  which  are  Unimportant  in  them* 
'  selves,  and  stand  oyly  on  precedents,  are  not  re- 
garded in  Admiralty  information;  the  material  in- 
quiry in  the  latter  cases  being,  whether  the  of- 
fence is. so  set  forth;  as  clearly  to  bring  it  within 
the  statute  upon  which  the  information  is  founded. 

3»  The  objection  raised  to  the  jurisdiction  of 
the  District  Court  of  Alabama,  is  principally 
grounded  upon  the  9th  section  of  the  Judiciary 
Act  of  1789,  c.  20.  which  provides,  ''  th<tt  the 
District  Courts  shall  have  exclusive  original  cog"- 

Vot.IX.  51 
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1024.     nizance  of  all  civil  causes  of  Admiralty  and  man- 
J^^Jl^J^Q^  time  jurisdictioD,  including  all  seizures  wider 
^oL      laws  of  impost,  navigatioh  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea,  by  vessels  of 
ten  or  roor$  tons  burthen,  within  their  respective 
distripts,  as  well  as  upon  the  high  seasj'    It  is 
contended,  that  the  seizures  in  these  cases,  were 
not  made  upon  the  high  seas,  or  upon  waters 
within  the  District  of  Alabama,  and,  therefore, 
the  jurisdiction  was  not  conferred  on  that  Court. 
The  section  above  recited,  marks  out,  not  only  the 
general  jurisdiction  of  the  District  Courts,  but  that 
of  the  several  District  Courts  in  relation  to  each 
other,  in  cases  of  seizures  on  waters  o£  the  Uni- 
ted States,  navigable  from  the  sea,  by  vessels  of 
pi  particular  burthen.    If  made  within  the  waters 
of  one  district,  the  jurisdiction  attaches  to  the 
Court  of  that  district,  and  the  suit  must  be  there 
prosecuted.    The  jurisdiction,  in  these  cases,  is 
given  to  the  Court  of  the  district,  not  where  the 
offence  was  committed,  but  where  the  seizure  fs 
^ade.    But  where  the  seizure  is  made  on  the 
liigh  seas,  the  jurisdiction  is  conferred  upon  no  par- 
ticular District  Court,  and  it  may,  therefore,  be  ex- 
ercised by  the  Court  of  any  district  into  which  the 
property  is  carried,  and  there  proceeded  against. 
In  like  manner,  if  the  seizure  be  made  within  the 
waters  of  a  foreign  nation^  as  was  done  in  these 
cases,  cognizance  of  the  cause'  is  given,  under 
the  general  expressions  of  the  section,  as  to  eivil 
cases  of  Admiralty  ai^d  maritime  jurisdictionf -to 
the  Court  of  the  district  into  wluob.tbe  fmpeitj 
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teeoadycted,  and  cm  which  the  proeteuttoh  10  ifl*^  ^^^ 
stitiited*  Hie  iltogatity  of  the  service  in  this Jat-  j^ 
ttr^aee,  has  nelhing  to  do  with  the  question  of  dwL- 
juriidiction,  ae  wee  decided  by  this  Court,  in  the 
case  of  the  Rieknumd.  (9  Ct^mck,  102.) 
'  4.  The  last  objection  involves  the  merits  of 
these  causes.  In  the  case  of  the  GonstitutiM^  the 
counsel  for  the  appellees  rely  upon  the  first  and 
fourth  counts  in  the  information';  and,  in  the  two 
other  cases,  on  the  seoond  count  But,  we  think, 
that  the  first  count,  in  die  first  of  Aese  casaSy 
most  be  put  out  of  view;  because,  although  it 
charges  a  violation  of  the  act  of  1794,  rt  stoties  the 
Aflbnce  within  the  words  of  the  act  of  the  10th  of 
May,  1800,  and  yet  it  alleges  it  to  have  been  com- 
ttiftedoohtrary  to  the  form  of  the  act  of  1 794)  the  ti; 
tie  of  which  is  specially  recited.  This  was,  no 
doubt,  a  mistake  of  the  proctor ;  but  it  partakes  too 
much  of  substance  to  be  die  foundation  of  a  sen- 
tence of  condemnation,  in  a  case  so  highly  penal 
as  this  is.  But,  that  count  is  not,  in  the  opinion 
of  the  Court,  material  to  the  decision  of  that  case, 
because,  we  are  all  of  opipion^  that  the  fourth 
count  is  fully  supported  by  the  evidence  in  the 
cause,  and  warrants  the  Sentence  of  condemnation 
prondunced  hf  the  inferior  Court.  This  count  is 
sfricdy  within  the  4th  section  of  the  act  of  1818] 
mtid^o  isthe  second  count  in  the  informations 
agaittsi  the  Merino  and  Loiusa,  and  their  cargoes. 
The  argument  relied  upon  by  the  counsel  (bt  the 
apptiUianls,  was,  that .  the  policy  of  our  laws,  Irom 
the  year  1794,  down  to  the  latest  act  of  legis- 
litii^i  has  been  confined  to  the  suppretoibn  of 
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1824.  >  the  slave  trade,  and  to  prevent,  as  far  as  could  h€ 
i^J^^^Q^  done,  the  bringing  into  bondage  those  persons 
«(«dL  ^who  were  free  in  their  own  country;  and,  that 
since  the  condition  of  persons  already  slaves  can- 
not be  changed  or  made  worse,  by  their  removal 
from  one  slave-holding  country  to  another,  the 
acts  of  1800  and  1818,  ought  not  to  be*  so  con- 
strued, as  to  prohibit  citizens  of  the  United  States 
being  concerned  in  such  removals. 

It  may  well  be  doubted,  whether  even  the  act  of 
1794,  the  first  which  passed  upon  this  subject,  can 
fairly  receive  the  narrow  construction  which  is 
contended  for,  since  it  prohibits  the  fitting  of  ves- 
sels within  the  United  States,  not  only  for  the 
purpose  of  procuring  from  any  foreign  kingdom 
the  inhabitants  thereof,  to  be  transported  to  some 
foreign  country,  to  be  disposed  of  as  slaves,  but 
also  for  the  purpose  of  carrying  on  any  trade  or 
traffic  in  slaves^  to  any  foreign  country,  apparent- 
ly embracing  the  two  cases  of  free  persons  of  co- 
lour, whose  condition  is  changed  by  being  brought 
into  a  state  of  slavery,  and  also  persons  already 
slaves,  and  intended  to  be  used  as  subjects  of 
triEiffic.  Be  this  as  it  may,  the  language  of  the 
acts  of  1800  and  181 8,  leaves  no  reasonable  doubt, 
that  the  intention  of  the  Legislature  was  to  pre- 
vent citizens  of,  or  residents  within,  the  United 
States,  from  affording  any  facilities  to  this  trade, 
although  they  should  have  no  interest  or  proper^ 
in.  the  slaves  themselves,  and  although  they  should 
not  be  immediately  instrumental  to  the  transport- 
ation of  them  from  their  native  country.  By  the 
former  of  these  laws,  the  ofience  is-*  made  to  con- 


OF  THE  UNITED  STATES.  405 

aist  td  the  employmeDt  of  a  vessel  belonging  to     1824. 
citizens  of  the  United  States,  or  to  persons  resi-  r^j^M*^ 
dent  within  the  same,  in  carrying  slaves  from  one      cf  aL 
foreign  country  or  place  to  another,  no  matter  for 
what  purpose.    By  the  latter,  it  consists  in  the 
taking  on  board,  or  transporting  from  Africa,  or 
from  any  foreign  country  or  place,  any  negro,  &rC., 
in  any  veiid,  for  the  purpose  of  holding  or  dis- 
posing of  such  person  as  a  slave,  or  to  be  held  to 
service,  &rc.,  where  those  acts  are  performed  by 
citizens  of,  or  residents  within  the  United  States. 
It  cannot  be  questioned,  but  that  the  case  of  the 
Constitution,  as  stated  in  the  information,  and  pro- 
ved by  the  evidence,  is  literally  within  the  provi- 
sions of  the  latter  act.     The  slaves  seized  in  that 
vessel,  were  taken  on  board  of  her  by  a  citizen  of 
the  United  States,  in  one  foreign  place,  for  the  pur- 
pose of  their  being  held  to  service  or  labour.    The 
Court  dp  not  feel  themselves  justified  in  restraining 
the  general  expression  of  this  law,  upon  the  ground 
•of  a  supposed  policy,  the  reality  of  which,  to  say 
the  most  of  it,  ia  very  questionable.  The  sentence, 
therefore,  of  the  Court  below,  in  the  case  of  this 
vessel  and  her  cargo,  must  be  affirmed. 

The  same  decision  would,  of  course,  be  made 
in  the  cases  of  the  Merino  and  the  Louisa,  and 
their  cargoes,  if  it  were  not  for  the  circumstance, 
that  the  second  count  in  the  informations  against 
those  vessels  alleges,  that  the  citizens  of  the 
United  States,  who  took  the  slaves  on  board  at  the 
Havana,  did  so  for  the  purpose  of  holding  them  as 
slaves^  which  allegation  is  not  proved  by  the  evi- 
dence in  those  cases.     They  were  taken  on  board 
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1824«  merely  as  passengers,  to  be  delivered  at  Pensacb* 
^H^^^^  lato  their  owners,  or  to  those  to  whom  they  were 
^s(-  consigned^  The  sentences  in  these  iwo  cases 
must,  therefore,  be  reversed,  and  the  causes  re- 
mitted to  the  District  Court,  with  directions  to  per- 
mit the  libellants  to  amend,  it  being  obvious  to 
this  Court,  from  the  evidence,  that  the  negroes  ta- 
ken on  board  of  those  vessels,*  were  transported 
for  the  purpose  of  their  being  held  to  $ertice. 

The  three  remaining  cases,  present  the  claims 
of  the  asserted  owners  of  the  slaves  transported  in 
the  above  vessels,  from  Havana  to  Pensacdla, 
which  were  brought  before  the  Court  below,  in  the 
ibrm  of  libels  for  restitution.  To  these  libels  no 
claims  were  filed,  and  the  sentence  of  the  Court  in 
each  of  the  cases,  was',  ''that  the  slaves  remain 
subject  to  the  laws  of  Alabama ;''  from  which  deci- 
sion appeals  were  taken ;  and  as  they  amount, 
substantially,  to  a  dismission  of  the  libels,  it  be- 
comes necessary  to  examine  their  correctness. 
The  ownership  of  the  slaves,  as  claimed  by  ther 
respective  libellants,  appears  t6  the  Court  to  be 
sufficiently  established.  It  is  in  proof,  that  slave- 
ry was,  and  is,  pern':^ted  to  exist  in  the  Island  of 
Cuba,  either  by  particular  ordinances  of  the  Spa- 
nish government,  or  by  custom  ;  that  the  slaves 
in  question  were  imported  into  that  island  from 
Africa  by  Antonio  de  Fries,  and  were  shipped  at 
Havana  for  Pensacola  by  these  libellants,  as  their 
property,  under  a  passport  regularly  granted  by 
the  Governor-General  of  Cuba ;  the  slaves  claim-' 
ed  by  the  libellants,  other  than  Frias,  having  been 
purchased  from  him  by  those  libellants.    It  would 
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neni.  unreasonable  to  require  other  pr  bettbr  proof    1^4. 
of  ownerehip,  in  property  of  this  description,  than  rp^f^wiiio^ 
these  facts fumisfa.  ^^ 

-  The  only  question,  then,  is,  whether  these  per- 
sons  are  prevented  from*  claiming  restitution  of 
these  slaves  by  any  law  of  the  Uiiited  States.  The 
only  act  which  bears  upon  this  subject,  is  that  of 
the  10th  of  May,  1800,  the  4th  section  erf*  which, 
after  declaring    that  ;  it  should   be   lawful  for 
any  of  the  commissioned  ressels  of  the  United 
States,  to  seize  any  vessel  employed  in  carrying  on 
tirade,  business,  or  traffic,  contrary  to  the  intent 
and  meaning  of  that  act,  or  the  act  of  1794,  enacts, 
that  ''all  persons  interested  in  such  vessel,  or  in 
the  enterprise  or  voyage  in  which  such  vessel  shall 
be  employed,  at  the  time  of  such  capture,  shall  be 
precluded  from  b\\  right  or  claim  to  the  slaves 
found  on  board  such  vessel,  and  from  all  damages 
or  retribution  on  account  thereof/^    There  can  be 
DO  question,  but  that  this  section  is  strictly  apf^* 
cable  to  the  claimants  of  the  slaves  on  board  the 
Merino  and^Louisa,  those  vessels  having  been  sei* 
Bed  whilst  employed  in  cartying  on  trade  forbid- 
den by  the  ^t  of  1800,  by  a  eommissiomd  vessel 
of  the  United  States.    The  case  of  the  claimants 
of  the  slaves  on  boarded  the  Constitution,  is  dif- 
ferent.   That  vessel,  with  her  cal-go,  was  seized  in 
the  bay  of  Pensacola  by  a  military  officer,  and  was 
conducted  by  his  ageut  to  Mobile,  for  the  purpose 
of  being  libelled  for  his  use.  The  1  st  section  of  this 
act;  which  declares  the  forfeiture  of  any  vessel  be- 
longingtoacitizenof  the  United  States,employediD 
trahsportingslavesfrom  one  foreign  country  toano- 
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1824«  ther,  contains  a  provision,  that  the  said  vessel  may 
^^S^'iii^^  b©  libelled  and  condemned  for  the  use  of  the  person 
€i  al.  who  shall  sue  for  the  same.  The  right  to  seize 
the  vessel,  and  slaves  on  board,  would  seem  to  be 
a  necessary  consequence  of  the  rjgKt  to  enforce 
the  forfeiture.  The  possession  of  the  vessel,  then, 
being  lawfully  vested  in  Col.  Brooke,  at  the  time 
she  was  boarded  by  the  revenue  boat,  off  Mobile 
Point,  it  could  not,  with  any  propriety,  be  asserted, 
that  she  was  employed  in  carrying  on  trade,  con- 
trary Jo  law,  at  .the  time  sh^  was  so  boarded. 
Her  employment  in  such  trade  was  completely 
terminated  by  the  first  seizure,  and  she  was  on 
her  way  for  adjudication  when  the  second  seizure 
was  made.  If^  under  these  circumstances,  a  cap- 
ture of  the  vessel  could  not  be  legally  made  by  the 
revenue  boat,  then  the  claims  of  the  owners  of 
the  slaves  on  boardi  is  not  precluded  by  the  4th 
section  of  the  act  of  1800;  the  sentence  above 
quoted  applying  only  to  persons  interested  in 
the  voyage  in  which  the  vessel  was  employed  at  the 
time  of  such  capture. 

The  Court  is,  therefore,  of  opinion,  that  in  the 
case  of  Antonio  de  Fries  and  David  Nagle  against 
eighty-four  African  slaves,  the  sentence  of  the 
Court  below  is  erroneous,  and  ought  to  be  re- 
versed, and  that  a  decree  of  restitution  ought  to 
be  made. 

Sentence  in  the  case  of  the  Comtitutian  af- 
firmed. -  Sentences  in  the  cases  of  the  Louisa 
and  Merino  reversed,  with  leave  to  amend.  Sen- 
tence reversed  as  to  the  claim  of  Frias  and  Nagle, 
and  restitution  decreed 
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[IjrtyAircB  CovmT.    8&atx  Taabx  Aert.    Jamv  of  Matmual     4»  Cnb^ 

MS9.] 

The  St.  Jaoo  bs  Cuba.    Yivejute^  and  others 
Claimants. 

A  qoMtion  of  fiMt,  under  the  Sla? e  Tndo  Aoll. 


The  daim  of  seemen^  for  wagei,  on  a  voyage,  undertaken  in  liola* 

tion  of  the  Slave  Trade  Aod,  out  of  the  proceeds  of  the  forfeited 

Tettel  in  the  registry,  tfgeoled* 
The  dains  of  seamen,  for  wages,  and  of  material  men,  for  snppliePi 

where  the  parties  were  mnoeent  of  all  knowledge  of,  or  ptirtkipetion 

in,  the  illegal  Tojage,  preferred  u>' the  daim  of  forfeitnre  en  tte 

part  of  the  goTemment 
Material  men  ha?e  a  lien,  which  maj  he  enforced  hj  a  ptofneding  in 

the  Admiralty,  in  rem,  for  necessaries  or  supplies,  furnished  in  a 

port  Id  which  the  Tessel  does  not  belong. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  cause  was  argued  by  the  Attomej^-Gene-  M^todk 
ral  for  the  appellants,  and  by  Mr.  Winder  for  the 
respondents  and  claimants. 

Mr.  Justice  Johnson  delirored  the  opinion  ofMarAiukk 
the  Court. 

This  vessel,  with  her  lading,  found  on  board  at.  . 
the  time  of  seizure,  were  libelled  for  an  infraction 
of  the  laws  prohibiting  the  African  slave  trader 

The  causes  of  forfeiture  alleged  in  the  libels, 
comprise  all  those  contained  in  the  1st  section  of 
theact  of  1794,  and  those  of  the  2d  section  of  the 
act  of  'l818>  with  the  exception  of  the  ofience  of 
being  laden  for  the  prohabitad  trade. 
VoL-iX.  52 
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1824.         The  claims  filed  to  this  libel,  were, 

i^^^'^f^Q     !•  That  of  one  YineDte,  a  Spanish  subject,  who 

de  Cuba,    alleges  her  to  be  a  regularly  documented  Spanish 

vessel,  engaged  in  traffic  sanctioned  by  the  laws 

of  Spain.     This  claim  goes  both  to  vessel  and 

cargo.  . 

2.  Of  certain  setudfien,  who  demand  compensa- 
tion for  their  wages  from  the  proceeds  of  the 
vessel. 

3.  And,  lastly,  of  several  material  men,  who  claim 
the  payment  of  their  bills,  alleging  the  vessel  to  bo 
foreign,  and  their  being  employed  in  her  equip- 
me^t  and  repairs  by  the  captain,  and  one  Strike, 
as  his  agent. 

The  Court  below  condemned  the  vessel,  but  re- 
stored the  cargo,  and  from  that  decree  the  Spanish 
claimant  has  not  appealed.  The  fate  of  the  ves- 
sel, therefore,  is  irrevocably  fixed  ;  but  the  United 
States  having  appealed  from  the  decree  of  restitu- 
tion in  favour  of  the  cargo,  that  appeal  gives^rise 
to  a  complicated  iiiquiry. 

The  Court  below  repelled  every  other  charge 
against  the  vessel,  except  that  of  having  been 
'' caused  to  saiV  with  a  View  to  be  employed  in  the 
prohibited  trafiic.  But  ^' being  caused  to  sail,**  is 
not  among  the  ofiences  enumerated  in  the  latter 
part  of  the  2d  section  of  the  act  of  1818,  under 
which  alone  the  lading  of  the  vessel  is  subjected 
to  forfeiture.  That  ofience  is  among  those  enu- 
merated in  the  enacting  clause,  of  the  section,  but 
in  the  forfeiting  clause  it  is  dropped  ;  and  if,  there- 
fore, the  case  of  this  vessel  eidiibits  oio  other  of- 
fence, than  that  -which  in  the  decree  below  was 
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made  the  ground  of  her  condemnation,  the  de-     1824. 
cree  restoring  the  cargo  would  be  well  sustained  ;  ^YhtsC^ 
hence  it  becomes  necessary  to  review  the  whole    de  Cuba. 
case* 

One  John  Gunn,  it  appears,  built  and  equipped 
this  vessel  in  the  port  of  Norfolk,  as  a  packet,  in- 
tending her  for  sale  ;  but  falling  in  debt,  it  became 
necessary  to  raise  a  sum  of  money  .upon  her  hull, 
and  he  accordingly  took  her  to  Baltimore  for  that 
purpose.  When  there,  he  addressed  himself  to 
one  Maher,  who  advanced  him  the.money,  and  in- 
stead of  an  hypothecation  in  ordinary  form,  Gunn 
executed  a  bill  of  sale  to  Maher,  admitted,  on  all 
hands,  to  have  been  intended  to  serve  only  as  the 
means  of  enabling  Maher  to  expedite  the  vessel 
on  a  voyage  to  Cuba,  there  to  be  sold,  and  to  ac- 
count with  Gunn  for  the  proceeds,  as  well  of  freight 
as  of  sale. 

This  purpose  Maher  appears  soon  to  have  aban- 
doned, for  an  enterprise  of  a  very  different  nature. 
The  vessel  was  put  up  ibr  freight,  and  various  ap- 
plications ensued ;  but  Maher  undertook  himself  to 
load  her  for  St.  Jago  de  Cuba,  and  Gunn  left  Bal- 
timore under  the  persuasion  that  her  destination 
was  fixed.     Some  time,  however,  having  elapsed, 
and  not  hearing  of  her  sailing,  he  writes  to  Maher 
on  the  subject,  and  is  then  informed,  that  he  had 
despatched  her,  in  ballast,  to  St.  Jago  de  Cuba,  un- 
der the  care  of  Strike,  a  personage  who,  from  that 
time,  makes  a  conspicuous  figure  in  the  res  gesta. 
For  no  sooner  does  she  arrive  at  St.  Jago,  than  she 
is  colourably  conveyed  to  Ymente,  but  still  under 
the  absolute  control  of  Strike;  and  without  having 
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18!24.    shipped  an  article,  appnni  at  once  with  a  valuable 


cargo  OB  board,  the  property  also  of  Strike,  fur- 
4e€abiL  niahed  with  a  Spanish  coasting  license,  on  a  voy- 
age to  Havana,  thence  to  Matanzas,  where  a  part 
of  her  cargo  is  sold,  and  she  is  completely  equip- 
ped, oolourably  a  Spaniard,  but  really  an  Ameri- 
can, for  the  African  trade^ 

On  her  voyage '  thence  to  the  coast  of  Africa, 
she  is  pursued  by  hostile  vessels,  and  in  the  chase 
sustains  damage,  which  compels  her  to  put  into 
Baltimore  to  refit.  There  she  encounters  Gunn, 
her  original  and  equitable  owner,  but  who  finds  in 
her  nothing  of  ber  original  character,  but  what 
served  to  identify  his  vessel,  and  expose  to  him 
how  hiB  confidence  had  been  abused,  and  his  pro- 
perty forfeited,  through  his  own  indiscretion,  in 
conveying  her  to  Maher.  In  the  present  cause, 
his  interests  are  out  of  the  question,  and  he  ap- 
ptars  only  as  a  witness,  on  behalf  of  the  prosecu- 
tion. 

It  is  immaterial  to  inquire  whether  this  vessel 
4ras  in  the  inception  of  her  voyage,  ''  laden'*  for 
the  illegal  purpose,  for  which  she  was  caused  to 
sad.  The  Court  beloW  :has  attached  much  im- 
portance to  the  omission  of  this  allegation ;  and, 
certainly^  as  a  substantive  ofience,  the  vessel  could 
not  have  been  condemned  for  that  cause,  unless 
comprised  among  the  allegations  in  the  libel. 

But  as  to  the  liability  of  the  lading,  found  on 
board  at  the  time  of  the  seizure,  to  forfeiture 
under  the  act,  that  consequence  is  made  to  de- 
pend upon  the  liability  of  the  vessel  herself  to 
condemnation ;  and,  although  this  Court  is  not 
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prepared  to  carry  that  forfeiture  beyond  the  lifnita     1824. 
of  an  intimate  connexion  with  the   prohibited  .^JijJ'^J^'J^ 
voyage,  they  are  of  opinion,  that,  ia  this  case,   ^Cvfa*. 
that  connexion  is  so  intimate,  as  to  leave  no 
doubt  of  its  liability,  to  the  full  extent  of  the 
liability  of  the   vessel.    If,   then,  the  evidence 
vrill  sustain  any  one  A>f  the  offences  alleged  in 
the  libel,  which  offence  is  made  a  ground  of  for- 
feiture by  law,  the  cargo  must  share  the  &te  of 
the  vessel. 

One  of  those  allegations  is,  that  she  ^m^  fitted 
put;  and,  contrary  to  the  opinion  of  the  Court 
below,  we  think  the  evidence  establishes  that  she 
was  fitted  <mt  for  the  prohibited  trade.  This 
conclusion  we  place  on  the  ground  assumed  in  the 
cases  of  the  Emilt/  and  Caroline^  decided  at  the 
present  Term,  v  The  general  purposes  of  the  en- 
terprise, in  its  inception,  are  affirmfed  Mj  the 
ground  on  which  the  Court  below  founded  its 
sentence  against  the  Vessel,  and  are  fully  made 
out  by  her  subsequent  conduct.  This  point  being 
established,  it  follows,  that  acts,  which  otherwise 
would  be  indifferent,  and  might  be  intended  as 
well /or  an  innocent  as  a  prohibited  enterprise, 
become  offences  with  a  vi^w  to  their  purpose.  Be- 
sides these,  the  utter  improbability  that  this  voyage 
could  have  been  undertaken  from  Baltimore  to 
St.  Jago,  without  many  acts  which  would  amount 
tjoh  fitting  imf,  we  have  the  positive  words  of 
Maher  himself,  the  dux  fiuti  in  the  transaction, 
in  his  letter  of  the  28th  of  October,  to  Gunn,  in 
which,  when  speaking  of  having  despatched  the 
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1824.     vessel  to  St.  Jago,  he  says,  *'  Mr.  Strike  has  an 
^l^^^r^  account  of  all  her  expenses  in  fitting  out.^^ 
d«Cuba.        This  charge,  therefore,  we  consider  as  esta- 
blished against  her ;  and  this  is  one  of  the  enu- 
merated offences  which  subject  vessel  and  lading 
to  forfeiture. 

The  Court  below  having  subjected  the  vessel 
to  forfeiture,  and  the  proceeds  being  in  the  regis- 
try, was  then  called  on  to  distribute  those  pro- 
ceeds among  the  various  claimants,  the  seamen 
and  material  men.  Among  the  former,  it  dis- 
missed all  except  that  of  Pietro  Rosso.  From  the 
decree,  as  to  those  whose  claims  are  dismissed, 
there  is  no  appeal^  and  the  Court  is  not  called  on 
to  pass  an  opinion  upon  the  grounds  of  the  deci- 
sion as  relates  to  their  claims.  But-  the  decree  in 
favour  of  Pietro  Rosso,  is  appealed  from  by  the 
United  States,  and  it  becomes  necessary  to  exa- 
mine that  part  of  the  decree  which  awards  him 
both  his  account,  and  precedence  in  payment 
of  it. 

We  think  it  erroneous,  and  that  it  must  be  re- 
versed, since  it  is  impossible  to  believe  that  he 
entered  this  vessel  without  a  perfect  knowledge  of 
her  character  and  destination.  Spanish  masters, 
in  common  with  all  others,  may  commit  infractions 
of  the  act  of  1818,  within  the  ports  of  the  United 
Sjtates;  and  it  is  easy  to  conceive,  that  engaging  a 
crew,  as  well  ais  many  other  acts  of  preparation 
for  this  trade,  may  be  committed  by  a  vessel 
coming  lawfully  into  the  ports  of  this  country. 
If  the  plea  of  stress  of  weather,  and  other  inci- 
dental embarrassments^  be  set  up,  as  taking  a 
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vessel  out  of  the  actron  of  the  laws  against  the  1824. 
slave  trade,  it  is  incumbent  on  the  party  ^^^jl^^iCjm 
claims  benefit  of  the  excuse,  to  establish  it«  In  de  Cuba, 
the  present  instance,  this  seaman  was  engaged  in 
the  port  of  Baltimore,  and  so  far  was  the  vessel 
from  a  want  of  seamen,  that  we  find  the  master 
actually  refusing  recruits,  when  ofiered  by  Strike 
to  be  put  on  board  his  vessel.  If  one  seaman 
may  be  engaged,  why  may  not  a  crew  .'^  the 
ofience  is  the  same  in  essence,  though  not  in 
magnitude.  The  general  policy  of  the  law  is, 
te  discountenance  every  contribution,  even  of  the 
minutest  kind,  to  this  traffic  in  our  ports;  and  the 
act  of  engaging  seamen,  is  an  unequivocal  prepa- 
ratory measure  for  such  an  enterprise.  This  part 
of  the  decree,  therefore,  must  also  be  reversed. 

The  next  question  arises  on  the  claims  of  the 
material  men,  or  rather  of  those  Whose  claims 
were  sustained  in  the  Court  below.  From  those 
which  were  rejected  there  is  no  appeal. 

On  this  point,  the  material  facts  are  these:  that 
this  vessel,  although  appearing  under  the  chara«^ 
ter  of  a  foreign  vessel,  was,  in  reality,  in  her 
home-port :  and  this,  whether  considered  as  the 
property  of  Gunn,  or  of  Maher  and  Strike.  The 
questions  then  arise,  on  what  does  the  privilege 
of  material  men  depend  ?  On  the  state  of  facts, 
or  on  tlieir  knowledge  or  belief  of  facts  .'^  On  the 
actual  absence  of  a  vessel  from  her  home-port, 
oth  e  power  given  to  the  shipmaster,  in  another 
port,  to  subject  his  vessel,  to  Admiralty  process 
and  implied  lien^  in  favour  of  material  men? 
And,  lastly,  whether  the  prior  forfeiture  of  the 
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1624.    vesael  to  the  Uaited  States  precludes  their  general 
i^jj^^^^^llj^  rights,  and  places  them  on  the  footing  of  subse- 
deCaiMu   quent  purchasers,  whether  with  or  without  notice 
of  the  forfeiture? 

These  questions  are  all  solved  by  a  reference 
to  the  nature^  origin,  and  objects  of  maritime 
contracts.  The  precedence  of  forfeiture  has  never 
been  carried  further  than  to  overreach  common 
law  contracts  entered  into  by  theownei^;  and  it 
would  be  unreasonable  to  extend  them  further. 
The  whole  object  of  giving  Admiralty  process 
and  priority  of  payment  to  privileged  creditors, 
is  to  furnish  wings  and  legs  to  the  forfeited  hull, 
to  get  back  for  the  benefit  of  all  concerned ;  that 
is,  to  complete  her  voyage. 

There  are  two  considerations  that  fully  illus- 
trate this  position.  It  is  not  in  the  power  of  any 
t>nebat  the  shipmaster,  not  the  owner  himself,  to 
give  these  implied  liens  on  the  vessel;  and,  in 
every  case,  the  last  lien  given  will  supersede  the 
preceding.  The  last  bottomry  bond  will  ride 
overall  that  precede  it;  and  an  abandonment  to  a 
salvor,  will  supersede  every  prior  claim. 

The  vessel  must  get  on;  this  is  the  considera- 
tion that  controls  every  other;  and  not  only  the 
vessel,  but  even  the  cargo,  is  ^  modo  subjected 
to  this  necessity. 

For  these  purposes,  the  law  maritime  attaches 
the  power  of  pledging  or  subjecting  the  vessel  to 
material  men,  to  the  office  of  shipmaster;  and 
considers  the  owner  as  vesting  him  with  those 
powers,  by  the  mere  act  of  constituting  him  ship- 
masfter.    The  necessities  of  commerce  require. 
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that  when  remote  from  hie  owner,  he  should  be  1894. 
able  to  sabjeot  hie  owner'e  property  to  that  liabili^  ^^g^j|!l^ 
tj,  without  which,  it  is  rpaeonable  to  eoppoie,  he  4t  Cdte. 
will  not  be  able  to  pursue  hie  owner's  interests. 
But  when  the  owner  is  present,  the  reason  ceases, 
and  the  contract  is  inferred  to  be  with  the  owner 
himlBclf,  on  his  ordinary  responsibility,  without  a 
view  to  the  y^mel  as  the  futod  from  which  com- 
pensation is  to  be  derived.  From  this  view,  of 
the  subject,  this  Court  will  be  best  understood, 
when  it  speaks  of  the  home^port  of  the  vessel, 
an  epithet  which,  it  is  very  easy  to  perceive,  hse 
no  necessary  reference  to  State  or  other  limits. 
And  from,  this  view  of  the  subject  it  results,  both 
that  the  forfeiture  does  not  ride  over  die  rights 
derived  under  maritime  contracts,  whether  they 
be  called  liens  or  privileges,  and  that  the  real 
owners  of  avessd,  who  have  themselves  con- 
tributed to  give  her  a  foreign  aqpect  or  character, 
hold  out  the  foreign  captain  to  material  men,  sa 
one  legally  authorized  to  exercise  the  rights  and 
powers  over  his  vessel  which  appertain  to  a  foreign 
vessel.  They  are  thus  precluded  by  their  own 
act  from  denying  her  foreign  character.  In  case 
of  wreck  and  salvage,  it  is  unquestionable  that 
forfeitures  would  be  superseded;  and  we  see  no 
ground  on  which  to  preclude  any  other  maritime 
claim,  fairly  and  honestly  acquired. 

We  concur,  then,  in  the  opinion  of  the  Court 
below,  that  the  fair  claims  of  seamen,  and  subse- 
quent material  men,  are  not  overreached  by  thd 
previous  forfeiture;  and  that,  even  in  the  home- 
port,  a  vessel  may  be  subjected  to  the  liabilities  of 

Vol-  IX.  53 
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1824.  a  vessel  in  a  strange  port,  by  being  falsely  held 
,^^^^^^  up  as  foreign  by  her  owners.  And  the  question 
de  Cubiu  will  now  be  considered,  whether  these  material 
men  have  sustained  their  claims  against  this  ves- 
sel upon  that  principle. 

With  this  view  the  claims  must  be  examined 
separately. 

The  large  claim  of  Maher  himself,  the  real 
owner,  but  affected  agent,  of  the  vessel,  has  been 
properly  rejected,  and  he  has  not  appealed. 

That  of  Despreux,  for  1856  dollars,  was  sus- 
tained, in  the  Court  below,  and  from  that  the 
United  States  appeal. 

This  item,  we  are  of  opinion,  is  affected  by 
express  notice.  Guion  swears,  that  upon  the 
arrival  of  the  vesisel  at  Baltimore,  he  gave  notice 
to  Despreux  of  her  American  chistracter,  warned 
him  against  repairing  her,  and  received  for  an- 
swer, that  he  was  secured  forthe  refpairs.  There 
is  nothing  in  the  transcript  to  repel  this  evidence, 
but  many  circumstances  to  corroborate  it.  He, 
therefore,  does  not  bring  himself  within  the  rule. 

There  is,  however,  one  item  in  this  account,  to 
the  amount  of  300  or  400  dollars,  which  was 
certainly  good  against  all  the  world.  This  was 
for  wharfage;  but  the  credits  in  the  account  will 
more  than  cover  it,  and  having  been  paid  by  Ma- 
her, or  Strike,  his  employer,  it  is  but  reasonable 
that  the  payments  should  be  applied  to  the  item 
entitled  to  precedence. 

The  three  claims  of  Hubbard  &  Co.  for  72 
dollars  and  4  cents,  James  Ramsay  for  645  dol- 
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lam  and  99  cents,  and  Richard  Coleman  for  256     1824. 
dollars  and  3  cents,  have  nothing  in  their  circum-  .^^jlfj^l^fj^i 
stances  to  distinguish   them   from  each  other.    deCubt. 
They  all  allege  the  vessel  to  be  foreign,  and  as 
she  was,  in  fact,   not  foreign,  the  question  is, 
whether  there  was  an  imposition  practised  upon 
them,  under  circumstances  calculated  to  deceive 
and  mislead  men  of  ordinary  vigilance. 

We  are  of  opinion  there  was  not.  It  appears, 
that  immediately  on  the  vessel's  arrival  she  was 
libelled  by  Gunn,  and  although  some  difficulty 
has  existed  in  the  cause,  in  consequonce  of  Gunn's 
libel  not  having  been  inscrtc<l  in  the  transcript, 
yet  there  are  documents  connected  with  it  insert- 
ed, which  sufficiently  explain  the  tenor  and  pur- 
port of  the  libel,  if  any  doubt  could  be  entertain- 
ed what  that  tenor  was.  These  are,  the  answer 
and  claim  to  it,-  and  a  retraction  of  that  claim, 
from  which  it  appears,  that  during  the  whole  time 
these  material  men  were  furnishing  this  vessel, 
she  was  under  arrest  by  the  Court  of  Admiralty, 
under  a  libel,  claiming  her  as  American  property, 
in  her  home-port,  which  claim,  the  retraction  of 
the  answer  filed  to  the  libel  fully  admits.  There 
was,  then,  to  say  the  leaiBt  of  the  facts,  enough  to 
put  reasonable  men  upon  inquiry.  Despreux,  it 
appears,  was  put  upon  inquiry,  and  obtained  se- 
curity, and  with  ordinary  prudence  or  vigilance 
these  material  men  may  have  done  the  same. 
Many  facts  in  the  case  concur  to  hSqcI  them  with 
suspicion  of  positive  knowledge  of  her  real  cha- 
racter. We  think  they  have  not  sustained  the  ex- 
ception made  in  the  Court  below  in  their  favour, 
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1824.     from  the  general  doctrine,  that  such  claims  can- 
^g^^^^Q  not  be  sustained  against  a  yessel  in  her  home- 
dtCabiL    port. 

The  decree  of  the  Court  below,  therefore,  so 
far  as  the  appeal  of  the  United  States  brings  it 
before  this-' Court,  will  be  reversed,  and  the  pro- 
ceeds of  the  vessel  and  cargo  adjudged  to  the 
United  StatAS. 

Decree  reversed. 

t)£CREE.  This  cause  came  on  to  be  heard,  &c. 
On  consideration  whereof,  it  is  adjud6£d,ord£red, 
and  DECREED,  that  so  much  of  the  decree  of  the 
Circuit  Court  as  affirms  the  decree  of  the  District 
Coui^,  dismissing  so  much  of  the  libel  as  relates 
to  the  lading  of  said  vessel,  and  also  so  much 
thereof  as  sustains  the  several  claims  of  Pietro 
Rosso,  Joseph  Despreux,  Hubbard  and  Carr, 
James  Ramsay,  and  Richard  Coleman,  be,  and  the 
same  hereby  is  annulled.  And  it  is  further  de- 
creed and  ordered,  that  the  proceeds  of  the 
cargo  or  lading  of  the  said  schooner  St.  Jago  de 
Cuba,  and  so  much  of  the  proceeds  of  the  sale 
of  the  said  schooner  as  is  embraced  in  the  appeal 
to  this  Court,  be,  and  the  same  are  hereby  con- 
demned as  forfeited  to  the  United  States,  and 
that  the  proceeds  of  the  said  schooner  St.  Jago 
de  Cuba,  and  her  cargo,  be  distributed  according 
to  law ;  for  which  purpose,  this  cause  is  remanded 
to  the  said  Circuit  Court,  with  instructions  to 
make  such  distribution.. 
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[IntTAVCB  COUET.     SSIF  RlMtTAT  ACT.] 

'The  Mabgaret,  dlia$  Caeloi  Fernando^ 
Halet,  Claimant. 

Atnuwferof  a  regUtered  resiel  of  the  United  Sutes,  to  aforeisii 
tahjtctf  in  a  foreign  port,  for  the  purpose  of  evading  the  rerenve 
laws  of  the  foreign  ooontry,  with  an  understanding  that  it  is  to  be 
afterwards  reconreyed  to  the  former  owner,  worin  a  forfeiture  of 
the  vessel,  under  the  16th  section  of  the  Ship  Registiy  Act  of  4m 
Slstof  December,  179£,  c  1^  unless  the  transfer  is  made  known 
in  the  manner  prescribed  hj  the  7th  section  of  the  act. 

The  statute  does  not  require  a  beneficial  or  ftona  jlifssale;  but  a 
transmutation  of  ownership,  ^  by  way  of  trust,  confidence,  or 
otherwise,"  Is  sufficient. 

{fjumre^  T¥hether,  in  such  a  case,  a  reconveyance  would  be  decreed 
by  a  Court  of  justice  in  this  country  ? 

The  pnmA>  in  the  16th  section  of  the  Ship  Registry  Act,  being  by 
way  of  exception  from  the  enacting  clause,  need  not  be  taken 
notice  of  in  a  libel  brought  to  enforce  the  forfeiture.  It  is  matter 
of  defence  to  be  set  up  by  the  party  in  his  claim. 

The  proviso  applies  only  to  the  case  of  a  part  oumcr,  and  not  to  a 
«o2s  owner  of  the  ship. 

The  trial,  in  such  a  case,  is  to  be  by  the  Court,  and  not  by  a  jury,  in 
seiEures  on  waters  navigable  from  the  sea  by  vessels  of  ten  tons 
burthen  and  upwards. 

A  registered  vessel,  which  continues  to  use  its  register,  after  a  transfer 
under  the  above  circumstances,  is  liable  lo  forfeiture  under  the  27th 
section  of  the  act,  as  using  a  register  without  bein^  actually  entitled 
to  the  benefit  thereof. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  cause  was  argued  by  the  Attorney-Gene"  Fth.  luh, 
raif  for  the  appellants,  and  by  Mr.  D^  B.  Ogden, 
for  the  respondent  and  claimant. 
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1824.        Mr.  Justice  Stort  delivered  the  opinion  of  tiie 

^-5^^  Court. 

Margaret  This  is  a  case  of  seizure,  for  an  asserted  forfei- 
ture under  the  ship  registry  act  of  the  Slst  of  De- 
cember, 1792,  c.  1.  The  libel  contains  five  counts, 
the  four  first  of  which  are  founded  on  the  16tli 
section,  and  the  last  on  the  27th  section  of  the  act. 
The  former  declares,  ^^  that  if  any  ship  or  vessel 
heretofore  registered,  or  which  shall  be  hereafter 
registered,  as  a  ship  or  vessel  of  the  United  States', 
shall  be  sold  or  transferred,  in  whole  or  iA  part, 
by  way  of  trust,  confidence,  or  otherwise,  to  a  sub- 
ject or  citizen  of  any  foreign  prince  or  state,  and 
Bjuch  transfer  0hall.not  he  made  known,  in  manner 
hereinbefore  directed,  uch  ship  or  vessel,  together 
with  her  tackle,  appurej,  and  furniture,  shall  be 
forfeited*''  The  manner  of  making  known  the 
transfer  here  referred  to,  is  found  prescribed  in 
the  7th  section  of  the  act;  and,  so  far  as  res{)eGts 
the  present  case,  would  have  been  a  delivery  of  the 
certificate  of  registry  by  the  master  of  the  vessel 
to  the  collector  of  the  district,  within  eight  days 
after  his  arrival  in  the  district,  from  the  foreign 
port  where  the  transfer  was  made. 

It  appears,  from  the  evidence,  that  the  claimant 
was  the  sole  owner  jind  master  of  the  schooner 
under  seizure.  .  She  was  duly  registered  at  the 
port  of  Baltimore  ;  and  on  the  4th  day  of  May, 
she  was  duly  transferred  at  Havana,  by  procura- 
tion, to  a:  Spanish  subject  domiciled  in  Cuba,  and 
received  the  proper  documents  evidencing  her 
Spanish  character.  The  schooner  was,  at  this 
time,  lying  at  Matanzas.  and  soon  afterwards  sail- 
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ed  on  the  homeward  voyage,  under  her  American  1824. 
papers,  still  having  the  Spanish  documents  on 
board,  in  the  custody  of  a  person  who  assumed 
the  character  of  a  passenger,  but  who  was,  in  fact, 
the  Spanish  master,  and  kept  them  concealed. 
The  name  of  the  vessel  had  been  blacked  out  of 
the  stern,  which  was  the^  first  circumstance  that 
excited  suspicion  of  her  character.  On  further  in- 
spection, it  was  found,. that  her  name,  ''Margaret, 
of  Baltimore,"  was  inserted  on  a  moveable  sheet 
of  copper ;  and  upon  |i  close  search,  directed  by 
the  captain  of  the  revenue  cutter,  the  Spanish  do- 
cuments were  discovered,  and  delivered  up  to  the 
collector  of  Baltimore. 

The  fact  of  the  transfer  of  the  schooner  to  a 
Spanish  subject,  and  the  assumption  of  the  Spa- 
nish character,  are  not  denied ;  and  the  defence 
is  put  upon  this  point,  that  it  v^as  a  mere  colour- 
able transfer,. for  the  purpose  of  evading  the  Spa- 
nish revenue  laws,  the  real  American  ownership 
not  having  been  bona  fide  changed.  There  is  cer- 
tainly nothing  in  this  record,  that  shows  that  the 
intention  might  not  also  have  been  to  evade  the 
American  revenue  laws ;  for  the  obvious  purpose 
of  keeping  the  Spanish  master  and  papers  on  board, 
was  to  assume  the  American  character  in  our  ports, 
and  to  re-iassume  the  Spanish  character  on  the 
next  voyage,  so  that  the  parties  might  obtain  the 
fullest  benefit  of  the  double  papers.  But,  assu- 
ming that  the  sole  object  of  the  transfer  was  a  fraud 
upon  the  laws  of  Spain,  it  was,  nevertheless,  a 
transfer  binding  between  the  parties,  and  chang- 
ing the  legal  ownership.   It  was  completely,  with- 
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1824.    in  the  words  of  the  law,  a  traoafer,  ''by  way  of 
^"^J^^^^  trust  and  confidence,''  to  a  foreign  subject;  the 
Margwet  trust  and  confidence  being,  that  the  vessel  should 
be  reconveyed  to  the  American  owner  when  the 
special  purposes  of  the  transfer  were  entirely 
consummated.     That  a  reconveyance  would  be 
decreed  in  an  American  Court  of  justice,  upon 
such  a  transaction  with  a  foreign  subject,  in  a  fo- 
reign port,  in.  violation  of  the  municipal  laws  of 
his  country,  is  a  point  which  we  are  by  no  means  . 
disposed  to  admit.    It  is  sufficient  for  us,  however, 
that  the  case  is  brought  within  the  very  terms  of 
the  act  of  Congress,  which  does  not  require  a  be- 
neficial or  &ona./Eiie  sale,  but  a  transmutation  of 
ownership, ''  byway  of  trust,  confidence,  or  other- 
wise.''   But  it  is  said,  that  the  case  is,  not  within 
the  policy  of  the  act.    What  the  policy  of  the  act 
is,  can  be  known  only  by  its  provisions ;  and  every 
section  of  it  betrajrs  a  strong  solicitude  on  the  part 
of  the  Legislature  to  trace  and  inspect  every  change 
of  ownership ;  and,  for  this  purpose,  to  require  a 
public  avowal  of  it,  and  an  alteration  of  the  ship's 
documents,  so  as  to  exhibit,  at  all  times,  the  names 
of  all  persons  who  are  the  legal  owners.    The 
policy  evinced  by  this  course  of  legislation,  is  the 
encouragement  of  American  navigation  and  Ame- 
rican shipbuilding,  to  the  exclusion  of  foreign  na- 
vigation and  foreign  ownership,  and  securing  to 
American  registered  ships  a  preference,  in  all  our 
revenue  transactions,  over  all  vessels  which  were 
not  strictly  entitled  to  the  character.    The  Legis- 
lature foresaw  that  it  would  be  impossible  for  the 
officers  of  government  to  ascertain  the  secret  in- 
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toittioD0  of  parties,  or  the  object  of  oitemible     1824* 
tntnsfera  of  ownership.    Whether  such  traosfers 
were  bona  JU£e,  or  colourable,  for  meritorious  or 
illegal  purposes,  were  matters  of  private  confi- 
dence, and  could  rarely  be  ascertained  by  compe- 
tent and  disinterested  proof.    To  admit  secret 
transfers  of  ownership  to  any  persons,  and  eipe- 
ctally  to  foreigners,  and  allow,  at  the  same  time, 
to  the  ships  the  full  benefit  of  the  American  cha- 
racter, would  be  hazarding  the  main  objects  of 
the  act;  it  would  invite  all  sorts  of  contrivances 
to  evade  the  laws,  and  disable  the  government 
from  possessing  means  to  detect  frauds.   The  cor-r 
rect  course  of  legislation  was, .  therefore,  obvious. 
It  was  to  lay  down  a  strict  and  plain  rule,  re- 
quiring all  transfers  to  be  made  known,  from  time 
to  time,  as  they  occurred ;  and  a  surrender  of  the 
American  documents,  when  the  legal  ownendiip 
passed  to  a  foreigner,  whatever  might  be  the  se- 
cret trusts  with  which  it  was  accompanied.    The 
words  of  the  section  now  under  consideration, 
are  direct  to  this  purpose ;  and  so  far  from  con- 
travening, they  support,  in  the  fullest  manner, 
the  general  policy  of  the  act.    They  are  not,  then, 
to  be  construed  in  a  more  limited  sense  than  their 
obvious  purport  indicates. 

But  it  is  agreed  that  the  proviso  of  this  section 
shows,  that  the  forfeiture  inflicted  by  the  enacting 
clause  is  not  absolute,  and  that  the  trial  ougLt  not 
to  have  been  by  the  Court,  as  a  cause  of^dmi- 
ralty  and  maritime  jurisdiction,  but  by  a  jury,  as 
upon  an  exchequer  information,  since  a  verdict 
alone  can  fix  the  forfeiture.  The  words  of  the 
Vol.  IX.  M 
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18S4*  proviso  are,  **  Providedi  that  if  Buch  ahip  or  ves* 
^^^^^  8el  shall  be  owned  in  part  only,  and  it  shall  ap- 
BCirguat.  pear  to  the  jury,  before  whom  the  trial  for  such 
forfeiture  shall  be  had,  that  any  other  owner  of 
such  ship  or  vessel,  being  a  citizen  of  the  United 
States,  was  wholly  ignorant  of  the  sale  or  trans- 
fer to,  or  ownership  of,  such  foreign  subject  or 
citizen,  the  share  or  intere^  of  such  citizen  of 
the  United  States  shall  not  be  subject  to  forfeiture; 
and  the  residue  only  shall  be  forfeited."  Now,  in 
the  first  place,  this  being  a  mere  proviso,  by  way  of 
exception  from  the  enacting  claute,  it  constitutes 
properly  matter  of  defence,  and  need  not  be  taken 
notice  of  in  a  libel,  brought  to  enforce  the  forfei- 
ture. The  party  who  seeks  the  benefit  of  it,  must, 
in  his  claim,  insist  upon  it,  so  as  to  bring  it  as 
matter  cognizable  in  the  issue  to  the  jury.  In  the 
next  place,  the  very  terms  of  the  proviso  apply 
only  to  the  case  of  a,part  owner,  and  not  to  a  $ole 
owner,  of  the  ship.  The  case  put  is,  whera  the 
ship  ''shall  be  owned,  in  part  only,"  by  a  person 
Ignorant  of  the  transfer,  such  part  shall  not  be 
subject  to  forfeiture.  In  the  case  before  the  Court, 
the  claim  is  by  Haley,  aa:sole  owner  of  the  schoo- 
ner, and  all  her  American  documents  establish  him 
as  sole  owner.  He  does  not  assert  an  ignorance 
of  the  transfer,  nor  claim  in  any  way  the  benefit  of 
the  proviso.  So  that,  whatever  may  be  the  true 
construction  of  the  proviso,  in  other  respects,  it  is 
plain,  that  it  is  inapplicable  to  his  predicament, 
and  might,  on  this  account,  be  dismissed  from  the 
consideration  of  the  Court. 
But  the  other  suggestion,  in  req>ect  to  jurisdic- 
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lion,  is  entided  to  scrupulous  attention.  The  29th  ^5^' 
section  of  this  act  declares,  that  all  penalties  and 
forfeiture  incurred  for  offences . against  it^  ''shall 
and  may  be  sued  for,  prosecuted,  and  recorered^ 
in  such  CourtSf  and  be  disposed  of  in  such  man- 
ner, as  any  penalties  and  forfeitures,  which  maybe 
incurred  for  offences  against  an  act  entitled,  'an 
act  to  provide  more  effectually  for  the  collection  of 
the  duties  imposed  by  law  on  goods,  wares  and 
merchandise  imported  into  the  United  States,  and 
on  the  tonnage  of  vessels,*  may  be  legally  sued 
for,  prosecuted,  recovered  and  disposed  of/'  The 
act  here  referred  to,  is  th^  revenue  act  of  the  4th 
of  August,  1790,  ch.  35.  which,  in  the  67th  section, 
provides  for  the  prosecution  for  penalties,  and  li- 
belling for  forfeitures,  in  the  same  general  terms, 
which  are  employed  in  the  revenue  act  of  the  2d 
of  March,  1799,  ch.  128;  oii  the  same  subject. 
Now,  the  judiciary  act  of  1789,  ch.  20.  in  express 
terms,  and  sis  has  been  repeatedly  adjudged,  upon 
the  most  solemn  consideration,  by  this  Court, 
rightfully  includes  all  seizuresfor forfeitures  made 
under  laws  of  impost,  navigation,  and  trade,  on 
waters  navigable  from  the  sea,  by  vessels  often 
tons  burthen  and  upwards,  as  causes  of  admiralty 
and  maritime  jurisdiction,  which  are  to  be  tried  by 
the  Court,  and  not  by  a  jury.  And  seizures  made 
under  the  revenue  act  of  the  4th  of  August,  1790^ 
ch.  35.  as  well  as  under  that  of  1799,  ch.  128. 
have  been  uniformly  tried  in  this  manner.  Where 
the  seizures  have  been  made  on  land,  or  on  waters  - 
not  so  navigable,  the  trial  has  been  by  jury.  It  is 
true,  that  the  first  case  in  which  the  question  as  to 
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18M.  the  admiralty  jurisdiction  under  the  judiciary  act 
"^"^1^^  of  1789  came  under  consideration,  did  not  arise 
Mtfgant  until:after  the  enactment  of  the  ship  registry  act,* 
and,  therefore,  it  may  have  escaped  the  attention 
of  Congress,  that  such  was  the  legal  construction. 
But  such  a  supposition  is  not  lightly  to  be  indul- 
ged, not  only  from  the  direct  and  unequivocal 
language  of  the  judiciary  act  of  1 789,  but  also  from 
the  reference  in  the  registry  act  to  the  revenue  act 
of  1790,  for  the  mode  of  suing  for  penalties  and 
forfeitures.  The  latter  act  (s.  67.)  takes  an  ex- 
press distinction  between  penalties  and  forfeitures, 
confining  the  trial,  of  any  fact  put  in  issue  in  suits 
for  penalties,  to  the  judicial  district  in  which  such 
penalties  shall  accrue,  and  then  providing,  in  ge- 
neral terms,  for  libels,  to  enforce  forfeitures,  to  be 
brought  ^4n  the  proper  Court  having  cognizance 
thereof;'^  thus  pointing  to  the  judiciary  act,  for  the 
tribunal  which  is  to  exercise  jurisdiction,  and  for 
the  mode  in  which  it  is  to  be  exercised.  It  cer- 
tainly cannot  be  admitted,  that  the  obscurity  of  a 
proviso  like  the  present  ought  to  repeal,  by  impli- 
cation, the  deliberate  act  of  the  Legislature,  in 
settling  the  general  jurisdiction  of  its  Courts,  and 
placing,  with  so  much  solicitude,  causes  of  this 
•nature  on  the  admiralty  side  of  the  Courts.  The 
proviso  is  still  applicable,  in  its  terms,  to  all  cases 
of  seizures,  on  land  and  on  waters,  where  the  trial 
is  to  be>)r  a  jury ;  and,  perhaps,  taking  the  whole 
language,  it  ought  to  be  construed  to  include  with- 
in its  equity,  cases,  where  the  trial  is  by  the  Court, 
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and  the  forfeiture  is  not  intended  to  be  inflicted  by  1824. 
the  act.  The  probability  \a,  that  the  words  ''court 
or/'  were  omitted  before  the  word  "jury,"  by  mis- 
take, in  the  draft  of  the  act*  But  this  oiHiBsion,  if 
it  is  to  have  any  effect,  is  not  to  oust  the  jurisdic- 
tion of  the  Court,  but  to  take  from  the  party  a  be- 
nefit, which  is  not  within  the  words  of  the  proviso. 
It  is  the  opinion  of  the  Court,  that  the  present  sei- 
zure, which  is  averred  in  the  libel  to  have  been 
made  upon  waters  navigable  from  the  seaby^  ves- 
sels often  tons  burthen  and  upwards,  is  a  cause  of 
admiralty  and  maritime  jurisdiction,  and  was 
rightfully  tried  by  the  District  Court,  without  the 
intervention  of  a  jury.*  This  objection  cannot, 
therefore,  avail  the  claimant. 

The  view  that  has  already  been  taken  of  the 
cause  upon  the  merits,  as  applicable  to  the  four 
first  counts  in  the  libel,  render  it  unnecessary  to  go 
into  a  particular  examination  of  the  fifth  count. 
That  count  is  founded,  as  has  been  already  stated, 
upon  the  27th  section  of  the  act,  which  declares, 
"  that  if  any  certificate  of  registry,  or  record,  shall 
be  fraudulently  or  knowingly  used  for  any  ship  or 
vessel,  not  then  actually  entitled  to  the  benefit 
thereof,  according  to  the  true  intent  of  this  act, 
such  ship  or  vessel  shall  be  forfeited  to  the  United 
States,  with  her  tackle,  apparel  and  furniture.'' 
We  think,  that  there  are  facts  enough  in  the  proofs 
before  us,  to  establish  the  forfeiture  also,  under 
this  clause.  By  the  transfer  at  Havana,  the  schoo- 
ner lost  her  American  character,  and  the  title  to 

a  Vide  ante,  toI.  8.  p.  391.    The  Sarah,  and  Note  a.  p.  896. 
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1824.    use  her  certificate  of  registry  for  the  return  voy- 

^^jj^^^^^age.     She,  however,  did  use  it,  and  sailed  under 

.  Tmu      its  avowed  protection,  '^  not  being  entitled  to  the 

benefit  ther  of,  according  to  the  intent  of  the  act.'* 

The  judgment  of  the  District  Court  is  reversed, 
and  a  decree  of  condemnation  awarded  against 
the  schooner  and  her  appurtenances. 


[Instarce  CouaT.] 

Two  Hundred  Chests  of  Tea,  Smith,  Claimant. 

In  a  libel  of  informatioD,  under  the  67th  section  of  the  collection  act 
of  1796,  c  1X8.  against  goods,  on  account  of  their  differing  in  de- 
scription from  the  contents  of  the  entry,  it  is  not  necessary  that  it 
should  allege  an  intention  to  defraud  the  revenue. 

A  question  of  fact,  as  to  the  rate  of  duties  payable  upon  certain  teas^ 
imported  -  as  hohea.  That  term  is  used  in  the  duty  act  in  Us 
known  commercial  sense ;  and  the  bohea  tea  of  commerce  is  doc 
usually  a  distinct  and  simple  substance,  but  is  a  compound,  made 
up  in  China,  of  various  lands  of  the  lowest  priced  hUtek  teas. 

But,  by  the  duty  acts,  it  is  liable  to  the  same  specific  duty^  without 
regard  to  the  difference  of  quality  and  price. 

APPEAL  from  the  Circuit  Court  of  Massachu- 
setts. 

This  was  a  libel  of  information,  filed  in  the  Dis- 
trict Court  of  Massachusetts,  against  two  hundred 
chests  of  tea,  alleging  that,  on  the  8th  of  Septem- 
ber, 1819,  the  collector  of  the  customsfor  the  port 
of  Bostt>n  sdzed  at  that  port  the  said  chests  of 


OF  THE  UNITED  STATES.  431 

lea,  as  forfeited,  for  having  been  unlawfully  im-     1824. 
ported  at  the  port  of  New- York,  in  the  ship  Onta-  ^^^Jchertlof 
no,  on  the  29th  of  June,  1819,  from  Canton,  in      Te«. 
China,  as  being  that  kind  and  denomination  of 
teas  commonly  called  bohea  teas,  and  afterwards 
transported  coastwise  to  Boston,  in  the  original 
chests  and  packages,  and  there  entered  as  bohea; 
and  that,  on  such  seizure  and  examination,  accor- 
ding to  law,  the  chests  and  packages  were  found 
to  differ  in  their  contents  from  the  entries,  and  the 
teas  contained  in  them  to  be  of  a  different  kind  and 
quality  of  black  teas,  and  not  bohea  teas,  as  re- 
presented in  the  entriep.*    The  claim  interposed 
by  T.  H.  Smith,  stated,  that  the  teas  in  question 

a  The  67th  section  of-the  collection  act  of  1799,  ch.  128.  upon 
trhich  this  information  was  foundt*d,  provides,  ^  that  it  shall  be 
lawfol  for  the  collector,  naval  officer,  or  other  officer  of  the  cus- 
toms, after  entry  made  of  any  goods,  wares  or  merchandise,  on 
suspicion  of  fraud,  to  open  and  examine,  in  the  presence  of  two  or 
more  reputable  merchants,  any  package  or  packages  thereof;  and 
if,  upon  examination,  they  shall  be  found  to  agree  with  the  ent'ji^  *, 
the  officer  making  such  seizure  and  examination,  shall  cause  tno 
same  to  be  repacked,  and  delivered  to  the  owner  or  claimant  forth- 
with ;  and  the  expense  of  such  examination  shall  be  paid  by  the 
said  collector  or  other  officer,  and  allowed  in  the  settlement  of  his 
accounts  $  but  if  any  packages  so  examined,  shall  be  foipd  to  differ 
in  their  contents  from  the  entry,  the  goods,  wares,  or  merchandise, 
contained  in  such  package,  or  packages,  shall  be  forfeited  :  Prom- 
died^  that  the  said  forfeiture  shall  not  be  incurred,  if  it  shall  be 
made  appear,  to  the  satisfitction  of  the  collector  and  naval  officer 
of  the  district  where  the  same  shall  happen,  if  there  be  a  naval  oA 
ficer  $  and  if  there  be  no  naval  officer,  to  the  satisfaction  of  the 
sud  collector,  or  of  the  Court  in  which  a  prosecution  for  the  for- 
feiture shall  be  had,  that  such  difference  proceeded  from  accident 
or  mistake,  and  not  from  an  intention  to  defraud  the  revenue.'' 
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1824.  were  imported  and  entered  by  him,  at  the  port  of 
^^J^Jl^^^  New- York,  asbohea  teas,  and  that  they  are  of  the 
Tat.  kind  and  denomination  called  boheia  teas,  and  not 
of  a  different  kind  or  quality  of  teas.  The  Dis- 
trict Court  pronounced  a  decree  of  condemna- 
tion, upon  the  testimony  taken  in  the  cause,  which 
was  affirmed,  yroformaj  in  the  Circuit  Court,  upon 
appeal ;  and  the  cause  was,  thereupon,  brought 
to  this  Court. 

Marek^ik.  The  cause  was  argued  by  Mr.  WAster  and 
Mr.  D.  B.  OgdeUj  for  the  appellant,  and  by  Mr. 
Blake,  for  the  respondents. 

On  the  part  of  the  appellant,  it  was  contended, 
that  the  examination  and  seizure  authorized  by  the 
67th  section  of  the  duty  act  of  1799,  C..128. 
are,  limited  to  the  collector  of  the  district,  where 
the  goods  were  originally  entered,  and  the  duties 
seciured  upon  importation ;  and  that,  consequently, 
the  case  made  out  by  the  libel  was  not  within  the 
purview  of  the  act,  even  supposing  the  collector 
might,  by  his  general  authority,  make  a  seizure, 
and  assert  the  forfeiture  in  a  libel  properly  framed 
fw  that  purpose.  The  United  States  were  con- 
cluded, by  the  entry  and  inspection  of  the  teas,  at 
the  port  of  New- York,  where  the  importation  from 
li^foreign  port  was  made,  and  the  duties  paid  and 
secuiQid*  Besides,  the  libel  contains  no  allega- 
tion of  an  intention  to  defraud  the  revenue.  By 
the  terms  of  the  statute,  no  forfeiture  is  incurred  if 
the  difference  between  the  entry  and  the  packa- 
ges proceeded  from  accidejat  and  mistake,  and  not 
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from  an  intention  to  defraud  the  revenue.    The     1834. 
want  of  such  an  allegation  must,  therefore,  be  con-  ^^I^qJ^^ 
sidered  as  a  substantial  defect  in  the  libel.    The      Tet. 
counsel  also  minutely  examined  the  evidence, 
and  insisted  that  the  statute  meant  to  describe  the 
different  kinds  of  teas  in  ordinary  commercial 
language,  and  not  with  scientific  precision.    The 
tea  now  in  question,  is  the  bohea  of  commerce^ 
whatever  might  be  its  botanical  designation,  or  its 
Chinese  name. 

For  the  respondents  it  was  argued,  that  the  con- 
struction of  the  67th  section  of  the  act,,  which  had 
been  contended  for  by  the  claimant,  would,  if 
adopted  by  the  Court,  be  fatal  to  the  whole  fifyis- 
tem  of  revenue  laws.  There  was  nothing  in  the 
terms  of  the  section,  or  in  other  parts  of  the  sta- 
tute, which  Restricted  it  to  the  collector  of  the  port 
and  district  where  the  original  importation  from 
abroad  was  made.  On  the  contrary,  the  terms, 
^' a  collector,''  and  "the  collector,**  are  used  pro- 
miscuously throughout  the  act,  where  an  authority 
is  intended  to  be  given  to,  or  a  duty  imposed  on, 
the  collectors  of  the  customs  generally;  and 
wherever  it  is  intended  to  confine  the  authority  or 
duty  to  the  collector  of  any  particular  port,  ap- 
propriate words  are  used  for  that  purpose.  It  was 
altogether  an  erroneous  supposition,  that  an  entry 
of  goods,  brought  coastwise  from  the  collection 
district  where  they  were  ori^nally  imported  to 
another,  was  not  required  by  the  revenue  laws. 
On  the  contrary,  whenever  the  value  of  such 
goods  exceeds  400  dollars,  and  they  are  contained 
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1824.  in  the  original  packaged  as  imported,  an  entry  is 
jjJJJ^Jj^J^^  required,  upon  their  being  transported  from  one 
Tea.  port  to  another,  although  that  precise  term  may 
not  be  used  in  the  various  revenue  and  navigation 
laws.'  All  the  formalities  required  by  t^iese  acts 
were  complied  with  on  bringing  these  teas  from 
the  port  of  New- York  to  the  port  of  Boston,  and 
consequently  an  entry  was  made  with  the  collec- 
tor of  the  latter  port,  so  as  to  authorize  him  to 
make  the  examination  and  seizure  under  the  67th 
section  of  the  collection  act/  Nor  was  any  alle- 
gation of  an  intention  to  defraud  the  revenue  ne- 
cessary, since  the  libel  pursues  the  language  of 
the  enacting  clause  of  the  act,  by  which  the  for- 
feiture is  inflicted  whenever  the  packages  arc 
found  to  differ  in  their  contents  from  the  entry ; 
and  the  exemption  from  forfeiture,  where  the  dif- 
ference proceeds  from  accident  or  mistake,  is  con- 
tained in  a  separate  proviso  to  the  section,  ^hich 
is  matter  of  defence  for  the  claimant.  By  the 
act  of  April  16,  1816,  c.  107.  and  by  several  pre- 
ceding statutes,  the  first  of  which  was  enacted  in 
1789,  a  specific  duty  was  imposed  on  ^^boheatea.^' 
All  these  acts  make  a  discrimination  in  terms, 
between  ^^bohea^^  and  **  souchong  and  all  other 
Mack  teas."  The  Legislature  must  necessarily 
have  had  in  view,  in  both  cases,  a  certain  com- 
modity, known  by  those  names  respectively.  Had 
this  not  been  the  fact,  an  ad  valorem  duty  would 
long  since  have  been  imposed,  in  order  to  prevent 
the  gross  frauds  upon  the  revenue,  which  must 

a  Act  of  Feb.  18,  1793,  for  enrolling  and  licensing  ships  and 
vessels  to  be  employed  in  the  coasting  trade,  is6.  c.  153.  [viii*] 
s.  16, 17. 19. 
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be  the  inevitable  consequence  of  permitting  sucti  1824. 
tea«  as  those  now  in  question  to  be  imported  as  ^!f^C^^ 
bokea.  The  same  distinctive  term  is  used* in  the  T«u 
British  revenue  laws,  and  is  supported  by  the  au- 
thority of  various  writers  on  commerce/  It  is 
exclusively  applied  to  the  common  bohea  tea, 
sometimes  called  mcji  or  mote  by  the  Chinese; 
and,  consequently,  the  various  instances  of  the 
mixtures  of  teas  in  China,  which  are  spoken  of 
by  the  witnesses,  as  being  composed  ordinarily  of 
not  more  than  one  third  part  of  that  species,  and 
the  residue  of  old  souchong,  congo,  and  others 
of  the  higher  order  of  teas,  and  thus  imported 
into  this  country  under  the  name  of  bohea,  must 
be  regarded,  in  a  legal  point  of  view,  as  being  an 
evasion  of  the  several  statutes  on  that  subject. 

Mr.  Justice  STdRT  delivered  the  opinion  of  the  JUonAistt 
Court. 

The  twa  hundred  chests  of  tea  in  controversy 
in  this  suit,  were  imported  into  the  city  of  New- 
York,  in  the  ship  Ontario,  from  China,  and  enter- 
ed there  at  the  custom  house,  and  the  duties  re- 
gularly secured  as  bohea  teas.  They  were  after- 
wards transported  coastwise  to  Boston  ;  and  upon 
examination  there,  under  the  direction  of  the  col- 
lector of  the  district,  they  were  seized  as  forfeited, 
under  the  collection  act  of  the  2d  of  March,  1799, 
ch.  128.  s.  67.  on  account  of  their  differing  in  de- 

a  Siai.  43  Om.IL  c.  12.  24  Oeo.  III.  c.28.  Mitborne^g 
OrimUal  Commerce^  vol.  ii.  p.  521.  Aee't  Cpchpedia,  art  IVo. 
nea.    Marritam^t  CkiMMe  Diet.  art.  Tea. 
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1824.  Mription  from  the  conMnts  of  tbe  entry.  The  !i- 
j^Jj^'^^l^^^bel  states  the  facts  specially,  but  contains  no  alle- 
Tml  gation  of  an  intention  to  defraud  the  revenue. 
Upon  this  state  of  the  case,  the  libel  is  assailed 
for  a  supposed  defect,  arising  from  the  absence  of 
such  an  allegation.  But  we  think  this  objection 
cannot  be  sustained.  The  libel  follows  the  lan- 
guage of  the  enacting  clause  of  the  act,  which  in- 
flicts the  forfeiture  ;  and  the.  exemption  from  for- 
feiture, when  the  collector  or  the  Court  shall  be 
satisfied  that  the  difference  between  the  entry  and 
the  packages  '^  proceeded  from  accident  or  mis- 
take, and  not  from  an  intention  to  defraud  the  re- 
venue," being  found  in  a  separate  proviso,  is  pro- 
perly matter  of  defence,  to  be  asserted  and  pro- 
ved by  the  claimant,  and  is  not,  according  to  the 
course  of  adjudications  in  this  Court,  essential  to 
the  structure  of  the  libel  itself.  This  objection, 
then,  may  be  dismissed  without  further  observa- 
tion. 

Another  question,  of  more  serious  importance, 
is,  whether  the  examination  and  seizure  authori- 
zed by  the  67th  section  of  the  act,  are  not  limited 
to  the  collector  of  the  district  where  the  goods 
were  originally  entered  and  the  duties  secured, 
upon  importation ;  and  so  the  case  made  by  the 
libel  is  not  within  the  purview  of  the  act,  whatever 
might  be  the  authority  of  tbe  collector  to  seize  for 
forfeitures  generally,  and  to  assert  the  claim  in  a 
libel,  properly  framed  for  such  a  purpose.  The 
decision  of  this  question  would  require  a  very  mi- 
nute and  critical  examination  of  the  whole  revenue 
and  coasting  acts ;  and  as  the  Court  can  satisfac- 
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lorily  dispose  of  the  cause  upon  the  merits,  in  point     18^. 
of  fact,  it  is  deemed  unnecessary  to  institute  so  la*-  ^^j^^^j^^^ 
borious  an  inquiry.  Teiu 

The  claim  admits,  that  the  teas  were  imported 
and  entered  as  bohea  teas ;  and  asserts,  that  they 
are  of  the  kind  and  denomination  called  bohea 
teas,  and  not  of  a  different  kind  or  quality  of  teas; 
and  this  forms  the  main  point  in  controversy  be* 
tween  the  parties.  One  of  the  earliest  acts  of 
Congress,  (the  act  of  the  20th  of  July,  1789,  ch.2.) 
imposes  duties  on  teas  in  the  following  words : 
*^On  bohea  tea,  per  pound,  six  cents;  on  all  sou- 
chong or  other  black  teas,  per  pound,  ten  cents  ; 
on  all  hyson  teas,  per  pound,  twenty  cents;  on  all 
other  green  teas>  per  pound,  twelve  cents/'  The 
act  of  the  10th  of  August,  1790,  ch.  39.  varied  the 
duties,  but  retained  the  same  descriptions.  The 
act  of  the  29th  of  January,  1795,  ch.  82.  declared 
that ''  teas  commonly  called  imperial,  gunpowder, 
or  gomee/'  should  ^^  pay  the  same  duties  aa  hyson 
teas."  The  act  of  the  3d  of  March,  1797,  ch.  64. 
laid  an  additional  duty  of  two  cents  ^'upon  all  bo- 
hea tea.''  And  the  act  of  the  27th  of  April,  1816, 
ch.  107.  under  which  this  cargo  was  imported,  le-^ 
vies  duties  on  ^^  bohea,  twelve  cents  per  pound  ; 
souchong  and  other  black,  twenty-five  cents  pei 
pound;  imperial,  gunpowder,  and  gomee,  fifty 
cents  per  pound  ;  hyson,  and  young  hyson,  forty 
cents  per  pound ;  hyson  skin,  and  other  green, 
twenty-eight  cents  per  pound."  The  legislation 
of  Congress  here  detailed,  exhibits  a  progressive 
discrimination  in  the  kinds  of  green  teas,  but  leaves 
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1924.     the  black  teas  with  no  other  ipectfib  discrimiDation 
^^J^^^^I^^^than  that  of  bohea  and  souchong. 

Tea.  The  argument  on  behalf  of  the  United  States, 

is,  that  the  two  hundred  chests  of  tea^  now  in  con- 
troversy, are  in  realitj  simple  congo  tea,  and  not 
bohea ;  that  the  latter  is  a  pure  unmixed  tea,  en- 
tirely distinct  from  congo,  and  known  in  China  by 
an  appropriate  name ;  that  it  is  to  this  pure  and 
unmixed  bohea  tea,  that  the  successive  acts  of 
Congress  refer,  and  not  to  any  other  mixed  tea, 
though  known  by  the  common  denomination  of 
bohea.    If  we  were  to  advert  to  scientific  classifi- 
cations, for  our  guide  on  the  present  occasion,  it  is 
most  manifest,  from  the  works  cited  at  the  bar, 
that  bohea  is  a  generic  term,  including  under  it 
all  the  black  teas,  and  not  merely  a  term  indicating 
a  specific  kind.     But  it  ippears  to  us  unneceasary 
to  enter  upon  this  ioqur  y,  because,  in  our  opinion. 
Congress  must  be  understood  to  use  the  word  in 
its  known  commercial  sense.     The  object  of  the 
duty  laws  is  to  raise  revenue,  and  for  this  purpose 
to  class  substances  according  to  the  general  usage 
and  known  denominations  of  trade.     Whether  a 
particular  article  were  designated  by  one  name  or 
another,  in  the  country  of  its  origin,  or  whether  it 
were  a  simple  or  mixed  substance,  was  of  no  im- 
portance in  the  view  of  the  Legislature.    It  did  not 
suppose  our  merchants  to  be  naturalists,  or  geolo- 
gists, or  botanists.    It  applied  its  attention  to  the 
description  of  articles  as  they  derived  their  appel- 
lations in  our  own  markets,  in  our  domestic  as 
v;ell  as  our  foreign  traffic.    And  it  would  have 
been  as  dangerous  ia  useless,  to  attempt 'any  other 
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classification,  than  that  derived  from  the  actual     1834. 
business  of  human  life.    Bohea  tea,  then,  in  the  ^^^^^o^ 
sense  of  all  our  revenue  laws,  means  that  article      Teiu 
which,  in  the  known  usage  of  trade,  has  acquired 
that  distinctive  appellation.     And  even  if  the  arti- 
cle has  undergone  some  variations  in  quality  or 
mixture,  during  the  intermediate  period  from  1789 
to  1816,  when  the  last  act  passed,  but  still  retains 
its  old  name,  it  must  be  presumed  that  Congress, 
in  this  last  act,  referred  itself  to  the  existing 
standard,  and  not  to  any  scientific  or  antiquated 
standard. 

The  true  inquiry,  therefore,  is,  whether,  in  a 
commercial  sense,  the  tea  in  question  is.  known, 
and  bought,  and  sold,  and  used,  under  the  denomi- 
nation of  bohea  tea.     We  think  the  evidence  on 
this  point  is  altogether  irresistible.    It  establishes 
that  the  bohea  tea  of  commerce  is  not  usually  a 
distinct  and  simple  substance,  but  is  a  compound 
made  up  in  China  of  various  kinds  of  the  lowest 
priced  black  teas,  and  the  mixture  is  of  higher  or 
lower  quality,  according  to  the  existing  state  of 
the  market.    Indeed,  from  the  uniforpity  of  its 
price  in  the  midst  of  great  fluctuations  in  the 
prices  of  all  other  teas,  it  seems  rather  to  indicate 
the  lowest  quality  of  black  teas,  than  any  uniform 
compound.    It  is  accordingly  in  proof,  that  old 
Congo  tdas  are  often  sold  as  bohea,  and  have  some- 
times been  imported  into  our  market  under  that 
denomination.    In  short,  whenever  black  teas  are 
deteriorated  by  age,  or  are  of  the  lowest  price, 
they  are  mixed  up  to  form  bohea  for  the  market, 
and  are  suited  to  the  demand  and  wishes  of  the 
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1284.  purchasers.  It  is  not  meant  to  affirm  that  there 
^^JlJ^Jj^^'^is  no  such  simple  and  distinct  tea  known  as  bohea. 
Tat.  All  that  the  evidence  justifies  us  in  saying  is,  that 
this  is  not  the  common  bohea  of  commerce.  The 
latter  may  or  may  not  be  a  simple  substance,  ac- 
cording to  circumstances.  The  generic  name 
bohea,  comprehending  under  it  all  the  varieties  of 
black  teas,  whenever  they  are  at  the  cheapest 
price  in  the  market,  or  are  of  a  very  .inferior  quali- 
ty, or  are  mixed  up  for  sale,  they  lose  their  spe- 
cific names,  and  sink  into  the  common  denomi- 
nation. 

Such  is  the  conclusion  which,  in  the  opinion  of 
the  Court,  the  evidence  in  this  record  justifies  and 
requires.    It  is  true,  that  the  Boston  witnesses 
very  strongly  state  that  the  present  teas  are  pure 
unmixed  congo;  and  their  testimony  is  entitled  to 
very  great  consideration,  from  their  personal  re- 
spectability as  well  as  their  long  experience. 
But  the  New-York  witnesses  speak  with  equal 
positiveness  and  point,  that  the  present  teas  are 
the  common  bohea  of  the  market,  and  have  been 
bought  and  sold  as  such  virithout  hesitation.  These 
witnesses,  also,  are  entitled  to  entire  credit,  for 
the  same  reasons;  they  have  had  great  expe- 
rience, and  are  of  unquestioned  credibility.    In 
this  apparent  conflict  of  competent  and  credible 
witnesses,  the  only  way  of  reconciling  the  testi- 
mony, is  to  suppose  that  they  do  not  speak  ad 
idem;  that  the  Boston  witnesses  speak  to  the  spe- 
cific nature  of  the  particular  teas  in  controversy, 
and  the  New- York  witnesses  to  their  known  com- 
mercial denomination  in  their  actual  state:,    In 
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tbia  wtj  of  couidering  the  testimoDy,  the  conflict  1824; 
exhibits  more  a  matter  of  apparent  than  real  di-  j^^jScbeito^ 
vemity  of  opinion.  But  if  it  be  not  thus  recon-  Ttm^ , 
cilable,  it  appears  to  us  thai  the  weight  of  the 
evidence  is  so  strong,  that  teas  of  this  description 
have  been  long  imported  into  our  market  as  boheat 
that  no  Court  of  justice  would  feel  itself  authorized 
to  inflict  the  forfeiture  under  the  statute,  upon  a 
presumed  intentional  violation  of  its  provisions. 
There  is,  indeed,  something  that  applies  still 
more  forcibly  to  the  claimant,  under  these  circum- 
stances, than  applies  in  common  cases.  He  came 
into  the  tea  trade  since  the  peace  of  1815,  and 
has  been  most  extensively  engaged  in  it.  At  the 
time  9f  his  first  commercial  enterprise,  teas  of 
this  description  were  publicly  and  commonly  im* 
ported  into  New-York  as  bohea,  and  had  acquired 
a  k^own  commercial  character.  Reacted  upon 
this  settled  usage;  and  if  the  present  seizure  can 
be  sustained,  he  is  to  suffer  for  a  forfeiture,  which 
he  had  no  adequate  means  to  avoid,  and  could  not 
have  fcH^seen. 

Then,  as  to  the  intention  of  fraud.  It  is  said 
that  these  teas  were  imported  in  congo  chests, 
covered  with  a  thin  paper,  for  the  purposes  of  dis- 
guise, and  that,  upon  inspection,  it  is  clear  that 
the  original  Congo- still  remained  in  the  chests. 
The  circumstance  that  ihese  are  congo  chests, 
whose  structure  is  perfectly  known,  would  not 
justify  the  conclusion  that  there  was  an  intention 
to  defraud  the  revenue,  since  that  structure  might 
attract  observation,  and  thus  lead  to  immediate 
Vol.  IX.  56 
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1824»  detectipD.  It  would  haire  been  more  natural  to 
j^JjJ'^^^^^Imve.  disguised  congoteas  in  bohea  boxes.  But 
Tea.  the  dijQSculty  that  lies  in  the  argument  derived 
from  this  source,  is,  that  upon  opening  the  chests, 
the  contents  are  proved  to  be  exisictly  what  the 
New-York  witnesses  call  bohea,  and  the  Boston 
witnesses  congo.  So  that  the  question  of  fraudu- 
lent disguise  depends  upon  the  fact,  whether  the 
tea  be  or  be  not  bohea ;  and  if  it  be  settled  to  be 
the  latter,  then  tho  suspicion  from  this  circum- 
stance vanishes.  The  same  answer  niay  be  given 
to  all  the  other  circumstances  relied  on  as  badges 
bf  fraud.  They  become  utterly  unimportant,  if 
there  was  not«  real  misrepresentation  of  the  qua- 
lity of  the  tea^ 

^  There  is  one  cogei^t  fact,  whicli  presses  with 
peculiar  weight  in  the  consideration  of  this  part 
of  the  case.  It  is,  that  after  the  present  seizure 
was  made,  and  the  whole  train  of  suspicions  dis- 
closed, the  remaining  teas,  of  the  same  denomi- 
nation ind  importation,  which  were  yet  in  the 
public  stores  at  New- York,  underwent  a  strict 
examination  there  under  the  authority  of  the  offi- 
cers of  the  customs*  The  result  of  that  exami- 
*  nation  was  an  unequivocal  opinion,  that  they  were 
the  common  bphea  of  commerce ;  and  this  result 
being  communicated  .to  the  government,  no  far- 
ther proceedings  were  thought  necessary  to  vindi- 
cate its  rights. 

But  another  fact,  which. is  decisive  against  the 
Supposition  of  a  fraudulent  intention,  is,  that  the 
teas  were  purchased  in  China  as  bohea,  at  the 
usual  bohea  price,  and  upon  their  importation  into 
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New-Torky  were  there  sold  at  the  usual  bohea     1824. 
price.  They  were  sold  at  prices  from  thirty-one  to  ^^j^f^y^^f 
thirty-six  and  a  half  cents  per  pound,  when,  at  the      Tea. 
same  time,  and  in  the  same  place,  congo  sold  at 
forty-eight  cents  per  pound.    Thb  is  not  a  matter 
of  doubtful  or  equivocal  evidence ;  it  is  admitted 
and  proved  in  the  most  positive  manner.    What 
then  could  hiave  been  the  inducement  to  fraud? 
Men  do  not  perpetrate  frauds  upon  the  revenue 
from  the  mere  love  of  mischief,  or  the  wanton 
disregard  of  duty.    There  must  be  some  leading 
interest,  some  enticing  object  in  view,  to  lead 
them  to  such  a  violation  of  social  law  and  moral 
sentiment.    In  the  present  case,  no  such  motive 
could  exist,  for  the  whole  conduct  of  the  party  is 
at  war  with  the  supposition.    Nay,  more,  the  per- 
petration of  the  fraud  would  have  been  against 
his  interest.    We  do  not  here  allude  to  his  private 
reputation  as  an  opulent  merchant,  engaged  in  an 
extensive  commerce  in  teas,  nor  to  the  powerful 
influence  that,  under  such  circumstances,  public 
opinion  must  have  upon  him,  in  its  stern  and  se- 
vere, though  silent  rebukes.     But  his  immediate 
interest  in  the  same  trade  and  in  the  same  voyage, 
would  ^be  sacrificed  by  such  unworthy  proceedings. 
He  would  hazard  Targe  interests  upon  a  paltry 
saving  in  duties,  from  which  he  could  in  the  end 
derive  not  the  slightest  benefit. 

It  has  been  said,  that  unless  .the  present  libei 
can  be  maintained,  a  wide  door  will  be  opened 
for  the  admission  of  frauds  in  the  importation  of 
teas.  If  this  be  true,  it  forms  no  reason  for  a 
different  judicial  construction  of  the  acts  of  Con- 
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1824.     gresS)  much  less  for  the  enforcing  a  forfeiture 

j^JJJ'^Jl^^^  where  the  facts  will  not  warrant  it.    Congress 

Tea.      can  provide  an  easy  remedy,   by  changing  the 

specific  duty  to  a  duty  ad  valaremy  a  policy 

which  has  already  obtained  the  sanction  of  other 

nations. 

It  is  unnecessary  to  go  farther  into  the  discus- 
sion of  the  merits  of  this  case.  The  judgment 
of  the  Court  is,  that  the  decree  of  the  Circuit 
Court  of  Massachusetts,  given  pro  format  ought 
to  be  reversed,  the  Ubel  of  the  United  States  be 
dismissed,  and  the  200  chests  of  tea  be  restored 
to  the  claimant.  But  the  Court  are  also  of  opinion 
that  there  was  probable  cause  of  seizure,  and  di- 
rect it  to  be  certified  upon  the  record. 

Decree  reversed. 
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[Local  Law.] 

John  Mason,  AppeUdnt, 

V. 

John  Muncaster,  survivor  of  George  Deneale 
and  John  Muncaster,  Church-Wahdens  of 
Christ  Church,  Fairfax  Parish,  Alexan- 
dria, and  the  said  John  Muncaster  and  Ed- 
mund J.  Lee,  present  Church-Wardens  of 
THE  SAID  Church,  and  others.  Respondents. 

A  bill  in  equity,  brought  to  rescind  a  purchase  made  under  the  decree 
of  this  Court,  in  Terrdi  v.  Ta^or^  (9  Cranck^  49.)  upon  the 
ground  that  the  title  to  the  property  was  defective,  and  could  not 
be  made  good  by  the  Vestry  and  other  persons,  who  were  parties  to 
the  former  suit.    Bill  dismissed. 

The  Vestry  of  the  Episcopal  Church  of  Alexandria,  now  known  by 
the  name  of  ChrisVs  Churdif  is  tiie  regular  Vestry,  in  succession, 
of  the  parish  of  Fairfax,  and,  in  connexion  with  the  Minister,  has 
the  care  and  management  of  all  the  temporalities  of  the  parish 
within  the  scope  of  their  authority.  A  sale  by  them  of  the  Church 
lands,  with  the  assent  of  the  Minister,  under  the  former  decree  of 
thb  Court,  conveys  a  good  title  to  the  purchaser. 

Although  the  Church- ffardens  of  a  parish  ape  not  capable  of  holding 
lands,  and  a  deed  to  them  and  their  successors  in  office,  for  ever, 
cannot  operate  by  way  of  grant ;  'yet,  where  it  contains  a  covenant 
of  general  warranty,  binding  the  grantors  and  their  heurs  for  ever, 
it  may  operate  bi/  icay  of  estoppel,  to  confirm  to  the  church  and  its 
privies  the  perpetual  and  beneficial  estate  in  the  land. 

The  parishioners  have,  individually,  no  right  or. title  to  the  glebe 
lands ;  tliey  are  tlie  property  of  the  parish  in  its  aggregate  or  cor- 
porate capacity,  to  be  disposed  of,  for  parochial  purposes,  by  the 
Vestry,  who  are  the  legal  agents  and  representatives  of  the  parish, 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Columbia. 
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1824.  This  was  a  bill  brought  by  the  appellant,  Ma- 
son, to  rescind  a  purchase  made  by  him,  jointly 
with  W.  Jones,  of  a  part  of  the  glebe  land  which 
was  sold  under  the  decree  of  this  Court,  in  the 
case  of  Terrett  v.  Taylor,  reported  in  the  9th 
vol.  of  Mr.  CrancKs  Reports,  p.  43.  After  a 
confirmation  by  the  Court  below,  of  the  report  of 
the  sale  <made  by  the  commissioners  for  this 
purpose,  and  after  various  intermediate^  negotia- 
tions, the  appellant  gave  his  promissory  notes  to 
John  Muncaster,  one  of  the  respondents,  and 
George  Deneale,  since  deceased,  who  were  at 
the  time  Ch^urch-Wardensof  the  Episcopal  Church 
of  Alexandria,  in  payment  of  part  of  the  pur- 
chase money;  and  judgment  having  been  obtained 
against  the  appellant,  upon  these  notes,  in  the 
Circuit  Court  for  the  District  of  Columbia,  the 
appellant  also  sought  by  his  bill  a  perpetual  in- 
junction of  this  judgment.  The  grounds  of  the 
prayer  of  the  bill  were,  that  the  title  of  the  pro- 
perty was  substantially  defective,  and  could  not 
be  made  good  by  the  Vestry,  and  other  persons, 
who  were  parties  to  the  bill  in  the  former  suit; 
that  the  same  bill  contained  a  material  misrepre- 
sentation of  the  facts  respecting  the  title,  of  which 
the,  appellant  was,  at  the  time  of  the  purchase, 
wholly  ignorant,  and  of  which  he  had  but  recently 
acquired  full  knowledge.* 

Upon  the  final  hearing  in  the  Court  below,  the 
bill  was  dismissed,  and  the  cause  was  brought  by 
appeal  to  this  Court. 

a  The  enential  paiii  of  the  pleadiogs  and  evidence  will  be 
foimd  fully  stated  in  the  opinion  of  the  Court. 


nb..9a. 
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The  cause  was  argued  by  the  AUameif'0§ne'     18241 
Tol  and  Mr.  Kty  for  this  appellaot,  and  by  ifr. 
Stoann  and  Mr.  Lee  for  the  reapondenta^  ,,_!L 

On  the  part  of  the  appellant  it  was  contended, 
(L)  That  the  respondents  had  no  title,  legal  or 
equitable.  It  was  admitted  to  be  the  rule  of 
equity,  that  where  a  vendor  comes  in  for  a  specific 
execution,  he  is  bound  to  show  a  title  free  from 
all  doubt ;  but  where  the  vendee  is  the  plaintiff^  and 
comes  in  to  rescind  the  sale',  he  must  show  the  title 
to  be  bad.  The  anusprabandi  was,  therefore,  on  the 
appellant,  and  the  counsel  argued  at  large,  to  show 
that  the  conveyance  from  Daniel  Jennings  and  wife 
to  the  Church- Wardens,  in  1770,  was  insufficient  to 
pass  his  title  in  fee  for  the  benefit  of  the  parish.  The 
exposition  of  this  deed,  in  the  former  case  of  Terrett 
t).  Taytor,'  merely  establishes,  that  inasmuch  as  the 
Church- Wardens  were  not  a  body  corpoi^ate  capa- 
ble of  holding  lands,  this  deed  did  not  operate  by 
way  of  grant  to  convey  the  title  :  that  its  only  le- 
gal operation  results  from  the  covenant  of  war- 
ranty, which  creates  an  estoppel  in  favour  of  the 
church  and  its  privies ;  i.  e.  that  the  Jegal  title 
still  remains  in  Jennings  and  his  heirs,  but  that 
they  are  eetopped  by  the  warranty  from  the. asser- 
tion of  that  title  against  the  church  and  its  privies. 
Now  suppose  that  the  respondents  are  the  regular 
successors  of  the  Vestry  and  Church-Wardens  of 
Fairfax^  still  they  have  no  title  to  the  land;  all 
that  they  hold  is  an  estoppel  against  Jennings  and 

41  9  Cranch^  52, 55.  ^ 
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1824«    those  claiming  under  him.    What  title  have  they 
which  they  could  assert  against  a  disseizor,  or  one 


MaaoB 


Mvneaster. 


n^  claiming  under  a  title  foreign  to  that  of  Jennings? 
A  mere  estoppel  against  a  particular  grantor  and 
and  his  heirs,  constitutes  neither  a  legal  nor  an 
equitable  title  to  lands.  This  Court  declares  that 
the  deed  conveys  no  titles  but  merely  an  estoppel 
by  force  of  the  clause  of  warranty.  But,  even  ad- 
mitting that  this  estoppel  is  a  tide,  it  belongs  to  all 
the  episcopal  members  of  the  parish  of  Fairfax, 
whose  rights  are  precisely  the  same  as  if  no  part  of 
the  parish  had  ever  been  separated  from  Virginia.  It 
is  quite  clear,  that  the  former  decision  of  the  Court 
proceeded  on  the  ground  of  the  plaintiffs  in  that  suit 
being  considered  as  the  regular  successors  of  the 
original  cestui  que  trusts;  and  that,  if  it  had  ap- 
peared otherwise,  and  that  there  was  another 
church  in  the  parish,  or  other  parishioners  who 
were  not  represented  by  them,  the  decree  would 
have  been  different.*  To  connect  themselves  with 
this  deed,  therefore,  the  parties  are  bound  to  show 
that  they  are  the  successors.  If  they  are  not,  the 
connexion  between  them  is  broken,  and  they  have 
no  title  under  it  The  parish  of  Fairfax  forms 
about  one  half  of  the  county,  which  is  equally  di- 
vided into  the  parishes  of  Fairfax  and  Truro ;  the 
former  comprehending  the  northern  half,  the  latter 
the  southern.  This  parish  had  but  one  Vestry, 
but  it  was  the  Vestry  of  the  whole  parish,  elected 
by  the  whole  body  of  the  parishioners,  charged 
with  the  common  interests  of  the  whole  parish, 

a  9  CroRcA,  ^2, 53. 
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and  of  both  the  charches  equally.    The  funds     1824. 
with  which  the  glebe  was  bought  were  levied 


from  the  whole  parish,  and  consequently  belonged  ▼• 
to  the  whole  parish;  and  in  the  case  of  a  vaoancy 
of  the  parsonage,  this  Court  say,  the  parish  was 
entitled  to  the  profits  of  the  glebe.  It  therefore 
follows,  that  previous  to  the  separation  of  a  part 
of  this  parish  from  the  State  of  Virginia,  its  in- 
terests were  one  and  identical  throughout.  No 
part  of  the  parishioners  could,  by  themselves,  do 
any  act  affecting  the  interests  of  the  whole,  with* 
out  giving  the  whole  a  voice  in  the  measure,  either 
by  themselves  or  their  representative  agents.  It 
is  laid  down,  that  although  the  Church  of  England, 
in  its  aggregate  description,  is  not  deemed  a  cor- 
poration, yet  the  Church  of  England,  of  a  particu- 
lar parish,  is  a  corporation  for  certain  purposes, 
although  incapable  of  asserting  its  rights  and 
powers,  except  through  its  parson  regularly  in- 
ducted/ And  in  the  judgment  of  this  Court  in 
the  former  case,  it  is  strongly  intimated,  that  the 
corporate  character  conferred  on  the  Vestries  in 
1784,  could  be  taken  away  at  pleasure,  without 
any  fault  in  the  corporation.*  If  then  the  parish 
of  Fairfax  was  a  corporation,  its  name  becomes 
a  part  of  its  identity,  and  those  who  call  them- 
selves successors,  must  have  the  same  name.  If 
it  was  a  corporation,  all  the  corporators  have  equal 
rights,  and  no  part  of  them  could  exercise  the 
rights  which  belong  to  the  whole.    But,  suppose 

a  Towoof  Pawiel  V.  Clark,  9  Crandk^  293.S25< 
h  Temtt  V.  Taylor,  9  Cranck,  51,  52. 
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1824.  it  not  to  have  t>een  a  coiporattoo,  it  was  &  definite 
body;  it  had  a  udity  and  identity  which  separate 
it  from  all  others.  It  had  a  teohnical  identity/ 
It  consisted  of  all  the  iEpiacopal  memUera  within 
the  territorial  limits.  It  was  reprclMnted  by  a  . 
Vestry  chosen  by  ,the  voice  of  the  whole  of  t^at 
parish/ in  which  election  no  other  parish  could  iii* 
teifere.  Those, who  claimed  to  be.  the^r  succes- 
sors, must,  before  the  separation  of  the  Didtrictr 
of  Columbia  from  the  dtate  o{^  Virginia^ .  have , 
/shown  these  qualificationif;  and  it  is  deitermined 
that  the  separation  has 'produced  no' change  in  thcf 
unity  and  identity  of  the  parish,  %cr.iar  as  the 
rights  of  prpperty  are  concerned.*  The  Vestry 
and  Ohurch-Wardeife  of  the  Epiiscopal  Church  of 
Alexandria,  cannot  be  the  regular  subceasore^of 
the>Vestry  and  Church- Wardens  qf  the  parish  of 
Fairfax,^  because  they  ham  a  oisunct  name,  which 
it  would  have  been  needless  to  assume,  unless 
from  a  consciousness  of  a  distinctorigin  jand  »na- 
tvre*.  In  fadt,  they  have  n  different  origin^  diflEer- 
ent  powers,  and  different  'rduties.  In .  tfie^  period 
which  intervened  from  1796  to  1803,  there  wap 
no  incumbent  What  then  wei^the  rights  or  the 
parties?  This  Court  haa  ariswerMt  thiEtt  ^*  the. 
fee  remained  in  abeyance ^ancLihe  profits,  of  die 
parsonage  were  to  be  taken  by  the  parish,  for  ttoir 
own  use.'*"    What  parish?    Most  certainly  the 


a  %  Hmm.  auu.ai  larger  218. 
6  Terrett  ▼.  Tajlor,  9  Citmcl,  53.- 
c  Tenett  v.  Taylor, 9. Omd^  tf.    Wettoft,¥.  Hunt, t Mptu. 
lUjf.  502.    Scealio,  1  IMt.  BL  (^(ms.  PM2«-App.  U9C 
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parish  of  Fairfax,  to  which  it  belonged.  The  1824. 
Vestries  chosen  in  1804,  and  subsequently,  cannot 
be  deemed  the  Vestries  of  the  parish  of  Fairfax,  ^^^ 
but  must  be  -considered  as  the  Vestries  of  the 
Episcopal  Church  of  Alexandria,  because,  in  the 
parish  books,  tti^  entries  constantly  style  them  the 
Vestry  of  the  Protestant  Episcopal  Church  at,  or 
f?>,  or  off  Alexandria,  and  not  the  Vestry  of  the 
parish  of  Fairfax.  The  congregation  of  Christ*s 
Church  actually  separated  themselves,  in  180S, 
from  the  parish  of  Fairfax,  and  formed  a  distinct 
Episcopal  Church ;  and  the  elections  were  made 
by  subscribers  and  contributors  to  the  Episcopal 
Church  in  Alexandria,  and  not  by  the  parishion- 
ers at  large  of  the  parish  of  Fairfax. 

2.  Thia.  defect  in  the  title  b^ng  thus  made  out, 
it  follows  that  the  appellant  has  a  right  to  require 
that  the  contract  should  be  rescinded,  unless  thore 
be  some  special  objection  to  preclude  him.  As  to 
the  sale  being  under  a  decree,  the  English  prac- 
tice on  this  subject  relates  to  objections  arising 
on  the  abstract  which  is  presented  to  the  purcha-> 
ser.  But  defects  subsequently  diseoveredy^majr 
be  objected,  and  if  it  appears  that  the  vendor  can 
make  no  title,  the  bill  will  be  entertained. 

As  to  notice,  there  is  no  proof  of  actual  notice; 
and  the  circomstances  are  not  sufficient  to  infer 
constructive  notice*  Nor  has  the  objection  to  the, 
.title  been  varied  by  taking  possession.  The  doc- 
trine is,  that  if  the  vendee  has  knowledge  of  the 
defects  before  he  takes  pocuiession,  it  ia  consider^ 
as  a  waiver  of  the  objection,  and  it  will  be^  found' 
that  ah  the^cases  turn  vpon  this  diitmetion: 
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1824.         Oil  the  part  of  the  respondents,  it  was  insisted, 

^^J^^^  1.  That  the  appellant  had  full  notice,  either  ac- 

V.        tiial  or  constructive,  at  the  time  of  the  sale,  of 

Uuncuten  ^|  ^j^^  ^^^  ^^j  circumstances  of  which  he  now 

seeks  to  avail  himself,  in  order  to  rescind  the  sale. 
The  proceedings  in  the  former  case  were  al6ne 
sufficient  to  charge  him  with  notice. 

2.  Thia  being  a  judicial  sale,  under  a  decree, 
the  party  was  bound  to  have  applied  to  the  Court 
below,  either  before  confirmation  of  the  sale,  or 
afterwards,  to  rescind  the  sale,  and  cannot  now 
maintain  an  independent  bill  for  that  purpose,  the 
effect  of  which  would  be,  collaterally,  to  set  aside 
the  sale,  as  it  stands  confirmed  by  the  report.* 

3.  The  contract  has  been  executed  on  the  part 
of  the  appellant,  by  taking  possession  of  the  land, 
and  it  is  now  too  late  for  him  to  make  any  objec- 
tion to  the  sufficiency  of  the  title.^ 

4.  But  a  careful  examination  would  show  that 
there  was  not  any  defect  in  the  title.  The  former 
decision  of  this  Court  had  put  at  rest  the  question 
as  to  the  sufficiency  of  the  deed  from  Jennings, 
to  pass  his  title  to  the  Church- Wardens,  for  the 
benefit  of  the  parish.  It  was  there  determined 
that  the  conveyance  could  not  operate  by  way  of 
grant,  but  might  operate  by  way  of  estoppel,  to 
confirm  to  the  church,  and  those  claiming  under 
it,  the  perpetual  estate  in  the  land. 

a  1  Fohbl  Eq.  371.  Note  6.  1  Atk.  489.  3  Ves.jr.  333. 
3  P.  JFnu.  220.  306.    1  Rev.  Code,  80.  s.  34. 

h  1  Vee.jr.  221. 226.  3  P.  Wm.  191.  4  Dese.  Ch.  Rep.  134. 
12  Fee.  25. 

c  Terrett  v.  Taylor,  9  Cranchy  53. 
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The  present  Ventry  of  the  Episcopal  Church  at  1824. 
Alexandria,  called  Christ^s  Church,  are  the  legal 
successors  of  the  Vestry  of  the  parish  of  Fairfax. 
From  the  year  1765  until  1801,  the  town  of  Alex- 
andria  was  a  part  of  the  county  of  Fairfax,  and 
the  parish  of  Fairfax.  After  the  year  1792,  the 
Vestry  met  exclusively  in  Alexandria ;  the  congre-^ 
gation  at  the  Falls  Church,  by  degrees  became 
extinct;  and  the  Vestry  of  the  parish,  with  the 
church  at  Alexandria,  has  been  constantly  kept 
up,  whilst  the  congregation  that  used  to  assemble 
at  the  Falh  Church  has  ceased  to  exist.  The 
consequiBuce  is,  that  the  glebe  land  belongs  to  the 
Alexandria  congregation,  as  much  as  if  the  two 
congregations  had  agreed  to  meet  in  the  church 
at  Alexandria,  and  had  disposed  of  the  other. 
There  never  was,  and  there  never  could  be,  two 
Vestries  in  the  parish,  that  is,  one  for  each  church. 
Since  the  year  1776,  there  have  been  no  compul- 
sory means  used  for  the  support  of  the  church, 
and  it  has  rested  on  the  voluntary  contributions  of 
the  parishioners ;  yet  every  thing  that  has  been 
done  in  respect  to  the  property  of  the  church, 
shows  conclusively  the  regular  succession  of  this 
Church  and  Vestry,  as  the  Church  and  Vestry 
.of  the  parish  of  Fairfax.  THe  Vestry  has  been 
elected  by  the  members  and  contributors  to  the 
church,  but  the  right  of  voting  did  not  belong  to 
the  parishioners  generally,  it  was  confined  to 
those  members  and  contributors.  At  the  same 
time,  no  inhabitant  of  the  parish  has  been  denied 
the  privilege  of  becoming  a  contributor,  with  its 
consequent  right  of  voting.     All  parties  who  had 
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1824.  any  title  to  the  property,  were  before  the  Court  in 
^"^^[^^^  the  former  case,  in  which  the  sale  was  decreed/ 
r.  It  was  unnecessary  to  make  the  whole  body  of 
parishionars  parties  to  that  suit.  They  have  not 
individually  any  right  or  title  to  the  property.  It 
is  the  property  of  the  parish,  and  the  Vestry  are 
thd  legal  agents  and  representatives  of  the  pa- 
rishioners, with  authority  to  administer  and  dis- 
pose of  it. 

Feb.  toth.       Mr.  Justice  Stort  delivered  the  opinioif  of  the 
Court. 

Upon  the  very  voluminous  pleadings  in  this 
case,  assuming  more*  the  shape  of  elaborate  ar- 
guments, than  the  simple  and  precise  allegation 
of  facts,  which  belong  to  Chancery  proceedings, 
the   principal    questions    discussed    have  been, 
I.  Whether  the  Vestry  of  the  Episcopal  Churcli 
of  Alexandria,  now  known  by  the  name  of  Chrisfs 
Churchy  is  the  regular  Vestry  in  succession  of 
the  parish  of  Fairfax.     2.  Whether  the  existence 
of  another  parish  church,  called  the  Falls  Church, 
within  the  same  parish,  has  any  material  bearing 
upon   the  title,  either  as  to  making  parties,  or 
settling  the  right  to  the  glebe.     3-  Whether  the 
appellant  had  full  notice  of  the  true  nature  of  the 
ihie  before  the^  purchase,  and  so  took  it  with  its 
infirmities,  if  any  such  existed.     4.  Whether,  this 
being  the  case  of  a  judicial  sale  under  a  decree, 
the  party  was  not  bound  to  have  applied  to  the 
Court  below,  before  confirmation  of  the  sale,  or 

m  3  Vet. Jr.  505- 
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atteiirards,  to  ^^esciDd  tlie  stfle;  and  can  now  1834* 
roaihtain  an  independent  bill  for  thfit  purpose,  the 
effect  of  Buch  bill  being  collaterally  to  set  aside 
the  sale/  as  it  standi  itonfirmed  by  the  report. 
Anothe<^point  was  made  a^  the  bar,  as  to  the  suf- 
fibieiti^  of  the  conveyance,  by  Jennings  to  the 
Church- Wardens/  in  1770,  to  pass  his  title  in  fee 
for  the  benefit  of  the  parish.  But  that  point  was 
put  at  rest,  in  the  case  of  Terrett  v.  Taylor,  and 
is  not  now  open  for  discussion/ 

d:  Upon  this  point,  tlie  Court  say^  in  tb€  fornix  case,  ^  Upon 
inspecting  the  deed,  which  is  made  a  part  of  the  bill,  and  bean 
date  inr  1770|  the  land  appears  to  bave  been  conveyed  to  the 
gfaiikteest,  as'  Chorch- Wardens  of  Fairfax,  and  to  their  successors 
in  that  office,  forever  It  is  also  averred  in  the  bill,  that  the 
plmintiflb,  together  with  two.  of  the  defendants,  (who  are  Church* 
Wardens,)  are  the  Vestry  of  the  Protestant  Episcopal  Church, 
commonly  called  the  Episcopal  Church  of  Alexandria,  in 
the  parish  of  Fairfax,  and  that  ihn  purchase  was  made  by  the 
Yesciy  of  said  parish  and  church,  to  whom  the  present  Vestry  are 
the  legal  and  regular  successors  In  the  said  Vestry }  and  that  the 
purchase  was  made  furthe  use  and  benefit  of  the  said  church  in 
the  said  parish.  No  statute  of  Virginia  has  been  cited,  which 
crtetes  Churcb>WardeJA  a  corporation  ibr  the  purpose  of  holding 
hnds|  and  at  pommon  law,  their  capacity  was  limited  to  personal- 
estate.  (1  Bl  Ccm.  394.  Bro.  Akr.  Carp.  76.  84.  1  Roll 
Abrrffi9.  A,  IQ.  Com.  Dig.  Hi.  Esgluey  F.  3.  12  Hen.  VII. 
27.  h.  13  Hem.  \U.  7. 9.  (•  S7  Hen.  VI.  6. 30.  1  Bums'  Eccks. 
■Xow,  290.  Qili.  215.)  It  wduld  seem,  therefore,  that  the  pre-** 
sent  deed  did  not  operate  by  way  of  grani^  trconvey  a  fee  lo  the 
€horch- Wardens  and  theur  successors ;  for  their  successors,  as 
such,  could  not  taiie :  nor  to  the'  Churcli^Wardens  in  their  natural 
capacity;  for  <  heirs'  is  not  in  the  deed*  But  the  covenant  of 
general  warnnty  in  the  deed,  Hinding  the  grana»rs  and  thehr  heirs 
Ibr  ever,  and  warranting  the  lands  to  the  Church- Wardens  and 
th^  successors  for  ever,  may  well  operate,  by  way  of  etf oppe2^ 
to  confirm  to  the  cbnirh  and  its  privies  the  perpetual  and  benefi- 
cial estate  m  the  land."    9  Crmch,  52, 53. 
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1 824.  If  the  first  question  is  decided  ngaiDst  the  plaid-* 
tifi*,  it  will  be  unnecessary  to  consider  the  other 
question,  for  it  is  not  denied,  that  the  Vestry  of  the 
parish  of  Fairfax  sufficiently  represent  the  whole 
parish  for  all  the  purposes  of  the  original  bill,  and 
that  both  by  the  former  laws  of  Virginia  and  the 
canons  of  the  Episcopa(Church,they,in  connenon 
with  the  Minister,  have  the  care  and  management 
of  all  the  temporalities  of  the  parish  within  the 
scope  of  their  authority. .  To  the  consideration  of 
this  question*  the  attention  of  th$  Court  has  been 
mainly  directed ;  and  it  is  now  my  duty  toexplain 
the  grmmds  upon  which  we  have  come  to  the  con- 
clusion, that  the  Vestry  of  the  Episcopal  Church  of 
Alexandria\is  the  regular  Vestry  in  succession  of 
the  parish  or^airfax ;  and  being  so  at  the  com- 
mencement of  tl^  former  suit,  the  main  objection 
to  the  title  to  the^  glebe  falls,  and  the  bill  of  the 
plaintiff  ought  to  be  dismissed. 

By  the  laws  of  Virginia,  passed  antecedent  to 
the  revolution^  each  parish  was  authorized  to  elect 
a  Vestry  of  twelve  persons,  to  manage  their  paro- 
chial concerns;  and  howevf^r  many  distinct  Episco- 
pal Churches,  or  piaoes  of  public  won*;hip,  there 
were  within  the  parish,  the  same  Vestry  had  the 
superintendance  and  direction  of  them  all.  In 
point  of  fact,  there  were  two  such  places  of  worship 
within  the  parish  of  Fairfax,  the  church  at  Alex- 
andria^ and  the  Falls  Church  ;  but  the  cure  of  both 
belonged  to  the  same  Minister,  who  was  the  rec- 
tor of  the  whole  of  the  parish,  and  the  parochial 
concerns  were  managed  by  a  single  Vestry.  Not 
the  least  trace  can  be  found  of  any  other  Vestry 
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until  the  year  1819,  when  a  Vestry  was  chosen  de  1824. 
facto^  by  persons  purporting  to  belong  to  the  Falls 
Church,  and  that  portion  of  the  parish  of  Fairfax 
which  is  not  included  within  the  District  of  Co- 
lumbia. Up  to  the  year  1796,  it  is  not  disputed 
that  a  Vestry  was  regularly  chosen  for  the  whole 
parish ;  and  th^  place  of  the  choice  of  the  Vestry, 
as  well  as  the  Vestry  meetings,  appears  to  have 
been  usually,  but  not  universally,  at  Alexandria. 
In  April,  1796,a  Vestry  was  chosen  for  the  parish, 
to  serve  for  the  usual  period  of  three  years,  who 
continued  to  hold  meetings  until  April,  1799;  and 
from  that  time,  there  seems  to  have  been  an  inter- 
regnum, so  far  as  the  minutes  in  the  parish  books 
afford  information,  until  April,  1804,  when  a  Ves- 
try was  chosen,  for  the  usual  term  of  three  years ; 
and  there  has  been  a  continuation  of  Vestries  from 
that  election  down  to  the  present  time.  The  vali- 
dity of  these  elections,  from  1804,  as  elections  of 
the  Vestry  of  the  parish  of  Fairfax,  forms  the 
point  in  controversy,  and  will  be  presently  consi- 
dered. Since  the  year  1 800,  the  Falls  Church  has 
fallen  into  a  state  of  dilapidation  and  decay,  and 
public  worship  has  not  been  celebrated  there  by 
the  Minister  of  the  Episcopal  Church,  on  account  of 
its  deserted  state  ;  but  there  has  been  a  regularly 
inducted  Minister  at  the  parish  church  in  Alexan- 
dria, where  divine  services  have  been  constantly 
performed. 

The  counsel  of  the  plaintiff  contend,  that  the 
Vestries  chosen  in  1804,  and  subsequently,  are  not 
to  be  deemed  the  Vestries  of  the  parish  of  Fairfax, 
but  of  the  Episcopal  Church,  (that  is)  of  CIyi«t*s 

Vol.  IX.  08 
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1824.  Churchy)  in  Alexandria ;  and  they  support  their 
argi|tnent  upon  the  following  grounds :  1 .  That 
in  the  parish  books  the  entries  constantly  style 
them  the  Vestry  of  the  Protestant  Episcopal 
Churchy  af,  or  in,  or  of/AIexandria,  and  not  the 
Vestry  of  the  Parish  of  Fairfax.  2.  That,  in  point 
of  fact,  the  congregation  of  Christ's  Church,  in 
1803,  separated  themselves  from  the  parish  of 
Fairfax,  and  formed  a  distinct  Episcopal  Church. 
3.  That  the  elections  were  made  by  subscribers 
and  contributors  to  the  Episcopal  Church  in  Alex- 
andria, and  not  by  the  parishioners  at  large  of  the 
parish  of  Fairfax^ 

Under  some  one  of  these  heads,  all  the  objec- 
tions urged  at  the  argument  may  be  arranged. 

As  to  the  first  point.  It  is  true,  that  in  general 
the  style  of  the  entries  of  the  Vestry  meetings, 
since  1804,  is  as  the  plaintiff  stated  it  to  be. 
But  it  will  scarcely  be  contended,  that  the  errors 
of  a  recording  clerk,,  in  description,  will  change  the 
nature  or  character  of  the  Vestry  proceedings,  or 
devest  them  of  their  authority,  if,  in  point  of  fact, 
they  constituted  the  Vestry  of  the  parish  of  Fair- 
fax. The  irregularities  of  merely  ministerial  offi- 
cers, and  especially  of  parish  clerks,  whose  records 
are  generally  kept  in  a  loose  and  inaccurate  man- 
ner, have  never  been,  hitherto,  supposed  to  have 
such  a  controlling  authori^.  Courts  of  justice 
will  examine  into  the  proceedings  of  ecclesiastical 
bodies  with  indulgence;  and  if,  upon  the  whole,  a 
consistent  construction  can  be  given  to  them,  in 
conformity  to  existing  rights,  they  will  suppose 
them  to  be  done  in  the  exercise  of  those  rights,  ra- 
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ther  than  in  gross  usurpations  of  authority.  Now,  1824. 
there  is  no  pretence  to  say,  that  there  existed  any 
right  on  the  part  of  the  congregation  of  the  Epis- 
copal Church  at  Alexandria,  to  choose  aVestry  of 
its  own,  which  should  not  be  the  Vestry  of  the  pa- 
rish. The  church  itself,  with  the  church-yard  •  and 
appurtenances,  belonged  to  the  parish  of  Fairfax. 
It  was  the  parish  church.  The  Vestry,  which  had 
a  right  to  govern  and  manage  its  temporal  con- 
cerns, was  the  parish  Vestry.  It  was  an  Episcopal 
Ciiurch,  under  the  direction  and  authority  of  the 
General  Episcopal  Church  of  Virginia;  and  by  the 
canons  of  that  church,  made  in  conformity  with 
the  laws  of  Virginia,  and  never  repealed,  the  Ves- 
try were  to  be  elected  for  the  parish.  It  is  not 
lightly  to  be  presumed,  therefore,  that  an  election 
of  a  Vestry  was  intended  to  be  made  in  any  other 
manner  than  the  canons  of  the  Episcopal  Church 
and  the  rights  of  the  parishioners  would  justify. 
The  very  fact  of  a  total  silence,  and  absence  of  any 
objection,  through  so  long  a  period,  would  autho- 
rize the  conclusion  that  e  Vestry  was  understood 
to  be  a  parish  Vestry,  an  its  acts  were  for  the  be^* 
nefit  of  the  whole,  and  not  for  the  part  connected 
with  the  Alexandria  Church.  It  should  also  be 
recollected,  that  the  Falls  Church  had  fallen  into 
decay,  and  was  no  longer  used  for  purposes  of  pub- 
lic worship.  It  was  considered  in  the  same  light  as 
if  totally  destroyed ;  and  then,  as  the  Alexandria 
Church  was  the  only  worshipping  church  in  the  pa- 
rish, nothing  could  be  more  natural  than,  in  common 
parlance,  and  in  parochial  records,  to  designate  the 
Vestry  as  the  Vestry  of  the  Episcopal  Church  of, 
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1824.  in>  oral,  Alexandria.  It  was  so  in  a  strict  sense, 
not  because  it  was  not  the  parish  Vestry,  but  be- 
cause the  church  at  Alexandria  was  the  parish 
church,  and  its  congregation,  in  an  ecclesiastical 
sense,  consisted  of  the  Episcopalian  parishioners 
of  Fairfax.  If  we  advert  to  the  history  of  the  Vir- 
ginia legislation  on  this  subject,  there  will  be  found 
a  natural  reason  for  this  apparent  change  of  style, 
without  any  intended  change  of  character.  That 
legislation  is  referred  to,  somewhat  at  large,  in 
the  case  of  Terrett  v.  Taylor,  and  need  not  here 
be  minutely  examined.  The  act  of  1784,  ch.  88. 
created  the  Minister  and  Vestry  of  every  parish  a 
corporation,  by  the  name  of  the  Protestant  Epis- 
copal Church,  in  the  parish  where  they  respec- 
tively resided.  When,  by  the  subsequent  act  of 
1786,  ch.  12.  this  act  was  repealed,  there  was 
provision  made,  that  all  religious  societies  might, 
according  to  the  rules  of  their  sect,  appoint,  from 
time  to  time,  trustees  to  manage  their  property, 
which  trustees  were,  by  the  subsequent  act  of 
1788,  ch.  47.  declared  to  be  the  successors  to  the 
former  Vestries.  The  general  Episcopal  Church 
of  Virginia,  in  convention,  adopted  general  re- 
gulations on  this  subject,  conforming,  in  sub- 
stance, to  the  act  of  1 784,  and  providing  for  the 
regular  appointment  of  Vestries,  who  should  be 
trustees,  for  eyery^  Episcopal  Church  in  every 
parish.  Under  such  circumstances,  the  natural 
denomination  of  the  Vestry  would  be,  the  Vestry 
of  the  Episcopal  Church  in  the  particular  parish. 
And  when,  in  consequence  of  the  separation  of 
the  county  of  Alexandria  from  the  State  of  Vir- 
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gioiai  by  the  cession  to  the  United  Stateier,  the     1824. 
parish  church  fell  within  the  boundaries  of  Alex- 


andria, the  embarrassment  arising  from  this  new  ▼• 
State  of  things,  might  well  create  doubts  as  to  the 
proper  designation,  and  introduce  the  new  appel- 
lation. Whether  this  description  was  right  or 
wrong,  is  of  no  consequence ;  for  if  there  has 
been  no  legal  change  of  character,  in  contempla- 
tion of  law,  the  regular  Vestry  of  this  church 
remains  the  Vestry  of  the  parish.  It  appears 
in  proof,  that  a  number  of  the  congregation  of 
the  church  at  Alexandria,  are  persons  residing 
without  the  boundaries  of  the  District  of  Colum- 
bia, and  in  the  Virginia  part  of  the  parish ;  and 
there  is  not  the  slightest  evidence  that,  in  the 
election  of  Vestries  since  1804,  a  single  pa- 
rishioner of  Fairfax  has  ever  been  refused  his 
vote  at  any  election,  on  account  of  his  residence. 
We  think,  then,  that  the  circumstance  of  a  change 
of  style  in  the  parish  records,  furnishes  no  proof 
of  the  asserted  change  of  character.  In  the  elec- 
tion, however,  of  1810,  the  entry  in  the  books  is, 
that  the  Vestry  were  elected  "  to  serve  the  parish 
as  Vestrymen ;''  and,  immediately  afterwards,  in 
subscribing  the  test,  thcy«peak  of  themselves  as 
the  Vestry  **  of  the  Protestant  Episcopal  Church 
of  Alexandria."  Now,  what  parish  is  here  spoken 
of?  Plainly  the  parish  of  Fairfax,  for  no  other 
parish  is  pretended  to  exist.  And  when  the  Ves- 
try subscribed  the  test,  as  Vestry  of  the  church  of 
Alexandria,  it  is  as  plain  that  they  understood 
that  the  parish  and  the  church  of  Alexandria  > 
meant  the  same  thing.     If  thcp  the  books  of  the 
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1824.     church  are  to  furnish  evidence  against  the  defen- 
^^^7^1^^  dants,  they  are  entitled  to  the  benefit  of  the  same 
V.        records,  by  way  of  explanation. 

The  second  ground  is,  that  the  congregation  of 
the  church  at  Alexandria  has  separated  itself 
from  the  parish,  and  formed  a  distinct  society, 
and  can  no  longer  be  deemed  the  parish  church  of 
Fairfax.  This  is  principally  attempted  to  be  sus- 
tained by  an  agreement  made  in  1803,  which  is 
found  fastened,  by  wafers,  to'  the  vestry  book. 
That  agreement,  after  reciting  that  a  commit- 
tee was  appointed  by  ^^  the  Protestant  Episcopal 
Church  of  Alexandria,"  to  adopt  measures  for 
insuring  a  competent  salary  for  a  Minister,  &c. 
and  that  the  committee  so  appointed  had  reported, 
as  an  advisable  mode,  to  rent  out  the  pews  to 
occupiers  and  others,  at  a  fixed  annual  rent, 
amounting  in  the  aggregate  to  1186  dollars,  and 
further  proposed  soliciting  a  voluntary  subscrip- 
tion to  supply  any  deficiency ;  then  proceeds  to 
state,  that  the  subscribers  agree  to  rent  the  pews, 
and  to  pay  to  the  Rev.  Thomas  Davis,  (then  the 
Rector  of  the  parish,)  the  sums  annexed  to  their 
names,  in  quarterly  payments,  &c.  &c.  reserving 
a  right  to  surrender  up  their  pews  at  the  end  of  a 
year.  Such  is  the  substance  of  the  agreement; 
and  it  is  extremely  difficult  to  perceive  how  it  con- 
duces to  prove,  in  any  shape,  the  establishment  of 
a  new  society.  It  is  to  be  considered,  that  the 
church,  whose  pews  were  to  be  disposed  of,  was 
the  parish  church  of  Fairfax;  and  it  cannot  be 
pretended  that  the  parish  could  be  deprived  of  it, 
except  by  its  own  consent  through  its  authorized 
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ageuts.  A  new  society,  composed  partly  of  the  1824. 
parishionerSi  had  no  more  right  or  power  to  dis- 
pose of  the  pews  than  utter  strangers.  It  would 
be  as  gross  a  usurpation,  and  as  tortious  an  act, 
in  the  one  case  as  in  the  other.  But  there  can  be 
no  doubt,  that  a  parish  may  regulate  the  sale  or 
renting  of  the  pews  of  the  church,  in  such  man- 
ner as  may  conduce  to  the  general  benefit.  The 
parish  is  not  the  less  the  owner  of  the  church,  be- 
cause the  pews  in  it  are  rented  or  sold  to  others ; 
for  the  right  to  the  exclusive  use  of  the  pews,  is 
very  different  from  the  right  to  the  freehold  in  the 
church  itself.  The  agreement,  in  the  present 
case;  was  nothing  more,  and  purports  to  be  no- 
thing more,  than  a  mere  agreement  for  renting 
the  pews.  It  is  made  with  persons  who  are  the 
committee  of  the  church,  and  who  claim  the  right 
to  use  it.  It  is  an  act  which  might  be  done  by 
authority  of  the  parish,  without  in  any  respect 
transcending  its  rights  or  duties.  How  then  is  it 
to  be  deemed  an  act  which  indicates  the  creation 
of  a  new  society,  or  a  separation  from  the  parish  P 
What  authority  could  ady  new  society  claim  to  the 
parish  property  ?  If  such  a  claim  had  been  made, 
it  would  have  been  resisted ;  and  the  very  circum- 
stance, that  no  resistance  was  made,  is  conclu- 
sive that  the  agreement  was  made  in  the  exercise 
of  ordinary  parochial  rights,  and  indicated  no 
severance  of  interests.  In  point  of  fact,  an  agree- 
ment, in  substance  like  the  present,  wa^  made, 
respecting  the  pews  in  this  very  church,  in  the 
year  1785;  and  yet  no  one  supposed  that  thfe 
church  ceased  to  be  the  parish  church.,  or  that  the 
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1824.  subscribers  constituted  a  new  society.  There  is 
^■^JJIlJ^^  another  circumstance,  which  is  too  significant  to 
▼.  be  passed  over  in  silence;  it  is,  that  the  Rev. 
Mr.  Davis,  to  whom  the  agreement  in  question 
refers,  was  regularly  inducted,  in  the  year  1792, 
as  Rector  of  the  parish  of  Fairfax,  and  continued 
to  officiate  as  such,  in  this  very  church,  down  to 
the  year  1806,  three  years  after  this  agreement 
was  made.  During  all  this  period,  the  freehold 
of  the  glebe  was  vested  in  him,  aa  persona  ecclesia. 
How  then  is  it  possible  to  maintain,  that  the  sup* 
port  of  the  Rector  of  the  parish  in  the  exercise  of 
his  parochial  rights  and  duties,  and  the  con- 
tinuance of  the  Rector  in  possession  of  the  glebe 
and  the  church,  can  be  construed  as  an  abandon- 
ment of  all  connexion  with  the  parish,  and  a  re- 
nunciation of  its  privileges?  It  is  a  fact,  also,  cor- 
roborative of  the  view  that  has  been  already  taken 
by  the  Court  of  this  agreement,  that  the  posses- 
sion and  management  of  the  temporalities  of  the 
church,  have  always  been  in  the  Vestries  of  the 
Alexandria  Church,  since  1 804.  They  have  exer- 
cised the  sole  and  exclusive  control  over  them. 
They  have  never  disclaimed,  in  any  ecclesiastical 
assembly,  their  former  connexion.  They  have 
not  applied  to  the  Bishop,  or  other  proper  au- 
thority, to  be  formed  into  a  new  and  distinct  so- 
ciety, separate  from  the  parish.  And  yet  it  is  not 
denied  that,  by  the  rules  and  customs  of  the  sect, 
new  Episcopal  societies  are  not  admitted  to  be 
formed  within  the  bounds  of  existing  parishes, 
without  the  consent  of  the  proper  ecclesiastical 
authority.     In  the  act  of  consecration  of  the 
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church  in  1814,  the  Vestry  expressly  declare  the     1824. 

church  to  be  the  parish  church  of  Fairfax,  and  in 
virtue  of  their  authority,,  as  the  Vestry  thereof, 
they  dedicate  it  to  the  public  worship  of  God ; 
and  the  Bishop  of  the  diocess  then  acknowledged 
and  consecrated  it  as  such.    In  the  year  1807,  the 
Rev.  Mr.  Gibson  was  elected  Rector  of  the  parish, 
upon  the  resignation  of  the  Rev.  Mr.  Davis;  and 
on  that  occasion,    the  Vestry  resolved,  that  he 
should  be  inducted  as  Rector  of  the  parish;  and 
in  the  succeeding  election  of  the  Vestry,  in  the 
same  year,  the  Vestry  are  stated  in  the  records  to 
be  chosen 'Ho  serve  the  parish.''    So  that,  if  in 
the  records  there  are  single  expressions  which, 
standing  alone,  might  be  of  doubtful  interpreta- 
tion, the  solemn  acts  of  the  Vestry  in  consecrating 
the  church,  in  choosing  the  Minister,  and  in  mana- 
ging the  temporalities,  all  point  to  their  character 
as  representatives  of  the  whole  parish.    It  may  be 
added,  that  in  the  bill  of  Terrett  v.  Taylor^  the 
Vestry  assume  to  be  the  parish  Vestry  in  succes- 
sion ;  and  that  in  the  answer  to  the  present  bill, 
by  the  defendants,  who  are  the  existing  Vestry  of 
the  Church  of  Alexandria,  they  assert,  in  the  most 
positive  and  solemn  manner,  tlie  same  character, 
and  utterly  deny  the  allegations  of  the  defendant's 
bill  on  this  point.    So  that,  unless  the  Court  were 
prepared  to  divert  the  clear  purport  of  the  evi-, 
dence,  and  the  solemn  acts  of  the  Church,  for  a 
series  of  years,  and  the  presumptions  arising  from 
long  and  undisputed  possession  of  the  property,  and 
exercise  of  parochial  authority,   on  account  of 
some  irregularities,  which  may  occur  in  the  trans- 
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1824.  actions  of  most  public  bodies,  the  conclusion  can- 
^*^[^^J[^^  not  be  arrived  at,  tliat  the  church  at  Alexandria 
▼•  has  ceased  to  be  tlie  parish  church  of  Fairfax,  or 
that  its  congregation  has  become  a  distinct  society. 
The  third  ground  of  objection  is,  that  the  Ves- 
try were  chosen,  not  by  the  parishioners  of  Fair- 
fax, but  by  subscribers  and  contributors  to  the 
Episcopal  Church  at  Alexandria.  This  objection 
proceeds  upon  the  supposition,  that  if  the  Vestry 
is  defdctoih^  Vestry  of  the  parish,  the  very  mode 
of  choice  demonstrates  that  it  cannot  be  the  Ves- 
try dejure.  Whether,  in  a  case  like  that  before 
the  Court,  the  inquiry  can  properly  be  gone  into 
as  to  the  mode  and  regularity  of  the  choice  of  a  Ves- 
try actually  in  office  and  exercising  the  duties 
thereof;  and  if  the  inquiry  be  proper,  whether  the 
legal  distinction  between  a  Vestry  de  jure  and  de 
facto,  could  avail  the  plaintiff,  are  questions  upon 
which  it  is  not  necessary  for  the  Cotfrt  to  express 
any  opinion.  We  think  a  short  examination  of 
the  subject  will  put  the  objection  at  rest,  whatever 
might  be  the  conclusion  drawn  from  such  a  legal 
distinction. 

Before  the  revolution,  the  Episcopal  Church 
was  the  established  church  of  Virginia,  and  all 
the  parishioners  were  liable  to  be  rated  for  parish 
taxes,  and  were  entitled  to  vote  in  the  choice  of 
the  Vestry.  But  the  church  establishment  fell  with 
the  revolution,  and  the  compulsive  power  of  tax- 
ation ceased ;  and  as  no  person  cou|d  be  compelled 
to  worship  in  the  Episcopal  Church,  or  pay  taxes 
for  its  support,  the  parishioners  of  the  Episcopal 
Church,  in  the  ecclesiastical  sense  of  the  term,  af- 
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lerwards  consisted  only  of  the  Episcopalian  con*     1824. 
trtbutors  and  members.     The  act  of  1784,  ch.  88. 
provided  that,  at  all  future  elections  of  Vestries, 
no  person  ahould  be  allowed  to  vote,  who  did  ^'not 
profess  himself  a  member  of  the  Protestant  Epis- 
copal Church,  and  actually  contribute  towards  its 
support.^'    Although  this  act  was  repealed  by  the 
act  of  1786,  ch.  12.  yet  the  same  act  saved  the 
management  of  their  property  and  regulation  of 
their  discipline,  according  to  the  rules  of  their 
own  sect,  to  all  religious  societies.     By  the  canons 
of  the  Episcopal  Church,  subsequently  passed,  the 
right  to  elect  Vestries  is  confined  to  the  '^  free- 
holders and  housekeepers,  who  are  members  of  the 
Protestant  Episcopal  Church  within  the  parish, 
and  regularly  contribute  towards  the  support  of 
the  Minister,  and  to  the  common  exigencies  of  the 
church  witliin  the  parish.^'     These  canons  being 
assented  to  by  the  various  parishes  which  they  go- 
vern, and  not  being  inconsistent  with  the  laws  of 
Virginia,  are  not  denied  to  be  in  force  for  parochial 
purposes.     Now,  there  is  not  in  this  record  the 
slightest  proof,  that  any  election  of  the  Vestry  has 
been  made  in  any  other  manner,  than  that  pointed 
out  by  the  canons  of  the  church ;  and  the  answer 
of  the  defendants  expressly  avers,  that  the  choice 
has  been  constantly  made  according  to  the  canons 
of  the  church,  and  that  no  person  belonging  to  the 
Falls  Church,  has  ever  been  a  contributor,  or  ever 
offered  to  vote  at  any  election.     It  seems  to  the 
Court,  therefore,  that,  the  elections  being  regularly 
made,  by  persons  qualified  according  to  the  canons, 
the  whole  foundation  of  the  objection  is  removed. 
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1824.  No  inference  can  be  deduced  from  this  circum- 
stance,  in  proof  of  the  Alexandria  Church  having 
separated  itself  from  the  parish,  and  become  a 
distinct  and  independent  society. 

It  has  been  said,  that  the  parishioners  of  the 
whole  parish  are  the  cestuis  que  trust  of  the  glebe 
and  other  parochial  property,  and  ought  to  be 
parties  to  any  bill  to  dispose  of  it.  But  in  an  ac* 
curate  and  legal  sense^  the  parishioners  are  not 
the  cettuis  que  trusty  for  they  have,  individually, 
no  right  or  title  to  the  property.  It  is  the  property 
of  the  parish,  in  its  corporate  or  aggregate  capa- 
cityi  to  be  applied  and  disposed  of  for  parochial 
purposes,  under  the  authority  of  the  Vestry,  who 
are  its  legal  agents  and  representatives.  Upon 
the  sale  of  the  glebe,  the  proceeds  become  paro- 
chial property,  and  must  be  applied  for  the  com- 
mon benefit,  the  maintenance  of  the  Minister,  the 
repairs  of  the  churches,  and  other  parochial  expen- 
ses, by  the  Vestry,  in  good  faith.  But  the  mode, 
and  extent,  and  circumstances,  under  which  the 
fund  is  to  be  applied,  are  necessarily  lefl  to  the  dis- 
cretion of  the  Vestries,  from  time  to  time  chosen. 
An  abuse  of  their  trust,  or  duty,  is  not  to  be  pre- 
sumed ;  and  if  it  should  occur,  the  same  remedy 
will  belong  to  the  parishioners  as  in  other  cases, 
where  money  is  wantonly  misapplied  to  wrong 
purposes,  which  constitute  a  common  fund  for  the 
benefit  of  the  whole  parish,  and  noc  for  the  benefit 
of  a  part.  It  will  be  sufficient  to  decide  upon 
such  a  case  when  it  shall  arise  in  judgment.  But 
the  individual  parishioners  residing  out  of  Alex- 
andria county,  were  no  more  necessary  to  be  made 
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parties  to  the  bill  praying  a  sale  of  the  glebe,  than     1 824. 
the  individuals  residing  within  the  county.     Both  d^JJ^JJ^ 
were  represented  in  the  only  way  known  to  the        ▼. 
laws,  by  the  Vestry  duly  appointed  to  manage  "^^"^p^"' 
parochial  concerns. 

These  are  some  of  the  reasons  which  have  led 
the  Court  to  the  conclusion  that  has  been  already 
stated,  to  wit,  that  the  Vestry  of  the  church  in 
Alexandria  is,  in  succession,  the  regular  Vestry 
of  the  parish  of  Fairfax. 

This  decision  renders  it  unnecessary  to  con- 
sider the  other  points  raised  at  the  argument; 
and  it  remains  only  to  declare,  that  the  judgment 
of  this  Court  is,  that  the  decree  of  the  Circuit 
Court  dismissing  the  bill,  be  affirmed  with  costs. 


[Local  Law.] 

DoDDRiDQE  V.  THOMPSON  and  others. 

Under  the  reserve  contained  in  the  cession  act  of  Virginia,  and  under 
the  acts  of  Gongre84.6f  August  lOtb,  1790,  ch.  67.  [xl.]  and  of 
June  9th,  1794,  ch.  2d8«,[lxii.]  tiie  whole  country  lying  heiwten  the 
Scioio  and  LitiU  Miami  rivers,  was  subjected  to  the  military  war- 
rants, to  satisfy  which  the  reserve  was  made. 

The  territory  lying  between  two  rivers,  is  the  whole  country  from  their 
sources  to  their  mouths ;  and  if  no  branch  of  eitiier  of  iliem  has  ac- 
quired the  name,  exclusive  of  another,  the  main  branch,  to  its 
source,  must  be  considered  as  the  true  river. 

The  act  of  June  seth,  18  It,  ch.432.  [cix.]  to  ascertain  the  western 
boundary  of  the  tract  reserved  for  the  military  warrants,  and  which 
provisionally  designate  /iwrffotr'*  line.  ^%  th«  w<»^ti»rn  hninvlary,  dUI 
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not  inyalidate  the  title  .to  land  between  tliat  line  and  RoherU^ 
line,  acquired  under  a  Virginia  military  warrant,  previous  to  the 
Doddridge       passage  of  that  act. 

▼.  •        The  land  between  Ludlow's  and  Roberts'  line  was  not  withdrawn 
pson.      ^^^^  ^^  territory  liable  to  be  surveyed  for  military  warrants,  by 
any  act  of  Congress  passed  before  the  act  of  June  26th,  181t,  ch. 
4S1.  [.cix.] 

ERROR  to  the  Circuit  Court  of  Ohio. 

March  elk.  This  cause  was  argued  by  Mr.  Clay,  for  the 
plain tifisi  and  bj  the  Attorney-General,  for  the 
defendants. 

Mdnh  lett.      Mr.   Chief  Justice  Marshall   delivered   the 
opinion  of  the  Court. 

Both  parties  in  this  cause  claim  under  grants 
made  by  the  United  St(  :es,  in  that  tract  of  coun- 
try which  was  reserve  by  Virginia^  out  of  her 
cession  to  Congress,  for  the  purpose  of  satisfying 
the  claims  of  her  officers  and  soldiers  on  conti- 
nental establishment.  The  reserve  was  at  first 
dependent  on  a  deficiency  of  good  land,  to  satisfy 
those  claims,  in  a  territory  reserved  for  the  same 
objects  in  Kentucky,  which  was  then  a  part  of 
Virginia;  but  the  necessity  of  making  this  fact 
appear,  was  afterwards  dispensed  with,  and  the 
deficiency  w^^  admitted  to  exidt.  The  plaintifi^ 
having  the  oldest  patent,  has,  of  course,  the  better 
title,  if  his  patent  be  valid. 

A  case  was  agreed  in  the  Circuit  Court,  on 
which  a  pro  forma  judgment  was  rendered  for 
the  defendant,  which  is  now  before  this  Court  on 
a  writ  of  error. 
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The  plaintiff  claims  under  a  military  warrant,     1824. 
isaued  to  one  of  the  officers  of  the  Virginia  line,  ^J^T^JJ^ 
on  continental  establishment ;  and  the  defendant,        ▼. 
under  a  purchase  made  from  the  United  States,       ^P^^- 
subsequent  to  the  emanation  of  the  plaintiff's 
grant.    The  first  question  made  in  the  cause  is, 
whether  the  land  in  controversy  be  within  the  Vir- 
ginia reserve.    The  words  are,  that  if  the  quan- 
tity of  land  reserved,  on  the  south-east  side  of  the 
Ohio,  ^*  for  the  Virginia  troops  on  continental  es- 
tablishment,  should  prove  insufficient  for  their 
legal  bounties,  the  deficiency  should  be  made  up 
to  the  said  troops,  in  good  Jands  between  the 
Scioto  and  Little  Miami.'' 

In  1790,  Congress  passed  an  act,"  in  which, 
after  reciting  that  the  agents  for  the  troops  of 
Virginia  had  reported^  to  the  Executive  of  that 
State,  that  there  was  a  deficiency  of  good  lands 
in  the  territory  reserved  on  the  south-east  of  the 
Ohio,  and,  after  directing  the  Secretary  of  War 
to  make  a  return  to  the  Executive  of  that  State 
of  the  number  of  officers,  non-commissioned  offi- 
cers, and  privates,  who  Served  in  the  Virginia  line 
on  continental  establishment,  it  is  enacted,  **  that 
it  shall  and  may  be  lawful  for  the  said  agents  to 
locate,  to  and  for  the  use  of  the  said  troops,  be- 
tween the  rivers  Scioto  and  Little  Miami,  such  a 
number  of  acres  of  good  land,  as  shall,  together 
with  the  number  already  located  between  thie  said 
two  rivers,  and  tl^e  number  already  located  on  the 
90uth-easterly  side  of  the  river  Ohio,  be  equal  to 

«2  u.s.L^no 


472  CASES  IN  TIIL  SUPKEMt:  COLUJ' 

1824.    the  aggregate  amount  so  to  be  returned,  as  afore- 

^JJJJ^JT^  said,  by  the  Secretary  of  the  Department  of  War." 

T.  In  June,  1794|  Congress  passed  another  act* 

ompMHi.  ^^  ^jg  gybj^jji;^  declaring  that  every  officer  and 

soldier  of  the  Virginia  line,  on  continental  esta- 
blishment, entitled  to  bounty  lands,  between  the 
Scioto  and  Little  Miami  rivers,  "  shall,  on  pro- 
ducing the  warrant,  or  a  certified  copy  thereof, 
and  a  certificate  under  the  seal  of  the  office  where 
the  said  warrants  are  legally  kept,  that  the  same, 
or  a  part  thereof,  remains  unsatisfied;  and  qn  pro- 
ducing the  survey,  agreeably  to  the  laws  of  Vir- 
ginia, for  the  tract  or  tracts  to  which  he  or  they 
may  be  entitled,  as  aforesaid,  to  the  Secretary  of 
the  Department  of  War,  such  officer  and  soldier, 
his  or  their  heirs  or  assigns,  shall  be  entitled  to, 
and  receive  a  patent  for  the  same,  from  the  Presi- 
dent of  the  United  States." 

Under  these  acts  the  plaintiff^s  patent  was 
issued:  It  is  not,  we  think,  to  be  questioned, 
that  under  the  reserve  contained  in  the  cession  act 
of  Virginia,  and  under  the  acts  of  Congress 
which  have  been  recited,  the  whole  country  lying 
between  the  Scioto  and  Little  Miami  was  subject- 
ed to  the  military  warrants,  to  satisfy  which  the 
reserve  was  made,  and  any  part  of  it  might  be  sur- 
veyed for  any  person  holding  such  warrant.  What 
is  the  extent  of  this  country  ? 

The  plaintifi* contends,  tliat  it  is  the  territory  be- 
tween the  Ohio,  into  which  both  riyers  empty,  and 
a  line  to  be  drawn  from  the  gourde  of  the  main 

a  2  U.S.  L.  440, 
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branch  of  one  Yivel'  to  the  source  of  the  main     1824. 
branch  of  the  other,  and  the  rivers  themaelvesi  from  ^^^^j^J^J^ 
their  soarc€p  to  dieir  mouths.  t. 

The  Scioto  is  a  Joauch  longer  river  than  the  Lit-  ^'"^^p**- 
tle^Miamiy  and  the  defendant  has  suggested,  that 
the  country  reserved  may  be  limited  by  the  Ohio 
on  one  side^  and  a  line  drawn  from  the  source  of 
the  Miami  to  the  Scioto,  whi^h  shall  be  parallel 
with  the  Ohio,  on  the  opposite  side.  But  this  sug- 
gestion has  not  been  prested ;  and  the  idea  it  con- 
veys, is  directly  opposed  to  the  words  of  thereserve, 
and  the  construction  which  has  been  uniformly  given 
to  the  deed  of  cession  by  both  the*  contracting  par- 
ties. Tlie  territory  lying  between  two  rivers,  js 
thi9.  whole  country,  from  their  sources  to  their 
mouths ;  and  if  no  fork  of  either  of  them  has  ac- 
quired  the  name,  in  exclusion  of  another,  the  main 
branch,  to  its  source,  must  be  considered  as  the 
true  river.  Any  other,  rule  would  be  arbitrary, 
depending  on  caprice,  not  on  principle ;  and  the 
whole  legislation  of  Congress  upon  the  subject 
shows,  we  think,  a  disposition  to  be  guided  by 
this  reasonable  rule. 

We  are  relieved  from  the  inquiry  respecting  the 
main  branches  of  these  rivers,  by  the  case  agreed, 
which  finds  a  map,  certified  by  the  commissioner 
of  the  land  office,  dated  the  26di  of  February, 
1820 ;  and  that  a  line  on  the  said  map,  marked  and 
thereon  described  as  Roberts' line,  represents  a 
.  line  extending  from  the  source  of  the  Little  Miami 
to  the  source  of  the  Scioto,  and  that  the  soQrces  of 
both  rivers  are  truly  shown  thereon. 

Admitting  this  line  to  con   ttute  the  true  boun- 

Vol.  IX.  60 
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1824.  dary  of  the  military  reserve,  the  land  in  controver-' 
)^^^^^  ^7  ^P^  within  it ;  and  the  plaintiflTs  patent  would, 
T.  consequently,  be  valid,  if  it  depended  entirely  on 
the  original  deed  of  cession,  and  the  acts  of  Con- 
gress which  have  been  recited.  Biit  the  defend- 
ant's counsel  contends,  that  as  the  plaintiflTs  title 
was  to  be  derived  from  the  government  of  the 
Union,  it  must  have  been  obtained  conformably  to 
the  Taws  of  the  United  States,  or.  is  invalid. 

It  has  been  very  truly  observed,  that,  while  the 
government  of  the  Union  is  to  be  considered  as 
holding  the  territory  ceded  by  Virginia,  in  trust 
for  the  oflScers  arid  soldiers  of  the  Virginia  line,  so 
far  as  the  reservation  for  their  benefit  extends,,  it  is 
also  to  be  considered  as**  holding  the  lands  not  re- 
served, in  trust  for  the  nation ;  and  as  being  bound 
by  its  high  dutieff)to  execute  that  trust.  Congress^ 
therefore)  found  it  necessary  to  provide  for  the  sale 
of  the  territory  not  included  within  the  reserve; 
and  its  laws  made  for  this  purpose  may  control, 
and  have  controlled,  the  o/iginal  rights  of  the  mili- 
tary claimants,  and  have  established  a  line  between 
thd  sources  of  the  Scioto  and.  Little  Miami,  dif- 
ferent from  that  for  which  the  plaintiff  contends. 

Without  questioning  the  power  of  the  govern- 
ment, the  Court  will  proceed  to  inquire  whether 
Congress  has  passed  any  law,  contracting  the  mi- 
litary reserve  within  narrower  limits  than  are  pre- 
scribed bv  the  deed  of  cession,  as  herein  constm- 
ed,  or  has  made  any  provision  which,  in  any  man- 
ner, affects  the  plaintiff's  grant 

In  May,  1785,  Congress  passed  '^  an  ordinance 
for  ascertaining  the  mode  of  granting  lands  in  the 


OP  THE  UNITED  STATES.  475 

weBtern  territory,"  in  which,  for  the  purpose  of  se-     1824. 
curing  to  the  officers  and  soldiers  of  the  Virginia  DoddridST 
line,  on  continental  establishment,  the  bounties        ▼• 
granted  them  by  that  State,  it  is  ordained,  "that       '"^"* 
no  part  of  the  land  between  the  rivers  called  Little 
Miami  and  Scioto,  .on  the  north-west  side  of  the 
river  Ohio,  be  sold,  or  in  any  manner  alienated, 
until  there  shall  first  have  been  laid  off  and  appro- 
priated for  the  said  officers  and  soldiers,  and  per- 
sons claiming  under  them,  the  lands  they  are  en- 
titled to,  agreeably  to  the  said  deed  of  cession,  and 
act  of  Congress  accepting  the  same." 

In  May,  1796,  Congress  passed  an  act*  for  the 
survey  and  sale  of  these  lands,  directing  the  ap- 
pointment of  a  Surveyor  General,  whose  duty  it 
should  be  "to  survey  and  mark  the  unascertained 
outlines  of  the  lands  lying  north-west  of  the  river 
Ohio,  and  above  the  mouth  of  the  river  Kentucky, 
in  which  the  titles  of  the  Indian  tribes  have  been 
extinguished,  and  to  divide  the  same  in  the  man- 
ner hereinafter  directed." 

The  2d  section  enacts,  "  that  the  part  of  the 
said  land  which  has  not  been  already  conveyed," 
&c.,  "  or  which  has  not  been  heretofore,  and  du- 
ring the  present  session  of  Congress  may  not  be, 
appropriated  for  satisfying  military  land  bounties, 
and  for  other  purposes,  shall  be  divided,"  &,c. 

This  law,  then,  which  gives  to  the  Surveyor  Ge- 
neral his  authority  to  survey  the  country  generally, 
and  to  lay  off  the  lands  as  prescribed  in  the  act, 
excludes  from  this  general  authority  all  lands  pre- 

n2V.S.L.  588. 
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1824.     tioualy  appropriated  for  militaif  lafld  .bountiesi 
aiid  for  otber  purpoaea ;  and^  ooDseqaently,  ex- 


Doddridgt 

T.       cludea  the  lands  between  the  Scioto  and  the  Little 

In  May,  1800,  Congress  passed  ah  acf  providing 
further  for  the  sale  of  these  lands,  and  establish- 
ing for  that  purpose  four  land  officeH.  The  places 
at  which  these  offices  shall  be  fixed  are  designated 
in  the  act,  flhd  the  district  of  Country  attached  to 
each,  is  described.  Neither  of  these  districts  com- 
prehends, any  lands  between  the  Scioto  and  the 
Little  Miami.  The  Surveyor  General  was  not 
authorized  to  survey  any  lands  within  the  military 
reserve,  nor  was  the  sale  of  such  lands  authorised  at 
any  of  the  land  offices.  In  the  execution  of  this  act, 
the  Surveyor  General  caused  a  line  to  be  i^un  from 
the  source  of  the  Little  Miami  towards  what  he  sup- 
posed to  be  the  source  of  the  Scioto,  which  is  de- 
nominated Ludlow's  line,  and  surveyed  thc)  landis 
west  of  that  line  in  .sections  and  parts  of  sections, 
as  prescribed  in  the  act  of  Congress. 

In  March,  1804,'^  Congress  passed  a  law  for  as- 
certaining the  ^boundary  of  the  land  reserved  by 
the  State  of  Virginia  for  military  bounties,  which 
enacts, 'Uhat  the  line  run  under  the.  direction  of 
the  Surveyor  General  of  the  United  States,  from 
the  source  of  the  Little  Miami  towards  the 'source 
of  the  Scioto,  and  which  binds,  on  the  east,  the 
surveys  of  the  lands  of  the  United  States,  shall, 
together  with  its  course  continued  to  the  Scioto  ri- 
ver, be  considered  and  held  as  the  westerly  boun- 

a  S  U.S.L.S%5. 
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dary  lihe/north  of  the  source  of  the  Little  Miami^  1824. 
of  the  territory  reserved  by  the  State^6f  Virginia, 
between  the  Little  Miami  and  the  Scioto  rivers, 
for  the  use  of  the  officers  and  soldiers  of  the  conti- 
nental liniBx^  that  Htate  :  Provided,  that  the  State 
of  Virginia  shall,  within  two  years  after  the  passing 
of  this  act,  recognise  such  line  as  the  boundnry  of 
the  said  territory."  The  line  mentioned  in  this 
act,  is  called.  Ludlow's  line. 

This  act  shows,  we  think,  very  clearly,  that . 
Congress  did  not  mean  to  assert  a  power  to  fix  the 
western  boundary  of  the  military  reserve.  The 
deed  of  cession,  and  the  act  of  acceptance,  were 
considered  as  forming  a  contract  respecting  a  ter- 
ritory, the  western  line  of  which  could  not,  at  the 
time,  be  fixed  with  precision,  and  which  was  una- 
voidably described  ip  terms  requiring  subsequent 
3xplanation  and  adjustment.  This  adjustment 
was  to  be  made,  not  by  one  of  the  parties,  but  by 
both;  and  this  act  is  an  essay  towards  it  Con^ 
gress  makes  a  proposition  to  Virginia,  by  which 
the  United  States  are  to  be  bound,  provided  Vir- 
ginia accepts  it  within  two  years.  If  it  be  not 
accepted  within  that  time,  the  parties  stand  on 
their  original  rights,  as  ifit  had  never  been  made. 
This  is  a  very  fair  and  equitable  proceeding  on 
the  part  of  the  government,  and  is  founded  on 
the  idea  that  the  rights  of  the  parties  <u*e  equal. 
Had  Virginia  accepted  this  proposition,  it  would 
have  become  a  contract,  and  Ludlow's  liqe  would 
have  been  established  as  the  western  boundary 
of  the  military  reserve ;  the  land  in  controversy 
lying  west  of  that  line,  would  not  have  been 
liable  to  be  surveyed  to  satisfy  the  plaintifi''s  war- 
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rant.    But  Virginia  did  not  accept  the  proposition, 
^J^j^'  and  the  rights  of  the  parties  remained  as  if  it  had 
▼.        never  been  made.  ^ 

Thompson,  j^^  jg  jg .  Congress  made  another  effort  to  esta- 
' '  blish  this  line.  The  President  was  authorized  to 
appoint  three  commissioners,  to  meet  commission- 
ers to  be  appointed  by  Virginia,  who  were  to 
agree  on  the  western  line  of  the  military  reserve, 
and  to  cause  the  same'^to  bo  surveyed  and  marked 
out.  Should  commissioners  from  Virgitiia  fail  to 
meet  them,  they  were  to  proceed  alone,  and  make 
their  report  to  the  Executive.  In  the  mean  time, 
and  until  the  line  should  be  established  by  consent, 
Ludlow's  line  was  to  be  considered  as  constituting 
the  western  boundary  of  the  Virginia  reserve. 

The  commissioners  of  the  United  States  were 
met  by  those  of  Virginia,  and  they  proceeded  to 
ascertain  the  sources  of  the  two  rivers,  and  em- 
ployed a  Mr.  Charles  Roberts  to  survey  and  mark 
a  line,  from  the  source  of  one  to  that  of  the  other. 
This  line  is  called  Roberts^  Itne,  is  reported  by 
the  commissioners  to  the  Executive,  and  is  found, 
in  the  case  agreed,  to  represent  truly  a  line  drawn 
from  the  source  of  the  Little  Miami  to  the  source 
of  the  Scioto.  The  Virginia  commissioners,  how- 
ever, refused  to  accede  to  this  line,  and  claimed  to 
run,  from  the  source  of  the  Scioto,  a  straight  line 
to  the  mouth  of  the  Little  Miami,  which  would 
pass  south  of  that  river,  and  include  a  considera- 
ble tract  of  country  not  lying  between  that  river 
and  the  Scioto.  This  demand  prevented  an  agree- 
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uient  establidbing  Roberts'  line;  and  as  tbd  act  of  I824. 
June,  1812,  provirtionally  deAignated  Ludlow's 
line  as  the  western  boundary  of  the  rewcnre,  un(0 
one  should  be  &iifMy  e8tabli»ho(l»  with  the  consent 
of  Virginia,  it  reinainH.the  bnun»l:«ry  Tor  the  pre- 
sent. Had  the  plaintiff's  title  been  itcquired  sub- 
sequent to  the  passage  of  this  act,  there  would 
be  much  force  in  the  objection  to  it;  but  it  was 
acquired  before  this  act  passed,  and  cannot,  we 
think,  be  affected  by  it.  Congress  cannot  have 
intended  to  annul,  by  a  legislative  act,  a  title 
which  was  valid  at  the  time ;  and  a  law  which  does 
not  express  that  intention  ought  not  to  have  that 
effect  given  to  it  by-  construction.  If  the  words  of 
the  act  of  1804  were  doubtful,  wfiich  they  are  not, 
the  act  of  1812  would  expound  them,  and  show 
that  not  even  a  temporary  boun<lary  had  been  pre-" 
viously  fixed.  The  appointment  of  commission" 
ers  to  meet  others  to  be  appointed  by  Virginia,  who 
were  to  agree  upon  and  mark  the  true  line,  and  the 
establishment  of  a  temporary  line  till  such  agree- 
ment should  be  made,  prove  incontestably,  that 
Congress  did  not  suppose  theiipe  to  be  established. 
Had  the  commissioners  from  Virginia  assented  to 
the  equitable  proposition*  made  by  thoi^  of  the 
United  States,  the  plaintiff's  patent,  founded  on 
a  survey  made  before  that  time,  would  be  admit- 
ted to  be  unassailable.  And  yt>;t  the  land  was,  in 
fact,  within  the  territory  actually  reserved  at  the 
time  the  survey  was  made,  and  no  hiw  had  then 
passed  substituting  any  other  line  for  the  true  one. 
The  act  of  1812  does  not  look  back,  and  annul, 
existing  titles;  it  is  entirely  prospective,  aAd  leaves 
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1824.    prior  titles  a«  it  found  them.   If|  then^  tfaere  be  no 
^^^^Jj^  other  act  of  Congress,  which  impairs  this  patent^ 

▼.  it  must  be  considered  as  valid. 
Thoropfoik  ijijj^  defendant  contends  that  there  are  previous 
acts,  by  which  the  land  between  Ludlow's  and 
Roberts'  lines  was  withdrawn  from  the  territory 
liable  to  be  surveyed  for  military  warrants.  The 
act  of  1804,  already  mentioned,  enacts,  ^' that  all 
officers  and  soldiers,  or  their  legal  representatives, 
entitled  to  bounty  lands  within  the  above  teen* 
tioned  reserved  territory^  shall  complete  their  lo- 
cations within  three  years  after  the  passing  pf  this 
act,"  and  that  the  locations  made  within  tMat  part 
of  the  territory  to  which  the  Indi^  tide  has  been 
extinguished,  shall  be  surveyed,  and  -the  surveys 
returned  to  the  Department  of  War,  within  five 
years.  The  3d  section  provides,  that  such  parts 
of  the  territory  as  shall  not  have  been  located,  and 
such  part  as  shall  not  have  been  surveyed,  and 
the  surveys  returned  to  the  Department  of  VV^ar, 
within  the  times  prescribed  by  the  act,  shall  be 
released  from  any  claim  for  such  bounty  lands, 
and  shall  be  disposed  of  in  conformity  with  the 
laws  passed  for  that  purpose. 

In  March,  1807,  an  act  passed,  giving  three 
years  farther  time  for  making  locations,  and  five 
years  farther  time  for  making  and  returning  sur- 
veys ;  **  Provided,  that  no  locations,  as  aforesaid, 
within  the  abbve  mentioned  tract,  shall,  after  the 
passing  of  this  act,  be  made  on  tracts  of  land  for 
which  patebts  had  previously  been  issued,  or 
whidjf  bad  beed_  previously  surveyed;  and  any 
patent  whiek;  omy  r4i6verUi«less  l)e  obtained,  for 
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laod  located  contrary  to  the  provisions  of  this  sec*     1824. 
tioni  shall  be  considered  as  null  and  void." 

The  time  for  making  locations  and  surveys  was 
farther  extended,  by  subsequent  acts  containing 
the  same  prQviso. 

The  defendant  contends  that  this  proviso  com- 
prehends the  land  previously  surveyed  by  the 
Surveyor  Greneral  of  the  United  States. 

We  do  not  concur  in  this  opinion,  for  several 
reasons. 

The  words  refer  to  the  whole  military  reserve, 
and  seem  intended  to  apply  to  surveys  which  might 
be  made  throughout  that  entire  tract  of  country, 
not  to  the  land  surveyed  in  townships,  sections, 
and  parts  of  sections,  by  the  United  States,  west 
of  Ludlow's  line.  Thero  were  such  surveys. 
The  records  of  this  Court  show,  that  many  con- 
troversies were  produced  in  that  country,  by  the 
mode  of  .locating  and  surveying  military  lands, 
which  had  been  adopted  vnder  the  laws'  of  Vir- 
ginia; and  it  is  not  unreasonable  to  suppose,  that 
Congress,  when  giving  farther  time  to  mafce  loca- 
tions and  surveys,  might  be  disposed  to  cure  the 
defects  in  titles  already  acquired,  and  to  prevent 
second  locations  on  landa  already  located.  The 
words  of  the  proviso  too  are  adapted  to  the  saving 
of  private  rights. 

It  has  great  influence,  we  think,  on  this  ques- 
tion, that  if  the  proviso  be  construed  to  compre- 
hend the  surveys  made  by  the  United .  States,  it 
would  amount  to  the  establishment  of  Ludlow's 
Ime;  for  those  surveys  were  made  up  to  that  line, 
and  would  indirectly  curtail  the  Virginia  military 
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1824.  reserve.  This  was  obviously  not,  at  that  time, 
^JJ^JJ^  the  intention  of  the  government.  Subsequent  to 
T.  this  period,  in  1812,  commissioners  were  ap- 
^^^'  pointed  for  the  purpose  of  agreeing  with  those  of 
Virginia  on  the  true  line,  and  marking  it;  who' 
were  directed  *^  to  note  the  intersections,  if  any, 
of  said  line  with  any  surveys  heretofore  authorized 
by  the  United  States."  Congress  was  induced  lo 
give  farther  time  for  making  these  locations  and 
surveys,  by  a  just  sense  of  the  real  difficulties  at- 
tending the  completion  of  titles  in  that  country, 
and  an  equitable  regard  for  the  righjts  of  the 
claimants.  There  can  be  no  reason  to  suppose 
that  it  was  intended  to  withdraw  one  part  of  the 
country  from  these  claims  more  than  another. 

If  this  intention  had  existed,  it  would  have  been 
manifested  in  more  intelligible  and  direct  words. 
Instead  of  the  ambiguous  language  used  in  this 
proviso,  all  locations  would  have  been  restrained 
beyond  Ludlow's  line;  Congress  would  have 
avowed  its  intention  in  plain  terms,  and  would 
have  effected  its  object  by  direct  means.  But 
the  course  of  legislation  which  has  been  pursued 
on  this  subject,  the  scrupulous  regard  which  the 
government  has  shown  to  the  conditions  on  which 
the  cession  of , Virginia  was  made,  the  liberiEd  and 
fair  offers  of  the  United  States,  for  adjusting  the 
real  extent  of  the  reserve,  forbid  a  construction 
which  would  indirectly  abridge  that  reserve. 

But  were  it  to  be  admitted  that  the  proviso  does 
comprehend  the  lands  between  the  lines  surveyed 
by  Roberts  and  Ludlow,  that  admission  could  not 
affect  this  cause.  The  words  of  the  proviso  lu-e, 
*'  that  no  locations  shall  be  made  on  tracts  of  land. 
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Ibr  which  patents  had  been  previously  issued,  or  1824. 
which  had  been  previously  sujrveyed.''  The  pro- 
hibition respects  future  locations,  not  future  sur- 
veys; and  the  case  does  not  show  when  this  loca- 
tion was  made.  It  might  have  been  made  previous 
to  the  passage  of  the  act  of  1807;  and  the  pre- 
sumption of  law  is,  that  it  was  made  before  that 
time,  since  the  patent  is  presumed  to  be  valid, 
until  the  contrary  is  shown. 

On  both  points,  the  Court  is  of  opinion  that  the 
law  upon  this  case  is  for  the  plaintiff,  and  that  the 
judgment  of  the  Circuit  Court,  in  favour  of  the 
defendants,  must  be  reversed,  and  judgment  en- 
tered for  the  plaintiff. 

Judgment  reversed. 


RiGGS  v.  Tayloe. 

If  a  party  intend  to  use  a  written  insu-oment  in  evidenoe,  be  mast 
produce  the  original,  if  in  his  possession.  But  if  it  is  in  the  pos- 
session of  the  other  party,  who  refuses  to  produce  it,  after  notice, 
or  if  the  original  is  lost  or  destroyed,  secondary  eWdenee  (being 
the  best  which  the  nature  of  the  case  allows)  will  be  admitted. 

The  party,  in  such  case,  may  read  a  counterpart ;  or,  if  there  is  no 
counterpart,  an  examined  copy ;  or,  if  no  such  copy,  may  gire 
parol  evidence  of  the  contents. 

Where  a  writing  has  been  Toluntarily  destroyed,  for  fraudulent  pur- 
poses, or  to  create  an  excuse  for  its  non-production,  secondary,  etf* 
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1 824*  ^^"^'^  ^  ^^  conteDto  ii  nol  admisiible.    But  wb«ra  the  dantruetion 

^^^1^^^^^  or  lots  (although  Toiuntaiy)  happens  through  mistake  or  accident. 

Biggs  such  eWdence  will  be  admitted. 


T. 

Tayloe. 


ERROR  to  the  Circuit  Court  for  the  District  of 
Columbia. 


nb.  uth.      This  cause  was  argued  by  Mr.  /Tcy,,  for  the 
plaintiff,  and  bj  Mr.  Hay,'  for  the  defendant. 

MankiM.      Mr.  Justice  Todd  delivered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  brought  bj  th^ 
plaintiff  against  the  defendant  in  the  Circuit  Court 
of  the  District  of  Columbiai  upon  a  contract  in 
writing,  entered  into  between  the  plaintiff  and  de- 
fendant, for  the  sale  of  bank  stock  of  the  Central 
Bank  of  Georgetown.  At  the  time  that  this  con- 
tract was  entered  into,  each  party  had  a  counter- 
part of  the  contract,  and  the  plaintiff  alleging  the 
loss  of  his,  he  gave  notice  to  the  defendant  to  pro- 
duce, upon  the  trial,  the  one  which  he,  the  defen- 
dant, had ;  but  the  defendant  declined  producing 
it,  stating  that  he  had  lost  his  also.  Id  conse- 
quence of  these  losses,  the  plaintiff,  upon  the 
trial  of  the  cau9e,  offered  to  prove,  by  a  person 
who  wiGU9  a  witness  to  the  contract,  and  h^d  sub- 
selibed  it  as  such,  the  contents  of  the  contract, 
and  to  entitle  himself  to  give  this  testimony,  made 
the  following  affidavit:  <' The  plaintiff  in  this 
cause  itaakes  oath,  in  relation  to  the  memorandum 

4^,n^dUdt»NalfyimEmd.  344.  1  PkOL m Emi.  itf. 
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of  agreement  between  the  defendant  and  himself,     1824. 


Kw 


relative  to  the  stock  in  the  deelaaition  mentioned, 
that  hia  impression  is,  that  he  tore  up  the  same.  r 
after  the  transfer  of  the  stock,  believing  that  the  ^^^ 
statements  upon,  which  the  contract  had  been 
made  were  correct,  and  that  he  would  have  no 
further  use  for  the  paper.  He  is  not  certain  that 
he  did  tear  it  up,  and  does  not  recollect  doing  so, 
but  such  is  his  impresiion*  If  he  did  not  tear  it 
up,  it  has  become  lost  or  mislaid ;  and  that  he  has 
searched  for  it  among  his  papers  repeatedly,  and 
cannot  find  it''  The  defendant  objected  to  this 
testimony,  and  insisted  that  no  evidence  ciught  to 
be  given  of  the  contents  of  the  said  contract. 
The  Court  sustained  the  objection ;  whereupon 
a  verdict  and  judgment  was  given  for  the  defen- 
dant The  plaintiff  filed  a  bill  of  exceptions  to 
the  opinion  of  the  Court,  excluding  the  evidence 
aforesaid  from  going  to  the  jury,  and  the  cause 
is  brought  up  to  this  Court  by  a  writ  of  error. 

The  only  question  to  be  decided  by  this  Court 
is,  whether  the  Circuit  Court  erred  in  rejecting 
the  said  evidence.  > 

Whether  the  plaintiff  in  the  cause  was  a  com* 
potent  witness  to  prove  the  loss  or  destruction  of 
the  written  agreement,  referred  to  in  the  bill  of 
exceptions,  need  not  be  inquired  into,  as  it  was 
not  objected  to  in  the  Court  below,  and  the  ques- 
tion was  waived  by  the  defendadt's  counsel  in  this 
Court 

The  admissibility  of  evidence  of  the  loss  of  a 
deed  or  other  written  instrument,  is  addressed  to 
the  Court,  and  not  to  the  jury. 
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The  generdl  rule  of  evidence  is,  if  a  party  in- 
tend to  use  a  deedy  or  any  other  instrument,  in 
evidence,  he  ought  to  produce  the  original,  if  he 
has  it  in  his  possession ;  but  if  the  instrument  is 
in  the  possession  of  the  other  party,  who  refuses 
to  produce  it,  after  a  reasonable  notice,  or  if  the 
original  is  lost  or  destroyed,  secondary  evidence, 
which  is  the  best  that  the  nature  of  the  case  allows, 
will  in  that  case  be  admitted.  (Phillips  on  Evid. 
399.)  The  party,  after  proving  any  of  those  cir- 
cumstances, to. account  for  the  absence  of  the 
original,  may  read  a  counterpart,  or,  if  there  is 
no  counterpart,  an  examined  copy,  or,  if  there 
should  not  be  an  examined  copy,  he  may  give 
parol  evidence  of  the  contents. 

It  is  contended  by  th  3  defendant's  counsel,  that 
the  affidavit  is  defec  ive,  not  being  sufficiently 
certain  or  positive,  as  to  the  loss  of  the  original 
writing.  The  affiaht  only  states  his  impresnon 
that  he  tore  it  up ;  and  if  he  did  not  tear  it  up, 
it  has  become  lost  or  mislaid ;  that  this  is  in  the 
alternative,  and  not  certain  or  positive.  We  do 
not  concur  in  this  reasoning.  An  impression  is 
an  iniage  fixed  in  the  mind,  it  is  belief;  and  be- 
lieving the  paper  in  question  was  destroyed,  has 
been  deemed  sufficient  to  let  in  the  secondary 
evidence.  (Phillips  on  Evid.  399.  7  East,  66. 
8  Eatstj  284.)  The  alternative  alluded  to  is,  '^  if 
he  did  not  tear  it  up,  it  has  become  lost  or  mis- 
laid." Now,  if  he  tore  it  up,  it  was  destroyed; 
if  it  was  not  destroyed,  it  was  lost  or  mislaid ;  in 
either  event,  it  was  not  in  the  power  or  pos- 
session of  the  affiant,  which,  we  think,  is  suffi- 
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ciently  certain  and  positive  to  let  in  the  secondary     1824. 
evidence. 

It  is  further  contended,  that  it  appears  from  the 
plaintiflTs  own  showing,  the  destruction  or  loss  of 
the  writing  was  voluntary  and  by  his  default ;  in 
which  case,  he  ought  not  to  be  permitted  to  prove 
its  contents.  It  will  be  admitted^  that  where  a 
writing  has  been  voluntarily  destroyed,  with  an 
intent  to  produce  a  wrong  or  injury  to  the  oppo- 
site party,  or  for  fraudulent  purposes,  or  to  ('rente 
an  excuse  for  its  non-production,  in  such  cases  the 
secondary  proof  ought  not  to  be  received ;  but  in 
cases  where  the  destruction  or  loss  (although  vo- 
luntary) happens  through  mistake  or  accident,  the 
party  cannot  be  charged  with  default.  In  this 
case,  the  affiant  states,  that  if  he  tore  up  the  pa- 
per, it  was  from  a  belief  that  the  statements  upon 
which  the  contract  had  been  made  wei*e  correct| 
and  that  he  would  Jiavje  no  further  use  for  the 
paper.  In  this  he  was  nit ^aA;«n.  If  a  party  should 
receive  the  amount  of  a  promissory  note  in  bills,  > 
and  destroy  the  note,  and  it  was  presently  disco- 
vered that  the  bills  were  forgeries,  can  it  be  said 
that  the.  voluntary  destruction  of  the  note  would 
prevent  the  introduction  of  evidence  to  prove  the 
contents  thereof;  or,  if  a  party  should  destroy 
one  paper,  believing  it  to  be  a  different  one,  will 
this  deprive  him  of  his  rights^growing  out  of  the 
destroyed  paper  ?  We  think  not.  Gases  of  vo- 
luntary destruction  of  papers,  arising  from  mistakCf 
as  well  as  from  accident^  might  be  multiplied  ad 
infinitum.    In  this  case,  the  evidence  offered  was 
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1824.     that  of  the  fliibscribtn^  witfiMn  to  the  writing;  it 

^<^y*^  was  the  beat  evidence  that  the  nature  of  the  case 
Ri§gt 
T.        admitted,  which  waa  in  the  poSAeKiion  or  power 

^^^  of  the  party.  This  Court  is,  therefore,  of  opinion, 
the  Circuit  Court  erred  in  refusing  to  let. the  said 
evidence  go  to  the  jury. 

It  was  further  contended  bjr  the  defendant's 
counsel,  that  the  declaration  is  radically  defective, 
stating  no  cause  of  action  whatever. 

If  there  had  been  a  single  count  only,  in  the 
declaration  on  the  written  contract,  it  inight  be 
necessary  to  go  into  an  examination  of  this  point; 
but  as  there  is  a  count  for  money  had  and  re- 
ceived, and  money  paidand  advanced,  which,  if 
the  evidence  had  been  permitted  to  go  to  the  jury, 
and  they  had  found  their  verdict  on  this  count,  it 
would  have  been  clearly  good,  we  deem  it  imma* 
terial  to  decide  it. 

Judgment  reversed,  and  a  venire  faciae  de 
novo  Awarded. 
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[CsAMCBmr.    Alibv.    MomTVAes.] 

Hughes  and  otben,  Jppettanti, 

V. 

Edwards  and  Wife,  Rapondents. 

Where  the  mortgtge  deed  contained  e  defettenoe  that  the  mortgaf  or 
dKNild  pay  the  debt,  according  to  the  condition  of  a  bond  recited 
in  the  deed,  bj  which  it  was  payable  on  a  day  already  past,  at  the 
time  of  the  execution  of  the  deed,  hM  that  this  drcumstance  did 
not  avoid  the  mortgage  deed  in  eqjoity,  where  it  was  to  be  consi- 
dered as  a  conveyance,  absolute  at  law,  but  iqitended  as  a  security 
merely,  and  to  be  treated  in  the  same  manner  as  an  ordinary  mort- 

A  Court  of  equity  loolcs  to  the  substantial  object  of  the  conTcyanee, 
and  will  consider  an  absolute  deed  as  a  mortgage,  wherever  it  is 
riiown  to  have  been  intended  merely  as  a  security  for  the  paymeaC 
of  a  debt 

In  the  case  either  of  a  legal  or  equitable  mortgage,  the  mortgagee 
may  pursue  his  legal  remedy  by  ejectment,  and,  at  the  same  timet 
file  his  biU  to  foreclose  the  equity  of  redemption. 

Under  the  9tfa  article  of  the  treaty  between  the  United  States  and  Great 
Britain,  of  1784,  it  is  not  necessary  for  the  alien  to  show  that  he 
was  in  the  actual  possession  or  seisin  of  the  land,  at  the  date  of 
the  treaty,  which  applies  to  the  title,  whatever  that  may  be,  and 
gives  it  the  Ume  legal  validity  as  if  the  parties  were  citisens.  The 
title  of  an  alien  mortgagee  is  protected  by  the  tteaty. 

But,  independent  of  the  stipulations  of  the  treaty,  an  alien  mortgagee 
has  a  right  to  come  into  a  Court  of  equity,  and  have  the  property, 
which  has  been  pledged  for  the  payment  of  the  debt,  sold  for  the 
purpose  of  raising  the  money.  His  demand  is  merely  a  personal 
one,  the  debt  being  considered  as  the  principiQ,  and  the  land  as 
an  incident. 

A  mortgaj^  cannot  redeem  after  a  lapse  of  twenty  years,  after  for- 
feiture and  possession  by  the  mortgagee,  (which  period  has  bee0 
adopted  in  equity  by  analogy  to  the  statute  of  limitations,)  «po  iv 
terest  having  been  paid  in^  the  mean  time,  and  no  dreumst^iKNib 
appearing  to  account  for  the  deglecC 
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182l«      Where  the  mortgagee  brings  Us  bill  of  foreclosure,  the  mortgage 
^_0-/''^^_j     ynS^  s^ftor  ^0  nme  length  of  time,  be  presumed  to  bave  been  dis- 
Aighes         charged,  unless  drcumstances  can  be  shown  to  repel  the  presump- 
▼•  tion,  as,  pajment  of  interest,  a  promi^  to  pay,  an  acknowledg- 

^^^^^^  ment  by  the  mortgager  that  the  mortgage  is  still  mbsisting,  and 
the  like. 
A  banm  JUUi  purchaser  under  the  mortgagor,  with  actusl  notice  of 
the  mortgage,  or  oonstructiTe  notice  bj  means  of  a  registry,  can 
only  protect  himself,  by  the  lapse  of.  time,  or  other  equity,  under 
the  same  circumstances  which  would  afford  a  protection  to  the 
mortgagor. 
Such  a  purchaser  is  not  entitled  to  hare  the  Talue  of  the  improve- 
ments  made  by  him  deducted  from  the  proceeds  of  the  sale  oi 
the^mortgaged  premises. 

APPEAL  from  the  Circuit  Court  of  Eentuckf. 

FA.fMK  This  cause  was  argued  by  Mr^  Claif,''  for  the 
appellants,  and  by  Mr.  Wicklijfej  for  the  respon* 
dents. 

Mmrdi  Mr.  Justice  Washington  deUvered  the  opinion 

of  the  Court. 

This  is  an  appeal  from  a  decree  in  equity  of  the 
Circuit  Court  for  the  district  of  Kentucky.  Ed- 
wards and  wife,  the  plaintiffif  in  the  Court  below, 
filed  their  bill  in  that  Court,  on  the  8th  of  June, 
ld16y  in  which  they  charge,  that  the  female  plain* 
tiff^  before  her  coverture,  advanced,  by  way  of  loan, 
to  James  Hughei^  her  brother,  the  sum  of  £770 
2s.  4d«,Y0r  which  he  gajre  his  bond,. bearing  date 
the  10th  of  September,  1793^  with  condition  to  pay 
die  saine  on  die  12th  of  the  same  month ;  and  for 
securing  the  said  debt,^  she  took  from  the  said 

ff  He  died  Foster  t.  Hodgeoo,  19  Fm.  184.  Cholmooddqr  v. 
CUntoo,  Joe.  j^  Walk. 


Edwvdi. 
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HoghM  a  mormBge  upon  sundry  lota,  situate  in  1824. 
Lexington,  in  Kentnckyi  which  are  particularly  ^'^^^^ 
described.  It  further  charges,  that  the  debt  still  ^^_t. 
remains  due  and  unpaid ;  and  that  the  defendant, 
Hughes,  subsequent  to  the  execution  of  the  mort- 
gage deed,  had  sold  part  of  the  mortgaged  premi- 
ses to  Gabriel  Tandy,  David  and  James  M'Gowan, 
Robert  Wilson,  Samuel  Patterson,  James  Wil- 
son and  John  Anderson,  John  Parker,  and  Wil- 
liam Bowman,  all  of  whom  are  alleged  to  have 
purchased  with  legal  notice  of  the  plaintiff's  lien 
on  the  said  property,  the  deed  having  been  duly 
recorded  in  the  County  Court  of  Fayette,  agree- 
ably to  law*  The  mortgagor,  and  the  purchasers 
under  him,  all  of  whom  are  stated  to  be  citizens  of 
Kentucky,  are  prayed  to  be  made  defendants ;  aad 
the  prayer  of  the  bill  is,  that  the  defendants  may 
be  decreed  to  pay  the  aforesaid  debt,  with  interest, 
Ac. ;  and  on  failure,  that  the  equity  of  redeokp- 
tion  of  the  defendants  be  foreclosed,  attd'the.mort- 
gaged  property  decreed  to  be  sold,  to  satisi^  the 
said  debt,  Ac  The  biU  idleges  the  plaintift:to 
bsMdicms,  and  subj6cts  of  the  King  of  Great  Bri- 
tate.  The  deed  of  mortgage,  dated  the  14ih  of 
February,  1794,  which  (as  well  as  the  bond  reler^' 
red  to  in  it)  is  made  an  exhibit,  contains  a  detur 
sauce,  that  the  mortgagor  should  pay  the  said  sum 
of  £770  2b.  4d.,  with  lafwul  interest  thereov,  ie- 
eording  to  the  condition  of  the  bond  recited  in  it 
It  was  duly  proved  and  recorded  in  the  County 
Court  pf  Fayette,  on  the  11th  of  March,  1794^ 

Tandy  and  Patterson  severally  answered  this 
bill,  each  of  them  admitting  himself  to  be  ill  po^ 
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1824.  86881011  of  certain  parts  of  the  mortgaged  premi- 
808,. under  a  banafde  conveyance,  for  valuable 
conaideration  paid,  from  the  mortgagor,  or  others 
claiming  under  him,  and  without  notice  of  the 
mortgage,  other  than  the  constructive  notice  given 
by  the  record  of  the  same.  They  allege  the  conr 
tinned  possession  of  the  mortgaged  premises,  from 
the  date  of  the  mortgage,  by  the  said  Hughes,  or 
those  claiming  by  purchase  under  him  ;  and  rely 
upon  the  length  of  time,  and  uninterrupted  pos- 
session, as  grounds  for  presuming  that  the  debt 
has  been  paid,  or  released,  in  bar  of  the  relief 
sought. 

M'Gowan,  and  Hughes,  the  mortgagor,  having 
died  pending  the  suit,  the  guardians  ad  litem  of 
their  heirs  and  representatives  severally  answered, 
not  admitting  any  of  the  charges  in  the  bill,  and 
reljring  upon  the  presumption  of  payment,  or  a 
release  of  the  debt,  from  length  of  time. 

The  bill  was  dismissed,  as  to  all  the  defendants, 
except  Hughes'  heirs,  Patterson  and  Tandy,  up- 
on their  answers  coming  in  ;  and  after  one  or  more 
interlocutory  decrees,  the  Court  pronounced  a  final 
decree  of  foreclosure,  as  to  the  above  defendants; 
and  in  case  the  balance  found  to  be  due  by  the  re- 
port of  the  commissioner,  should  not  be  paid  by 
a  certain  day,  a  sale  of  the  mortgaged  property,  in 
which  the  equity  of  redemption  was  foreclosed, 
was  decreed. 

It  was  admitted,  by  the  parties,  that  the  defend- 
ants had  made  lasting  and  valuable  improvements 
on  the  mortgaged  property  claimed  by  them  ;  and 
that  the  female  plaintifi^,  shortly  after  the  date  of 
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(he  mortgage,  left  the  United  States^  and  that  nei-     1824« 


ther  she,  nor  her  husband,  has  been  since  within     „  ^^^ 
the  United  States.  ▼. 

Amongst  the  exhibits  filed  in  the  cause,  are  ^^^"^ 
two  letters  from  James  Hughes,  the  mortgagor,  to 
the  female  plaintiff,  the  one  bearing  date  the  24th 
of  February,  1803,  and  the  other  the  17th  of  De- 
cember, 1808  ;  in  the  former  of  which,  he  recog- 
nises distinctly  the  existence  of  the  mortgage,  and 
in  both,  promises  to  make  remittances  as  soon  as 
it  should  be  in  his  power. 

The  counsel  for  the  appellants  insist  upon  the 
following  objections : 

1 .  That  the  mortgage  deed  is  a  void  instrument, 
the  defeasance  being  to  pay  the  money  on  the  day 
it  became  due  by  the  bond,  viz.  on  the  12th  of 
September,  1793,  which  was  impossible,'  that  day 
having  already  passed. 

2.  The  plaintiffs,  being  aliens,  by  their  own 
showing,  cannot  hold  lands  in  Kentucky,  and, 
therefore,  cannot  maintain  a  bill  to  foreclose  this 
mortgage. 

3.  The  plaintiffs  are  barred  of  their  right  to 
foreclose,  by  length  of  time. 

4.  That  the  mortgaged  property  ought  not  to 
have  been  made  liable  to  the  payment  of  this  debt, 
beyond  its  unimproved  value. 

1.  The  first  objection  is  well  founded  in  point    Effect  of  tht 
of  fact ;  but  as  to  its  legal  consequences,  it  was  in  duil^mmlnl 
a  great  measure  answered  by  the  concession  which  Jjg"  d^ldT"' 
the  learned  counsel,  who  urged  it,  was  constrain- 
ed to  make.    He  admitted  the  law  to  be,  as  it  un- 
questionably is,  that  if  a  deed  for  land  is  to  be 
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1824  Vttcle  void,  by  the  happening  of  a  subsequent  con- 
dition, the  performance  of  which  ia  impoasible  at 
the  time  the  deed  is  made,  the  condition  only  ia 
void,  and  the  estate  of  the  grantee  becomes  abso- 
lute. But  the  use  which  he  endeavours  to  make 
of  the  objection,  was  to  turn  the  respondents  out 
of  the  Court  of  equity,  and  to  leave  them  to  their 
legal  remedy,  by  ejectment,  to  recover  the  pos- 
session of  the  granted  premises,  in  whic^  it  was 
supposed  they  inight  be  successfully  encountered 
by  Uie  statute  of  limitations.  But  in  what  respect 
the  situation  of  a  grantee  in  a  deed  without  a  de- 
feasance, hut  which  was  intended  by  the  parties  to 
operate  only  as  a  security,  differs  from  that  of  an 
ordinary  mortgagee,  in  respect  to  jurisdiction,  and 
the  act  of  limitations,  is  not  perceived  by  the  Court. 
The  latter  may  pursue  his  legal  remedy  by  eject- 
ment, and  he  may,  at  the  same  time,  file  his  bill, 
for  the  purpose  of  foreclosing  the  mortgagor  of  his 
equity  of  redemption.  The  objects  of  the  two 
suits  are  totally  distinct ;  and  it  is  no  objection  to 
the  remedy  sought  in  equity,  that  the  plaintiff  has 
another  remedy  which  he  may  pursue  at  law. ,  In 
the  one,,  he  seeks  to  obtain  possession  of  the  mort- 
gaged premises ;  and  in  the  other,  to  compel  the 
mortgagor  to  pay  the  debt,  for  the  security  of  which 
the  mortgaged  property  was  pledged.  Whether 
the  defendant  could  avail  himself  of  the  act  of  li- 
mitations in  the  former  case,  whilst  the  equitable 
remedy  of  the  plaintiff  is  subsisting,  is  a  question 
which  need  not  be  decided  in  the  present  case,  as 
the  parties  are  now  before  a  Court  of  equity. 
The  effect  which  length  of  time  may  have  upon 
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the  plaintiflTB  rights  in  that  Court,  will  be  cmiu?     1884U 
dered  under  another  head. 


The  principles  here  laid  down,  are  not  less  ap^    MJi^d^ 
plicabie  to  the  case  of  an  absolute  deed,  which  is 


intended  by  the  parties  to  operate  as  a  securi^^*, 
for  a  debt,  than  they  are  to  that  of  a  coromoD*J^^»  ^^^^ 
mortgage.  '  A  Court  of  equity  looks  at  the  real  g{^*52^,i 
object  and  intention  of  the  conveyances;  and  when  ly  ••  McarUy. 
the  grantor  applies  to  re()eem,  upon  an  allegation 
that  the  deed  was  intended  as  a  security  for  a  debt, 
that  Court  treats  it  precisely  as  it  would  an  ordi- 
nary mortgage ;  provided  the  truth  of  the  allega- 
tion  is  made  out  by  the  evidence.  So^  too,  the 
grantee  in  such  a  defedj  may  treat  it  as  a  mortgage, 
and,  acknowledging  it  to  be  such,-  may  apply*to  a 
Court  of  Equity  to  foreclose  the  equity  of  redemp- 
tion, which  will  be  decreed,  in  like  manner  as  if  an 
unexceptionable  defeasance  were  attached  to  Uie 
deed.  That  Court  directs  its  attention  to  the  real 
object  of  the  deed,  and  the  intention  of  the  parties, 
and  will  compel  a  fulfilmenl  of  both.  Now  what 
was  the  object  of  the  present  deed  ?  It  is  admit- 
ted by  all  the  .parties  to  this  cause,  that  it  was  to 
secure  a  debt  due  by  James  Hughes,  the  grantor, 
to  Martha  Hughes,  the  grantee ;  and  it  is  appa- 
rent, from  the  instrument  itself,  exclusive  of  the 
condition,  that  the  debt  tO(^  be  secured  war  that  of 
which  the  bond  recited  in  the  deed  was  the  evi- 
dence, which  was  payable  on  the  12th  day  of  Sep- 
tember, 1793,  with  interest  from  the  date  of  the 
bond.  This,  then,  being  tbet  contract  of  the  par- 
ties, it  ought  to  be  carried^^o  execution^  unless 
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1824»    there  should  be  objections  to  such  a  decree,  other 
^^^^^^  than  the  one  which  lias  been  just  disposed  of. 
▼•  2.  The  next  objection  relied  upon,  is  the  alien- 

^^  age  of  the  respondents.  This  objection  would 
iiJV||^f^[not,  we  think,  avail  the  appellants,  even  if  the 
object  of  this  suit  was  the  recovery  of  the  land 
itself,  since  the  remedies,  as  well  aa  the  rights,  of 
these  aliens,  are  completely  protected  by  the  treaty 
of  1794,  which  declares  ^'that  British  subjects, 
who  now  hold  lands  in  the  territories  of  (he  Uni- 
ted States,  &c.  shall  continue  to  hold  them,  ac- 
cording to  the  nature  and  tenure  of  their  respec- 
tive estates  and  titles  therein ;  and  may  grant,  sell, 
or  devise  the  same  to  whom  they  please,  in  like  man- 
ner as  if  they  were  natives;  and  that  neither  they, 
nor  their  heirs  or  assigns,  dhall,  so  far  as  may  re- 
spect the  said  lands,  and  the  legal  remedies  incident 
thereto,  be  regarded  as  aliens.'*  In  the  cases  of 
Harden  v.  Fisher,  (1  Wheat  Rep.  300.)  and 
Qrr  V.  Hodgson,  (4  Wheat.  Rep.  463.)  it  was 
deiided  that,  under  this  tr^ty,  it  was  not  neces- 
sary fpr  the  alien  to  show  thai  he  was  in  the  ac- 
tual possession  or  seisin  of  the  land,  at  the  time 
of  the  treaty ;  because  the  treaty  applies  to  the 
title,  whatever  that  may  be,  and  gives  it  the  same 
legal  validity  as  if  the  parties  were  citizens.  Now, 
it  is  unquestionable,  that  at  the  time  this  treaty 
was  made,  the  female  plaintiff  was  entided  to  as- 
sert a  legal  claim  to  the  possession  of  this  land, 
or  to  foreclose  the  equity  of  redemption,  unless 
the  debt  with  which  it  was  charged  was  paid,  in 
which  case,  equity  would  have  considered  her  as 
a  mere  trustee  for  the  mortgagor. 
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But  the  objection  is  deprived  of  all  its  weight,  1824. 
and  woald  be  so,  independent  of  the  treaty,  in  a 
case  where  the  mortgagee,  instead  of  seeking  to 
obtain  possession  of  the  land,  prays*  to  have  his 
debt  paid,  and  the  property  pledged  for  its  secu* 
rity  sold,  for  the  purpose  of  raising  the  money. 
Under  this  aspect,  the  demand  is,  in  reality,  a 
personal  one,  the  debt  being  considered  as  the 
principal,  and  thei  land  merely  as  an  incident; 
and,  consequently,  the  alienage  of  the  mortgagee, 
if  he  be  a  friend,  can,  upon  no  principle  of  law 
or  equity,  be  urged  against  him. 

S.  It  is  objected,  in  the  third  place^  that  the  ^'p^^^^*** 
respondents  are  barred  of  their  right  to  foreclose,  tb«  righu  of 
by  length  of , time.    It  is  not  alleged  or  pretended,  nongHM,  ° 
that  there  is  any  statute  of  limitations  in  the  State  wri°c?miiniDg 
of  Kentucky,  which  bars  the  right  of  foreclosure  ^rV  ^  ^'' 
or  redemption,  and  the  counsel  for  the  appellants 
placed  this  point  entirely  upon  those  general  prin- 
ciples which  have  been  adopted  by  Courts  of 
equity,  in  relation  to  this  subject.    In  the  case 
of  a  mdrtgagor  coming  to  redeem,  that  Court  has, 
by  analogy  to  the  statute  of  limitations,  which 
takes  away  the  right  of  entry  of*  the  plaintiff, 
after  twenty  years  adverse  possession,  fixed  upon 
that  as  the  period,  after  forfeiture,  and  possession 
taken  by  the  mortgagee,  no  intercist  having  been 
paid  in  the  mean  time,  and  no  circumstances  to 
account  for  the  neglect  appearing,  beyond  which 
a  right  of  redemption  shall  not  be  favoured.    In 
respect  to  the  mortgagee,  who  is  seeking  to  fore- 
close the  equity  of  redemption,  the  general  rule 
is,  that  where  the  mortgaged  has  been  permitted 

Vol.  IX.  63 


Edwuda^ 


49g  CASES  IS  THE  SLTlULMt  COLKl 

1824*  to  retain .  possession,  tbe  mortgage  will,  after  a 
^^IH^^^  length  qC  time,  be  presumed  to  have  been  dis- 
r.^  charged,  bj  payment  of  tbe  money,  m  a  release, 
unless  circumstances  can  be  shown  sufficiently 
strong  to  repel  the  presumption,  as,  paymetit  of 
interest,  a  -promise  to  pay,  an  acknowledgment 
by  tbe  mortgagor  that  the  mortgage  is  still  exist- 
ing, and  the  like.  v.  Now,  this  case  seems  to  be 
strictly  within  the  terms  of  this  rule.  The  two 
lettera  from  the  mortgagor  to  the  female  plaintiff, 
in  1803  and  1808,  admit  that  the  mortgage  was 
then  subsisting,  that  the  debt  was  unpaid,  and 
they  contain  promises  to  pay  it  when  it  should  be 
in  the  power  of  the  writer.  In  addition  to  these 
circumstances,  credits  were  endorsed  on  the  bond, 
for  payments  acknowledged  to  have  been  made, 
which,  though  blank,  the  Court  below  ascertained 
to  have  been  made  on  the  15th  of  January,  1798, 
the  15th  of  May,  1803,  and  the  2d  of  August, 
1808.  The  mortgagor,  then,  cannot  rely  upon 
length  of  time  to  warrant  a  presumption  that  this 
debt  has  been  paid  or  released,  the  circumstances 
above  detailed  having  occurred  from  8  to  13 
years  only  prior  to  the  institution  of  this  suit. 

But  it  is  insisted  that,  although  these  isicknow- 
lodgments  may  be  sufficient  to  deprive  the  mort- 
gagor of  a  right  to  set  up  the  presumption  of  pay- 
ment or  release,  they  cannot  affect  the  other  de- 
fendants, who  purchased  from  him  parts  of  the 
mortgaged  premises,  for  a  valuable  consideration. 
The  conclusive  answer  to  this  argument  is,  that 
they  were  purchasers,  with  notice  of  this  incum- 
brance.   It  must  be  admitted,  that  it  was  but  con- 
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«tructiv6  notice ;  but  for  everjr  purpose  esaential  1824« 
to  the  protection  of  the  mortgagee  agaioBt  the  ^"^iSn^ 
effect  of  thoee  alienations,  it  is  equivalent  to  a  _V^ 
direct  notioci  and  such  is  unquestionably  the  de- 
sign of  the  registration  laws  of  Kentucky.  A 
purchaser,  with  notice,  can  be  in  no  better  situa- 
tion than  the  person  from  whom  he  derives  his 
title,  and  is  bound  by  the  same  equity  which  would 
affect  his  rights.  The  mortgagor,  after  forfeiture, 
has  no  title  at  law,  and  none  in  equi^,  but  to  re- 
deem upon  the  terms  of  paying  the  de  t  and 
interest.  His  conveyance  to  a  purchas  r  with 
notice,  passes  nothing  but  an  equity  of  redemp- 
tion, and  the  latter  can,  no  more  than  the  mort- 
gagor, assert  that  equity  against  the  mortgagee, 
without  pajring  the  debt,  or  showmg  that  it  has 
been  paid  or  released,  or  that  there  are  circum- 
stances in  the  case  sufficient  to  warrant  the  pre- 
sumption of  those  facts,  or  one  of  them.  The 
Court  is,  therefore,  of  opinion  that  this  objection 
cannot  be  sustained  by  either  of  the  appellants* 

4.  The  last  objection  is,  that  the  mortgaged  ]^v«mm 
property  ought  not  to  have  been  made  liidt>le  to  ^awyy* 
the  payment  of  this  debt,  beyond  its  unimproved 
value.  The  object  of  this  suit  is,  to  recover  a 
debt,  and  to  have  the  property  pledged^for  its 
security  sold,  for  the  purpose  of  paying  it.  The 
debt,  as  was  before  observed,  is  the  principal^ 
and  the  land  is  only  as  a  collateral  seciuiQr  for  die 
payment  of  it.  The  mortgagee  seeioi  not  to 
obtain  the  possession 'af  the  land,  and  to  deprive 
the  mortgagor  or  the  puschaser  of  the  improve- 
ments they  have  made  upon  it ;  and  even  if  he  did, 
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1824.  the  question  would  sot  be  materially  changed.  If 
by  means  of  these  improvements  the  yalue  of  the 
land  has  been  increased,  the  mortgagor,  or  pur- 
chasers, are  permitted  to  enjoy  all  the  benefit  of 
such  increase,  by  paying  the  debt  charged  upon 
the  land.  .  If  he  will  not  do  this,  but  submits 
rather  to  a  sale  of  the  property,  he  has  all  the 
benefit  of  its  increased  value,  by  receiving  the 
overplus  raised  by  the  sale,  after  the  debt  is  dis- 
charged. His  improvements  were  made  upon 
property  which  he  knew  was  pledged  for  the  pay- 
ment of  this  debt,  and  he  made  them  solely  with 
a  view  to  his  own  interest.  The  land  was  in 
reality  his  own,  subject  only  to  the  lien ;  so  much 
his  oWn„  that  he  is  not  accountable  to  the  mortga- 
gee for  the  rents  and  profits  received  by  him 
during  the  continuance  of  his  possession,  even 
although  the  land,  when  sold,  should  be  insufii- 
cient  to  pay  the  debt.  Neither*  is  the  purchaser 
accountable  for  any  part  of  the  debt,  beyond  the 
amount  for  which  the  land  may  be  sold,  although 
it  should  have  been  deteriorated  by  Wste,  dilapi- 
dation, or  other  mismanagement.  The  claim, 
therefore,  of  a  purchaser  with  notice,  to  have  the 
value  of  the  improvements  which  may  have  been 
made  from  the  fruits  of  the  property  itself  de- 
ducted from  the  price  at  which  the  property  may 
be  sold,  seems  to  the  Court  too  unreasonable  to 
admit  of  a  serious  argument  in  its  support.  No 
Apportion-  casc  wss  citcd,  nor  has  this  Court  met  with  one, 
deb?  ^ftm^g  which  affords  it  the  slightest  codntenance.  We 
pwch^f^S  must,  therefore,  overrule  this  objection. 
iffopTitJ?***^     Before  concluding  this  opinion,  it  may  be  pro- 
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per  to  notice  a  point  which  was  made  by  the  coun-  1824. 
sel  for  the  appellanta,  although  it  was  not  much 
insisted  upon;  it  was,  that  the  balance  due  upon 
this  mortgage  ought  to  have  been  apportioned 
upon  all  the  purchasers  from  Hughes.  The  bill 
was  properly  dismissed  as  to  all  the  defendants, 
except  the  heirs  and  representatives  of  Hughes, 
Tandy,  and  Patterson,  upon  their  answers,  deny- 
ing the  equity  of  the  bill ;  and  from  these  decrees 
no  appeal  was  taken.  As  to  Tandy  and  Patter- 
son, who  acknowledge  themselves  to  be  purcha* 
sers  with  notice,  they  stand  precisely  in  the  situa- 
tion pf  the  mortgagor,  and  the  mortgagees  have 
nothing  to  do  with  their  relative  rights  to  contri- 
bution amongst  themselves.  They  are  entitled  to 
be  paid  the  debt  due  to  them,  and  to  call  for  a 
foreclosure  and  sale  of  all  the  mortgaged  property, 
whether  it  be  in  the  possession  of  the  mortgagor, 
or  of  others  to  whom  he  has  sold  it.  If  either  of 
these  defendants  should  pay  more  than  his  pro- 
portion of  the  debt,  according  to  the  relative 
value  of  the  property  they  possess,  that  is  a  mat- 
ter to  be  settled  amongst  themselves.  But  it 
would  be  most  unreasonable  to  force  the  mortga- 
gees into  the  delay  and  expense  incident  to  the 
adjustment  of  those  differences  between  persons 
with  whom  they  have  no  concern.  The  convey- 
ances by  the  mortgagor  to  them  are  void,  as  to 
the  mortgagees,  against  whom  they  have  no  right, 
except  that  of  redeeming,  upon  payment  of  the 
mortgage  debt  and  interest. 

Decree  affirmed  with  costs* 
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Staphen* 

[LocAK  Law.] 

«r 

M'Cargo  and  otherB,  ReqfondenUi 

The  land  law  of  Virginia^  of  1770,  makas  a  pre-omption  warrant  fa- 
perior  to  a  treatory  warrant,  wbenerer  tbej  interfere  with  each  otber^ 
unleas  liie  bolder  of  the  pre-emption  warrant  hat  forfeited  that  Mpe- 
rioritfi  by  failing  to  enter  bis  warrant  with  the  furre^  of  the 
county,  within  twelre  months  after  the  end  of  the  sessioi|  at  which 
the  land  law  was  enacted ;  and  on  that  period  hanng  expired,  and 
being  prohmged  by  sncoeaslTe  acts,  daring  which  time  there  was  one 
faiterral  between  the  expiration  of  the  law  and  the  act  of  ie?i?al, 
the  original  right  of  the  holder  of  the  pre-emption  warrant  was  pre> 
serred,  notwithstanding  that  in  Mnral,  the  entry  of  the  holder  jff 
the  treasary  warrant  not  haTi  g  been  made  daring  the  same  lit 
terra!. 

MarA  lUh.     Mr.  Chief  Justice  Marshall  delivered  the  opi-" 
ni<Ai  of  the  Court. 

Tbi«  ie  an  appeal  from  a  decree  pronounced  by 
the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentuckji  directing  the  appellant  to  con- 
vey to  the  respondents  certain  lands  mentioned  in 
their  bill^  and  claimed  by  them  under  two  distinct 
titles. 

The  board  of  commissioners  granted  a  oertifi* 
cate  of  pre-emption  on  the  26th  day  of  April, 
1780,  to  Benjamin  Harrison,  for  1000  acres  of 
land,  which  certificate  contained,  vrithin  itself,  a 
good  location. 

The  entry  with  tlie  surveyor  was  made  on  the 
5th  day  of  June,  1786 ;  the  land  was  surveyed  on 
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the  12th  of  December,  1^87;  and  the  grant  was     1824. 
iMued  on  the  10th  of  February,  1 789.  ^slTh^ 

The  complaiaanta  deduce  title  from  Harrison        t. 
to  parts  of  this  land.  ^"^^^ 

The  appellant  claims  under  a  grant  issued  on 
the  1st  day  of  March,  1784,  founded  on  a  survey 
ofthel4th  of  February,  1783,  and  on  an  entry 
made  the  30th  of  May,  1780,  on  a  treasury  war- 
rant. 

In  an  ejectment  brought  against  all  the  persons 
occupying  the  land  covered  by  his  patent,  judg- 
m^t  was  rendered  inhis  favour;  whereupon,  se- 
veral of  the  defendants  filed  their  bill  on  the  equi- 
ty  side  of  the  Court,  setting  forth  their  better  title) 
under  the  pre-emption  warrant  of  Harrison,  and 
praying  that  Stephens  might  be  enjoined  from 
proceeding  farther  at  law,  and  might  be  decreed 
to  convey  to  them,  respectively,  the  lands  they 
held  under  Harrison. 

An  amended  bill  was  afterwards  filed,  with  the 
leave  of  the  Court,  in  which  two  of  the  defendants 
in  the  suit  at  law^  who  were  not  parties  to  the  ori- 
ginal bill,  united  with  the  original  complainants. 
This  amended  bill  sets  forth,  that  on  the  10th  day 
of  May,  1780,  Richard  Barbour  made  a  valid  en- 
try of  1000  acres  of  land,  on  a  treasury  warrant, 
which  was  surveyed  in  January,  1786,  and  patent- 
ed in  June,  1787.  One  of  the  original  com- 
plainants, and  the  two  complainants  introduced  in 
the  amended  bill,  show  a  regular  title  under  this 
patent. 

The  answer  of  the  defendant  put  the  claims  in 
issue,  and  the  Court  sustained  the  titles  bothjof 
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1824.     Harrison  and  Barbour,  and  directed  the  defend^ 
"^^^^^  ant|  Stephens,  to  convey  to  the  plaintiffs  so  much 
jji«c^*       of  the  land  recovered  by  him  in  the  suit  at  law/ as 
"^^   was  held  by  those  titles. 

From  this  decree  Stephens  has  appealed;  and 
his  counsel  alleges,  that  it  is  erroneous,  becausOf 

1.  The  titles  of  Harrison  and  Barbour  are  uni- 
ted in  the  same  bill. 

2.  Stephens  has  the  better  title  in  equity,  as  well 
as  law. 

1.  As  to  the  form  of  the  proceedings : 
It  may  be  admitted,  that  two  persons  cannot 
unite  two  distinct  titles  in  an  original  bill,  although 
against  the  same  person.  Such  a  proceeding,  if 
allowed,  might  be  extended  indefinitely,  and  might 
give  such  a  complexity  to  Chancery  proceedings, 
as  would  render  them  almost  interminable.  But 
we  know  of  no  principle  which  shall  prevent  a 
person  claiming  the  same  property  by  different  ti- 
tles, from  asserting  all  his  titles  in  the  same  bill. 
If  this  principle  be  correct,  then,  as  three  of  the 
complainants  held  under  both  titles,  there  would 
be  a  strict  propriety  in  submitting  both  titles  to 
the  Court. 

This  would  not  be  questioned,  so  far  as  the  same 
land  was  claimed  by  both  titles.  So  far  as  the 
surveys  of  Barbour  and  of  Harrison  interfered  with 
each  other,  and  the  same  person  held  under  each, 
he  would  be  unquestionably  correct  in  comprehend- 
ing both  claims  in  the  same  bill.  If  this  were  the 
fact  in  only  a  small  portion  of  the  land,  still  the 
two  titles  may  be  brought  before  the  Court ;  and 
if  this  maybe  done,  it  would  follow,  that  all  who 
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claim  und^r  either,  and  who  are  properly  in  Courti     1834* 
may  Mnen  their  claims  under  both  titlea. 

But  a  joint  judgment  has  been  rendered  at  law, 
against  all  these  complainants,  and  they  have  an  un- 
questionable right  to  unite  in  their  application  to 
a  Court  of  equity,  for  an  injunction  to  this  judg^ 
ment.  The  Court  may,  consequently,  hear  the 
whole  cause,  for  the  purpose  of  determining  whe- 
ther this  injunction  shall  be  perpetuated ;  and  itiq 
a  rule,  that  a  Court  of  equity,  which  has  jurisdic- 
tion of  a  question,  may  proceed  to  its  final  and 
complete  decision.  Directing  a  conveyance,  is  on- 
ly making  that  relief,  which  *''ould  be  afforded  by  a 
perpetual  injunction,  more  i  oraplete. 

We  think,  that  all  those  against  whon)  the  judg- 
ment at  law  was  rendered,  might  properly  unite 
in  this  bill,  and  assert  their  titles  under  Barbour 
and  Harrison,  or  either  of  them. 

We  proceed,  then,  to  the  inquiry,  whether  t)ie 
appellant  or  the  respondent  have  the  better  title 
in  equity. 

This  inquiry  is  confined  to  that  part  of  the  cape 
which  respects  the  title  under  Harrison.  Barbour's 
entry,  being  prior  to  that  of  Stephens,  gives  a  bet- 
ter equitable  title,  according  to  the  settled  course 
of  decisions  in  Kentucky,  if  the  entry  be  a  valid 
one,  as  this  is  admitted  to  be. 

The  land  law  of  Virginia,  under  which  all  par- 
ties claim,  makes  a  pre-emption  warrant  superior 
to  a  treasury  warrant,  wheneven  they  interfere 
with  each  other,  unless  the  holder  of  the  pre-emp-r 
tion  warrant  shall  have  forfeited  that  superiori^, 
by  failing  to  comply  with  some  of  the  requisites  of 
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1824.  the  law.  One  of  these  is,  that  the  warrant  shall 
be  ehtered  with  the  suiTe3H>r  of  the  county  within 
twelve  months  after  the  end  of  the  session  of  As- 
sembly in  which  the  law  was  enacted.  That  ses- 
sion of  Assembly  ended  on  the  26th  of  June^  1 779, 
and^  consequently,  the  time  given  by  this  act  for 
making  entries,  expired  on  the  26th  of  June,  1780. 

But  the  Legislature  was  induced,  by  weighty 
considerations,  to  prolong  this  time,  and  various 
acts  of  Assembly  were  passed,  which  did  prolong 
ity  until  after  this  entiy  was  made.  It  has  been 
supposed,  however,  that  there  was,  at  least,  one  in- 
terval between  the  expiration  of  the  law  and  the 
act  of  revivaP;  and  this  circumstance  gives  birth  to 
tUb  present  controversy. 

The  right  of  the  Legislature  to  give  farther  time 
for  entering  pre-emption  warrants,  has  never  been 
drawn  into  doubt;  but  the  influence  of  such  laws 
on  the  rights  or  claims  of  others,  has  been  ques- 
tioned. The  appellant  contends,  thiat  by  making 
bis  entry,  on  the  30th  of  May,  1780,  he  acquired 
an  inchoate  right  to  the  land,  which  could  be  de- 
feated only  by  such  an  observance  of  the  law,  on 
the  part  of  the  person  possessing  the  pre-emption 
warrant,  as  would  preserve  it  from  forfeiture ;  and 
that  the  land  vested  in  him,  by  virtue  of  his  entry^ 
the  instant  the  forfeiture  took  place. 

We  will  inquire  how  far  this  principle  is  coun- 
tenanced by  the  words  of  the  act. 

When  the  Virginia  Assembly  was  about  to  open 
a  land  office,  for  the  purpoise  of  selling  the  im- 
menae  tract  of  vacant  territory  within  its  limits, 
certain  pre-existing  rights  were  recognised  and 
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affirmed ;  and  others,  which  had  no  previous  legal     1824. 
existence,  were  created,  and  conferred  on  merito-  ^^ST^T^ 

Stepheni 

rious  individuals,  as  a  reward  for  the  fatigue  and  t. 
hazard  encountered  in  exploring  the  country.  Of  ^*^*''*^®' 
the  latter  description,  was  the  pre-emptive  right, 
given  to  him  who  had  marked  and  improved  a  tract 
of  land.  When  the  la^fl  office  was  opened,  it 
was  opened  for  the  sale  of  waste  and  unappropri- 
ated land,  not  for  the  sale  of  land  already  appro- 
priated, or  of  land,  a  right  to  appropriate  which 
was  vested  by  law  in  another ;  consequently,  no 
entry,  strictly  speaking,  was  authorized,  either  by 
the  act  or  the  words  of  the  warrant,  on  lands 
which  were  not  at  the  time  waste  and  unappropri- 
ated. 

The  words  of  the  law  opening  the  land  office, 
are,  ^'Be  it  enacted,  that  any  person  may  acquire 
title  to  so  much  waste  and  unappropriated  land, 
as  he  or  she  shall  desire  to  purchase,  on  paying 
the  consideration  of  forty  pounds  for  every  hundred 
acres,''  &c.  The  land,  then,  which  was  brought  in- 
to marketand  offered  for  sale,  on  which  the  purcha- 
ser might  place  his  warrant,  and  to  which  he  might 
acquire  a  title,  wad  ^' waste  and  unappropriated 
land ;''  land  to  which  another  had  by  law  a  pre-emp- 
tive right,  could  not  be  of  this  description.  So  long 
as  that  pre-emptive  right  continued,  it  was  with- 
drawn from  the  general  mass  of  property  brought 
into  market  and  offered  for  sale  ;  it  was  land  to 
which  the  power  of  appropriation  conferred  by 
the  warrant  did  not  extend. 

The  idea  and  intention  of  the  Legislature,  on 
this  subject,  is  more  clearly  expressed  in  the  clause 
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1824.     which  provides  for  the  disposition  of  the  property 
^^q^T^jT^  in  the  event  of  a  failure  to  make  the  entry  within 
▼.        the   time  limited  by  law.     It  is  in  these  words  : 
*'g<»-   i€  ^jj^j  where  any  such  warrant  Bhall  not  be  enter- 
ed and  located  with  the  county  surveyor,  within 
the  before  mentioned  space  of  twelve  months,  the 
right  of  pre-emption  shall  be  forfeited,  and  the 
lands  therein  mentioned  may  be  entered  for  by 
any  other  person  holding  another  land  warrant ; 
but  such  pre-emption  warrant  may^  nevertheless, 
be  located  on  any  other  waste  and  unappropriated 
lands,  or  upon  the  same  lands,  where  they  have 
not,  in  the  mean  time,  been  entered  for  by  some 
other." 

It  would  be,  at  least,  useless,  to  grant  an  ex- 
press power  to  the  holder  of  a  common  treasury 
warranty  to  locate  the  land  after  the  forfeiture  of 
the  pre-emption  right,  if  that  power  had  been 
previously  granted  by  the  genieral  clause,  which 
enables  him  to  locate  waste  and  unapproprilited 
land  ;  and  the  limitation  on  the  right  of  location, 
which  makes  it  to  commence  after  the  forfeiture 
of  the  pre-emptive  right,  is  op  *08ed  to  the  idea  of 
its  pre-existence. 

The  subsequent  words  'authorize  the  holder  of 
the  pre-emption  warrant  to  locate  it  **  on  any 
other  waste  and  unappropriated  lands,  or  upon  the 
same  lands,  where  they  have  not,  in  the  mean 
time,  been  entered  for  by  some  other." 

There  can  be  no  doubt  that  the  words,  **  in  the 
mean  time,"  do  of  themselves  import  that  interval 
which  occurred  between  the  forfeiture  of  the  pre- 
emption right  and  the  re-entry  of  the  warrant. 
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Ooly  ao  entry  made  in  this  interval,  obstructs  the  1824. 
re-entry  which  may  be  made  by  the  holder  of  the  ^gj^^^^ 
pre-emption  warrant.  If  the  sense  of  these  words  ^  j^- 
could  be  rendered  still  plainer,  it  would  je  done 
by  considering  them  in  connexion  with  the  other 
parts  of  the  sentence.  The  entry  which  is  pre- 
served and  protected  against  the  re-entry  of  the 
pre-eij3ption  warrant,  is  that  which  had  just  before 
been  authorized ;  that  is,  an  entry  made  after  the 
right  of  pre-emption  had  been  forfeited.  If  th^ 
pre-emption  warrant  of  Harrison  had  been  re- 
entered, and  had  come  in  conflict  with  the  entry 
of  Stephens,  made  prior  to  its  forfeiture,  it  must 
have  prevailed,  or  the  words  of  the  law  have  been 
entirely  disregarded.  The  act  of  Assembly,  pro- 
longing the  time  for  making  his  entry,  is  certainly 
equivalent,  while  in  force,  to  a  re-entry  made  by 
himself  without  such  act.  It  was  in  force  when 
his  entry  was  made,  on  the  5th  day  of  June,  1786. 

Upon  the  words  of  the  law,  then,  there  can  be 
no  doubt  respecting  the  superiority  of  the  title 
under  Harrison,  so  far  as  it  depends  on  the  en- 
tries. The  difficulty  is  produced  by  the  circum- 
stance that  a  patent  was  issued  to  Stephens  be- 
fore the  warrant  of  Harrison  was  entered  with 
the  surveyor. 

The  entry  of  Stephens  was  made  on  the  30th 
day  of  May,  1780,  before  the  pre-emptive  right 
of  Harrison  had  expired.  The  survey  was  made 
on  the  14th  of  February,  1783,  while  the  act  of 
May  session,  1782,  which  prolonged  the  time  for 
making  these  entries  until  June,  1783,  was  in 
force.    The  patent  issued  on  the  Ist  of  March, 
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1824.  1784,01  a  time  when  the  act,  passed  in  1783,  pro- 
longing the  time  for  making  entries  until  nine 
months  after  the  end  of  that  session  of  Assembly, 
was  in  fc  ce. 

It  is  not,  we  think,  to  be  doubted,  that  the  seve- 
ral acts  of  Assembly,  prolonging  the  time  for 
entering  pre-emption  warrants,  have  the  same  ef- 
fect, except  as  to  entries  made  "  in  the  mean 
time,''  that  is,  in  the  interval  between  a  forfeiture 
and  a  renewal  of  the  right,  that  would  be  allowed 
to  the  original  act,  had  it  continued  in  force  until 
after  Stephens  obtained  his  patent. 

The  act  of  1783  expired  in  June,  1784,  and 
was  revived  and  continued,  by  a  subsequent  law, 
until  November,  1 786.  It  was  during  the  exist- 
ence of  this  law  that  Harrison's  entry  was  made. 

The  pre-existing  law  was  permitted  to  expire 
before  the  act  for  its  revival  and  continuance  was 
passed ;  and  the  appellant  contends,  that  this  in- 
terval cured  all  the  defects  in  his  title,  and  placed 
it  beyond  the  reach  of  any  legislative  enactment. 
In  support  of  this  position,  he  relies  on  the  prin- 
ciple settled  in  Kentucky,  that  a  patent  is  an  ap- 
propriation of  land,  and  that  no  subsequent  entry 
can  draw  its  validity  into  question.  He  relies 
also  on  the  case  ofHoofnagle  et  al.  v.  Anderson, 
(7  Wheat.  Rep.  212.) 

The  Court  has  felt  great  difficulty  on  this  point. 
The  proposition  that  a  patent  is  an  appropriation 
of  the  land  it  covers,  although  the  proceedings 
previous  to  its  emanation  maybe  irregular  and 
defective;  is  unquestionably  true;  but  this  princi- 
ple has  never,  so  far  as  is  known  to  the  Court, 
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been  applied  to  a  case  in  which  the  opposing  title     1824. 


Stapbew 


to  the  particular  land  in  controversy,  had  its  com*' 
mencement  before  the  patent  issued.  In  the  case  ^.' 
of  Hoofnagle  and  others  t.  Anderson,  the  plain-  *^ 
tiffs  sought  to  set  aside  a  patent  by  an  entry  made 
after  the  grant  had  issued,  on  a  warrant  which 
gave  no  specific  claim  to  the  particular  land  in 
controversy,  but  a  general  right  to  locate  any  un- 
appropriated land  in  the  military  district.  In 
that  case,  too,  the  warrant,  under  which  An- 
derson's patent  had  been  obtained,  was  issued 
to  an  officer  really  in  the  St^te  line,  but  8aid»  by 
mistake,  to  belong  to  the  continental  line.  It 
was,  originally,  equally  entitled  with  that  under 
which  Hoofnagle  and  others  claimed,  to  be  plaoed 
in  the  military  district  north-west  of  the  Ohio,  and 
had  lost  that  equal  right  by  an  act  of  the  Legisla- 
ture, not  entirely  compatible  with  that  strict  re- 
gard to  vested  interests,  which  all  governments 
deem  a  sacred  obligation.  The  mistake  in  the 
warrant  was  a  plain  official  error,  not  mingtod 
with  the  slightest,  suspicion  of  fraud,  and  its 
holder,  who  was  a  purchaser  without  notice,  bad 
lost,  in  consequence  of  that  mistake,  the  chance 
of  acquiring  any  other  land.  The  mistake,  too» 
had  done  no  more  than  to  restore  him  a  right 
which  had  been  taken  from  him,  perhaps  inad- 
vertently, certainly  with  a  belief  that  no  injuiy 
was  done  him. 

"^  The  situation  of  both  parties  was  different  in 
thhi  ease  from  what  it  is  in  this.  ^  The  party  whf^ 
obtained  the  patent,  had  an  original  right,  equal 
to  that  of  the  person  who  demanded  the  land*    In 
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1824.  tbis  cam,  the  appellant  has  no  such  original  right. 
The  warrant  of  Hoofnagle  and  others  gave  them 
no  particular  claim  to  the  land  in  controversy;  but, 
in  thia  case,  Harrison's  Hrarrant  gave  him,  and 
those  claiming  under  him,  originally,  an  exclusive 
right  to  the  particular  land  in  controversy.  That 
exclusive  right,  it  is  true,  was  forfeitable,  and 
was  at  one  time  forfeited.  But  the  Legislature, 
which  created  the  right,  and  limited  its  duration, 
might,  with  the  strictest  propriety,  prolong  its 
existence;  and  might  also  prescribe  the  manner 
in  which  the  property  should  be  afterwards  ac* 
quired  by  any  other  person.  The  Legislature  has 
prescribed  that  manner.  It  is  by  an  entry  made 
when  the  pre-emptive  right  was  forfeited.  With 
the  single  exception  of  the  claim  given  by  such 
an  entry,  the  Legislature  might  certainly  remit 
th^  forfeiture,  and  reinstate  the  pre-emptioner  in 
his  original  rights. 

A  title  acquired  according  to  law,  might  very 
properly  be  considered  as  obstructing  the  opera-^ 
tion  of  this  reinstating  act,  and  be  sustained 
against  him;  but  a  title  which,  in  no  stage  of  its 
progress,  was  authorized  by  law,  appears  under 
circumstances  much  less  favourable.  That  pa- 
tents obtained  on  improper  entries  have  prevailed 
against  persons  whose  titles  commenced  after 
such  patents  have  isisued,  is  no  authority  for  the 
opinion  that  such  patents  ought  to  prevail  against 
a  title  which  traces  its  commencement  to  a  time 
anterior  to  the  emanation  of  the  patent.  The 
only  difficulty  in  the  case  consists  in  connecting 
the  right  of  the  pre-emptioner,  at  the  time  his 
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entry  wbb  made*  with  the  original  right  given  by     1824. 
the  act  which  opened  the  land  office.     That  act  ^^^^^^ 
gave  the  person  who  had  marked  and  improved  a        v. 
.piece  of  ground,  the  pre-emption  to  1000  acres  of     *  *^*^ 
land,  to  include  his  improvement,  provided  the 
warrant  was  entered  within  twelve  months.    That 
any  act  prolonging  the  time  for  making  this  entry, 
would  continue  the  original  right,  is  not  to  be 
questioned.     It  is  plainly  the  intention  of  the  Le- 
gislature, and  nothing  can  prevent  that  intention 
from  being  effectual,  but  the  intervention  of  some 
other  title,  which  the  Legislature  cannot  rightfully 
remove.     The  original  act  shows  how  that  other 
intervening  title  may  be  obtained.     It  is  by  au 
entry  made  while  the  pre-emptive  right  had  no 
existence. 

Considering  this  question  as  being  rei  integra, 
entirely  unaffected  by  the  decisions  made  in  the 
Courts  of  Kentucky,  the  opinion  of  this  Court 
would  be,  that  a  title  acquired  while  the  pre-emp- 
tive right  of  Harrison  was  in  force,  could  not  be 
sustained  against  his  entry,  if  made  according  to 
the  act  by  which  his  right  was  continued.  We 
do  not  think  that  this  opinion  is  opposed  to  the 
decisions  of  Kentucky,  because  no  decision  has 
ever  been  inade  in  that  country  against  a  pre- 
emption right,  properly  entered,  under  the  acts  of 
Assembly  for  continuing  the  original  law  in  favour 
of  a  treasury  warrant,  located  while  those  laws 
were  in  force.  Titles  under  treasury  warrants^ 
entered  during  the  existence  of  a  prior  right,  have 
been  sustained  against  other  subsequent  entries,- 
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1824.     made  under  similar  circunistances;  but  never,  so 
^^^J^Y^  far  as  we  are  informed,  against  that  prior  right, 
V.        if  completed  according  to  acts  of  the  Legislature 
"^   prolonging  the  time  for  its  completion. 

In  the  case  of  Alsted  et  al.  t.  Miller,  {HardiUj 
193.)  the  Court  of  Appeals  of  Kentucky  decided 
in  favour  of  a  title  founded  on  a  pre-emption  war- 
rant, entered  in  December,  1782,  against  a  title 
founded  on  a  treasury  warrant,  entered  on  the 
9th  of  June,  1780.  That  case  is  admitted  to 
differ  essentially  from  this,  because,  when  Miller's 
pre-emption  warrant  was  entered,  no  interval  had 
occurred  between  the  different  acts,  during  which 
the  land  might  have  been  legally  entered;  and 
because,  too.  Miller's  appears  to  have  been  the 
oldest  patent.  But  in  that  case  the  Court  decided 
that  the  time  for  entering  the  pre-emption  warrant 
might  be  prolonged,  notwithstanding  the  previous 
entry  of  a  treasury  warrant  on  the  same  land. 
The  Court  observed,  that  the  holders  of  treasury 
warrants  purchased,  subject  to  the  reservations 
made  in  favour  of  pre-emptioners ;  that  the  Le- 
gislature might  have  permitted  this  reserved  land 
to  return  to  the  common  fund,  on  the  failure  of 
the  person  holding  the  pre-emption  warrant  to 
comply  with  the  terms  of  the  law,  or  might  dis- 
pense with  those  terms  in  his  favour,  and  prolong 
the  time  allowed  for  making  his  entry.  The 
principle  of  this  decision  is,  that  an  entiy  made 
during  the  existence  of  the  pre-emptiv?  right,  is 
not  such  an  inceptive  title,  as  could  be  defeated 
only  by  the  performance  of  the  condition  on  which 
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the  pre-emption  right  depended,  at  the  time  his     1824. 
entry  was  made.     It  gave  him  no  rights  Which  *^"^^' 
were  not  under  the  control  of  the  Legislature,     ^.j^ 
and  might  not  be  defeated  by  an  act  giving  the 
pre-emptioner  farther  time  to  enter  his  warrant. 

So  far,  then,  as  the  decisions  of  Kentucky  go, 
they  are  rather  in  favour  of  the  opinion,  that  the 
original  right  of  Harrison  was  preserved,  notwith- 
standing the  interval  during  which  it  was  forfeited, 
since  the  entry  of  the  appellant  was  not  made  in 
that  interval. 

The  decree  of  the  Circuit  Court  aflSrmed,  with 
costs. 


[Local  Law.] 

Love,  Plaintiff  in  Error, 

V. 

SiMMs's  lessee.  Defendant  in  Errw. 

A  question,  under  the  registry  acts  of  Tennessee,  whether  a  junior 
coDYeyance  registered,  should  take  precedence  of  a  prior  unregis- 
tered deed.  Htld,  that  the .  registry  did  not,  under  the  circuin>- 
stances,  vest  the  title  against  the  elder  deed. 

ERROR  to  the.  Circuit  Court  of  West  Ten- 
nessee. 

This  cause  was  argued  by  Mr.  EaUmj  for  the   t^-ta. 
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1824.     plaintiff  in  error,*  and  Mr.  Harper y  for  the  de* 
fendant  in  error. 


Mr.  Justice  Johnson  delivered  the  opinion  of 
MoTckioOi.  the  Court. 

This  cause  comes  up  from  the  Circuit  Court  for 
the  district  of  West  Tennessee.  The  judgment 
in  that  Court  is  in  favour  of  the  plamtiff  in  eject- 
ment, and  error  is  brought  to  reverse  that  judg- 
ment, on  the  ground  thai  the  Court  below  in- 
structc^d  the  jury  that  the  plaintiff  there  had  the 
better  title,  and  ought  to  recover.  The  facts  of 
the  cause  are  exhibited  in  a  bill  of  exceptions, 
and,  so  far  as  are  necessary  to  illustrate  this 
opinion,,  may  be  stated  thus: 

One  Stockly  Donaldson  obtained  a  grant  of 
lands  of  the  State  of  North  Carolina,  in  that  re- 
gion of  territory  which  lies  west  of  the  Cumber- 
land mountain,  and  now  composes  a  part  of  West 
Tennesse.  This  grant  issued  upon  an  entry 
made  in  the  office  of  John  Armstrong. 

After  obtaining  the  patent,  Donaldson  executed, 
a  power  of  attorney  to  one  Grant,  to  sell  this 
land,  and  Grant  accordingly  sold  it  to  one  Alli- 
son, and  executed  a  conveyance  to  him  in  due 
form.  This  deed  bears  date  in  1 795.  But  it  ap- 
pears, that  two  years  previous  to  this  sale^  'Do- 
naldson himself  had  executed  a  title  for  the  same 
land  to  one  Adair.  And  the  plaintiff  in  ejectment 
now  makes  title  through  Allison,  while  the  de- 
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fendant  protects  himself  under  the  conveyance  to     1824. 
Adair,  but  without  connecting  himself  with  it. 

If  the  case  rested  here,  there  would  be  no  dif- 
ficulty in  it ;  but,  by  the  laws  of  North  Carolina, 
no  deed  passes  an  estate,  unless  it  be  recorded  in 
the  county  in  which  the  land  lies,  and  that  within 
twelve  month?  of  its  date.  In  this  instance,  the 
subsequent  deed  claims  precedence,  on  the  ground 
of  prior  registration,  after  the  twelve  months  pre- 
scribed to  the  prior  deed,  and,  of  consequence, 
at  a  time  when  the  prior  deed  was  supposed  to  be 
altogether  void,  for  want  of  registration. 

On  the  point  of  registration  the  facts  are  these. 
The  act  of  1715,  which  is  the  registering  act  alluded 
to,  has  been  suspended,  as  to  the  limitation  of  time, 
almost  ever  since  its  enactment.  A  similar  provi- 
sion in  the  land  laws  of  that  State,  on  the  subject 
of  restoring  grants,  has  also  been  the  subject  of 
a  similar  suspension.  But  as  there  was  no  County 
Court  embracing  within  its  jurisdiction  that  re- 
gion of  country  in  which  this  land  lay,  a  new  pro- 
vision is  introduced  into  the  suspending  act  of 
1788,  by  which  it  is  enacted,  that  persons  owning 
lands  of  this  description,  shall  register  them  in. 
the  cbuntiefs  in  which  they  reside ;  and  a  proviso, 
as  to  non-residents,  is  inserted,  in  these  words: 
'*  Provided  always,  that  persons  owning  such  lands 
in  this  State,  west  of  the  Cumberland  mountain, 
and  not  residing  therein,  shall  register  their  grants 
for  such  lands  in  Hawkins  county. '^ 

The  holder  of  the  junior  conveyance  from  Do- 
naldson, availed  himself  of  this  proviso,  or  Tmore 
properly  speaking)  enacting  clause,  and  recorded 
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1824.  it,  with  all  his  munimente  of  title,  in  Hawkins 
county.  This  took  place  in  the  year  1797,  but 
the  defendant  below,  the  holder  of  the  senior  title 
from  Donaldson,  did  not  record  his  title  until  the 
year  1806,  when,  the  State  of  Tennessee  having 
created  a  county  embracing  this  land,  he  com- 
mitted his  deed  to  registration  in  the  county  where 
the  land  lay;  which  was  also  done  by  the  plaintiff 
below,  four  years  afterwards.  If,  then,  the  regis- 
tration in  Hawkins  county  was  a  valid  registration^ 
and  the  effect  of  it  wa/s  to  vest  the  estate,  to  the 
prejudice  of  the  prior  conveyance  from  Donaldson, 
the  plaintiff  had  the  better  title,  and  the  charge 
was  correct. 

This  question  will  now  be  examined. 

It  is  obvious,  that  to  attribute  to  the  registra- 
tion in  Hawkins  county  the  effect  here  contended 
for,  it  is  necessary, 

1.  To  attach  to  the  provisions  of  the  5th  section 
of  the  act  of  1 788,  a  variety  of  incidents,  and  to  give 
it  a  latitude  of  coifstruction  which  nothing  but  the 
unequivocal  intent  of  the  Legislature  could  coun- 
tenance. The  word  land  must  be  taken  to  mean 
muniments  of  title  ;  the  word  grants  both  patents 
and  mesne  conveyances ;  and  words  of  enactment, 
which,  in  their  direct  and  ordinary  signification, 
are  solely  imperative,  must  be  considered  as  im- 
porting a  privilege  or  exemption.  '  Besides  which, 
all  the  provisions  of  the  5th  section  of  the  act  of 
1715,  must  be  incorporated  with  the  5th  section 
of  that  of  1 788,  in  order  to  sustain  the  implica- 
tion, that  recording  in  Hawkins  county  shall  make 
the  one  valid,  or  the  failure  to  record  in  that  place 
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be  fatal  to  the  other.  This  view  of  the  subject  1824. 
would  lead  to  a  protracted  and  subtle  discussion,  ^ 
which  the  conclusions  of  this  Court  on  other 
points,  render  now  unnecessary  to  b^  pursued  ; 
and  the  subject  is  only  noticed,  to  avoid  the  im- 
plication, that  this  Court  has  acquiesced  in  such  a 
construction  of  the  clause  in  question. 

2.  To  give  effect  to  the  registration  in  Havvkins 
county,  it  is  also  obvious,  that  the  5th  section  of 
the  act  of  1788  must  have  continued  in  force  until 
1797,^hen  the  deed  to  Allison  was  recorded  in 
that  county.  And  this  must  either  be  inferred 
from  the  words  of  the  section  itself,  or  must  be  the 
effect  of  the  subsequent  reviving  acts. 

In  their  ordinary  and  direct  signification,  the 
words  of  the  section  in.  question  certainly  import 
perpetuity ;  and  did  it  stand  alone,  such  would 
be  the  effect  given  to  it,  whether  in  its  operation 
it  be  considered  imperative  or  remedial.  But  the 
context  necessarily  limits  its  duration.  Both  the 
title  and  preamble  of  the  act,  declare  it  to  be  to  re- 
lieve persons,  who  would  be  suffereiis  from  neg- 
lecting to  record  their  muniments  of  title  in  due 
time.  And  it  would  be  hard  to  conceive  a  reason 
why  grants  and  mesne  conveyances  elsewhere, 
should  be  forced  upon  record  within  a  limited 
time,  and  those  for  lands  in  this  district  of  coun- 
try left  without  limitation  as  to  time.  While  there 
was  no  office  assigned  for  their  registration,  a  tea- 
son  existed  ;  but  that  reason  is  taken  away,  when 
we  admit  that  a  proper  office  was  opened  for  that 
purpose. 

The  question,  however,  docs  not  rest  her^  ;  a 
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1324.  recording  law,  unlimited  in  point  of  time,  and  un- 
affected by  penalties,  is  an  absurdity,  since  it  de- 
stroys its  own  views,  when  it  leaves  the  individual 
at  large,  to  record  or  not,  as  he  pleases.  And  if 
an  additional  proof  be  wanting,  to  indicate  the 
sense  of  the  Legislature  in  passing  this  section  of 
the  act  of  1 788,  it  is  to  be  found  in  the  reviving  act 
of  North  Carolina,  of  1790,  in  which  it  is  express- 
ly declared,  that  the  act  of  1 788  would  expire,  i£ 
not  then  revived.  -The  idea,  therefore,  of  its  be- 
ing perpetual,  in  its  own  provisions,  is  rejected ; 
and  it  remains  to  inquire,  whether  it  was  conti- 
nued in  force  up  to  1797,  when  the  deed  to  Allison 
was  recorded  in  Hawkins  county.  This  must 
depend  upon  the  several  reviving  acts  passed  sub- 
sequent to  1788.  And  it  is  perfectly  clear,  upon 
collating  those  acts,  that  the  5th  section  of  the 
act  of  that  year  had  expired,  and  was  dropped,  be- 
fore Allinon's  deed  was  registered.  In  1790,  the 
State  of  North  Carolina  passed  a  law,  reviving,  for 
two  years,  the  act  of  1788,  with  all  its  provisions  ; 
but  the  State  of  Tennessee  had  previously  been 
separated  from  North  Carolina,  and  the  provisions 
of  the  5th  section  of  the  act  of  1788,  appear  never 
to  have  been  taken  up  in  Tennessee. 

It  is  not  necessary,  in  arriving  at  this  conclusion, 
to  examine  whether  the  words  of  the  section  shall 
be  restricted  to  grants^  or  extended  to  mesne  con- 
veyances, or  whether  to  deeds  prior  or  subsequent. 
In  no  point  of  view  will  this  section  sustain  the  re- 
gistration ;  for  the  deed  is  registered  as  a  mesne 
conveyance,  not  a  grant,  properly  so  called,  and 
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must  take  effect  under  tboae  legal  proviaiona  which     1 824. 
extend  to  meane  conveyances.  ^"^^J^ 

The  act  which  purports  to  revive  the  act  of  1 788,  ^  j^ 
ia  that  of  Tenneeaee,  of  1794 ;  and  hy  that,  the 
right  of  recording  out  of  the  county  where  the  land 
lies,  18  wholly  dropped.  The  general  words  of 
the  act  of  North  Carolina,  in  1790,  are  not. adopt- 
ed ;  but  the  right  of  recording  again,  is  explicitly 
brought  back  to  the  general  policy  of  the  country, 
that  of  recording  titles  in  the  county  where  the 
landlies^ 

The  question  will,  no  doubt,  here  occur,  whether 
the  Legislature  could  have  intended  to  impose  this 
duty,  while  there  was  no  county,  and  no  Court,  in 
which  such  record  could  be  made. 

The  answer  is,  that  the  question  is  here  imma- 
terial, sinco  it  is  enough  for  all  the  purposes  of  the 
defendant  below,  if  the  obligation  to  record  did 
not  exist  at  all,  until  there  was  a  county  establish- 
ed ;  but  were  it  otherwise,  the  only  <]giestion  here 
is,  whether  the  provisions  of  the  act'  of  1794,  or 
any  other  act  prior  to  1797,  revives  ihe  supposed 
right  to  record  in  Hawkins  county;  whether  it 
grants  a  privilege,  or  imposes  a  duty,  as  to  that 
particular  county,  and  the  right  of  recording  in  any 
other  place  than  where  the  land  lies. 

The  act  of  1796,  which  is  that  under  the  imme- 
diate protection  of  which  it  is  necessary  that  Alli- 
son's deed  should  be  sustained  in  favour  of  the 
plaintiff  below,  contains  a  simple  revival  of  the  act 
of  1 794,  without  any  farther  provision.  Its  mean- 
ing and  effect,  therefore,  must  be  read  upon  the 
face  of  the  latter  act. 
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18S4.  There  were  some  other  pfoints  made  in  the  ar- 
^^^^^^  guuent,  which,  as  the  cause  must  be  sent  back,  it 
▼^      if  proper  to  notice* 

At  one,  if  not  two  periods,  of  the  early  history  of 
Tennessee,  there  occurred  ajo  intervid  of  time,  du- 
ring which  the  suspending  laws,  as  they  are  called, 
did^not  exist,  and  that  of  1715,  of  course,  operated 
upon  all  ciusea  within  it.  That  State  passed  from 
the  jurisdiction  of  North  Carolina  in  1790,  but  its 
first  territorial  Legislature  did  not  meet  until  1794. 
By  a  provision  of  the  act  of  separation,  the  laws 
of  North  Carolina  became  the  laws  of  Tennessee^ 
untilrepealedby  the  Legislative  authority  of  the 
ceded  teiritory,  of,  it  is  presumed,  until  they  ex- 
pired by  heir  own  limitations.  Whether  an  hia- 
tus- occun  d  in  these  suspending  laws,  at  the  in- 
terval of  time,  is  immaterial  in  this  cause,  since  the 
junior  deed  did  not  come  into  existence  until  after 
the  passage  of  (he  act  of  1 794.  But  between  the 
sessions  of  1800  and  1801 ,  there  did  occur  a  chasm, 
in  these  suspending  laws,  which  chasm,  the  defen- 
dant in  error  contended  in  argument,  put  an  end 
to  the  interest  claimed  under  the  prior  deed  alto- 
gether. 

It  is  obvious,  that  this  argutnent^assuines  for  its 
basis  the  supposition,  that  the  registration  of  his 
deed  in  Hawkins  county  was  valid. and  eifectual  to 
thi»  purpose.  The  opinion  has  been  expressed, 
that  jthe  5th  section  of  the  act  of  1788,  was  not  in 
force  at  the  time  when  that  registration  was  made. 
.And  the  Coiirt  now  recurs  to  the  subject,  only  to 
avoid  the  imputation  of  having  admitted  the  con- 
elusion  in  favour  of  the  defendant  in  error,  had  the 
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registration  in  Hawkins  county  been  made  while     1824. 
the  law  was  in  force.    We  give  no  opinion  on  the  ^^^^^T^^ 
operation  of  the  act  of  1715,  on  titles  to  those    ^  t. 
lands  which  were  so  situated  that  it  was  impossi- 
ble for  the  provisions  of  the  act  of  1715  to  be  com- 
plied with ;  that  is,  those  lands  which  lay  in  no 
designated  county.    In  the  present  instance,  the 
land  in  controversy  was  not  included  within  a 
county  line,  until  the  year  1801.      As  both  deeds 
were  registered  in  the  proper  county,  after  the 
chasm  occurred,  they  are  both  equally  affected 
by  it ;  and  it  has  no  bearing  upon  their  interests, 
as  made  out  under  the  registration  where  the  land 
lies. 

Another  point  made  in  argument,  was,  that  the 
defendant  could  not  protect  himself  under  the  title 
to  Adair,  without  connecting  himself  with  it.  Upon 
recurring  to  the  words  of  the*  charge,  we  find  it  to 
be,  that  the  plaintiff*  below  had  the  better  titl6. 
From  this,  an  inference  undoubtedly  arises,  that 
if  the  defendant  below  had  exhibited  a  better  title, 
the  plaintifi^could  not  recover,  even  though  the  de- 
fendant did  not  show  that  better  title  to  be  trans- 
mitted to  himself. 

Since  the  registration  in  the  county  where  the 
land  lies,  and  which  is  the  only  registration  deem- 
ed valid  in  this  cause,  gave  the  prior  registration 
to  the  prior  deed,  and  thus  took  away  every  claim 
to  precedence  from  the  deed  under  which  the 
plaintiff  below  made  title,  the  Court  must  be  ad- 
judged to  have  erred  in  its  charge  upon  that  sub- 
ject. On  the  implied  proposition,  that  the  better 
title  might  be  set  up,  as  a  shield  against  the  plain- 
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IttM.     tiff's  recovery  in  ejectment,  even  though  the  de- 
fendant does  not  show  that  better  title  in  himself, 


▼.  we  will  limit  ourselves  to  the  following  remarks : 
The  rule  of  law,  that  a  plaintiff  must  recover 
by  the  strength  of  his  own  title,  and  not  the  weak- 
ness of  his  adversary'fil,  must  be  limited  and  ex- 
plained by  the  nature  of  each  case  as  it  arises. 
Since  the  rule  is  universal,  that  a  plaintiff  in  eject- 
ment must  show  the  right  to  possession  to  be  in 
himself  positively,  and  it  is  immaterial  as  to  his 
tight  of  recovery,  whether  it  be  out  of  the  tenant 
pr  not,  if  it  be  not  in  himself,  it  follows  that  a 
JBnant  is  always,  at  liberty  to  prove  the  title  out 
of  *fiie  plaintiff,  although  he  does  not  prove  it  to 
exist  in  himself.  Possible  difficulties  may  be  sug- 
geiBted  as  to  the  application  of  this  prin(^iple  to 
.  mere  tort  feasors  or  forcible  disseisors;  but  be- 
sides* that  such  cases,  being  generally  provided 
for  ufider  statutes  of  forcible  entry,  must  be  of 
rare  odcurrence,  it  is  time  enough,  when  $hey 
occnr,  to  consider  what  exceptions  they  present  to 
the  general  principle. 

The  last  point  proper  to  be  noticed,  is  that 
made  in  the  former  argument,  on  the  question  of 
revocation  of  the  power  of  attorney  under  which 
the  junior  deed  was  executed. 

This  was  supposed  to.be  virtually  revoked  by 
the  prior  conveyance  of  the  same  land,  execu- 
ted by  Donaldson,  who  gave  the  pow€ir«  And 
this;  on  general  pi inciples,  is  unquestionably  cor- 
rect* Whatever  liabilities,  for  damages  or  other- 
wise, Donaldson  might  have  incurred  by  not  re- 
voking the  power  by  due  notice,  it  is  unques- 
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tionable,  that  a  power  must  ceaae  and  determine     1894* 
'when  there  is  nothing  left  for  it  to  act  upon,    ft  ^^^[^^^ 
will  be  seen,  however,  that  this  question  resolves     ^w. 
itself  into  the  principal  question  in  the  cause,  to 
wit,  whether  the  first  deed  ever  was  a  subsisting 
valid  conveyance.    If  it  was  not,  then  the  ground 
of  the  argument  fails,  for  the  estate  had  not,  in 
effect,  ever  passed  out  of  Donaldson;  juad  if  it 
was,  then  its  effect  is  complete,  without  recurring 
to  the  ground  of  revocation. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard, 
&c.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  the  said  Circuit  Court  erred  in  in- 
structing the  jury  ''that  the  lessor  of  the  plaintiff 
had  the  better  title  to  the  land  in  controversy.^ 
It  is,  therefore,  adjudged  and  ordered,  that  the 
judgment  of  the  said  Circuit  Court  in  this  case  be, 
and  the  same  is  hereby  reversed  and  .annulled : 
and  it  is  further  ordered,  that  said  cause  be  re- 
manded to  the  said  Circuit  Court,  with  instruc- 
Uokia  to  JUMuc  a  vetiire  fac%a$  de  novo. 
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[P&ACTICB.] 

Stewart  v.  Ingle  and  others. 

ERROR  to  the  Circuit  Court  for  the  DiBtrict 
of  Columbia. 

Feb.  Mh.  At  a  former  day  of  this  term,  Mr.  Ha^  for  the 
plaintiff  in  error,  had  obtained  a  certiorari,  upon  a 
suggestion  of  diminution  in  the  record,  directed  to 
the  Court  below,  and  returnable  immediate*  The 
Clerk  of  the  Circuit  Court  accordingly  made  re- 
turn to  the  certiorari,  lyith  another.record.  Where- 
upon, Mr.  Hay  moved  for  a  new  certiorari,  upon 
the  ground  that  the  return  ought  to  have  been 
made  by  the  Judge  of  the  Court  below,  and  not 
by  the  Clerk. 

Mr.  Justice  Washington,  after  consultation 
with  the  Judges,  stated,  that  according  to  the 
rules  and  practice  of  the  Court,  a  return  made  by 
by  the  Clerk  was  a  sufficient  return. 

Motion  denied. 
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PeTtoo 
[JoRiSDictiOH.]  Robeiiiqii. 

PfivToN  V.  Robertson. 


In  replevin,  if  it  be  of  goods  dif  trained  for  rent,  theamouBt  for  whieh 
avoirrj  is  made,  is  tliQ  value  of  tbe  matter  in  controversy ;  aiid  if 
the  writ  be  issued  to  try  tbe  title  to  property,  it  is  in  the  nature  of 
detinue,  and  the  value  of  the  article  replevied  is  the  value  of  the 
matter  in  controversy,  so  as  to  give  jurisdiction  to  this  Court  qpon  . 
a  writ  of  error. 

Mr.   ChieK  Justice   M ar^hal^  delivered   the  May^  t7ih. 
opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  in  the 
Circuit  Court  of  the  United  ^tates  for  the  county 
of  Washington,  in  the  District  of  Columbia,  ren- 
dered for  the  sura  of  591  dollar?.  The  writ  was 
dismissed  in  the  early  part  of  the  term,  for  want 
of  jurisdiction,  the  judgment  being  for  less  than 
1000*  dollars.  The  plaintiff  in  error  now  moves 
to  reinstate  the  cause,  alleging  that  the  damages 
li^d  in  the  declaration;  not  the  amount  of  the 
judgment,  is  the  matter  in  controversy  between 
the  parties. 

The  property  of  the  plaintiff  in  error  had  been 
seized  for  rent,  upon  which  shb  sued  out  a  writ  of 
replevin,  and  laid  her  damages  in  the  declaration 
at  1000  dollars.  The  defendant  in  error  acknow-*  " 
Jedged  the  taking  charged  in  the  declaration,  and 
justified  it  aB  a  distress  for  the  sum  of  591  dollars, 
due  for  rent  in  arrcar.  The  judgment  of  the^ 
Court  was  in  favour  of  the  avowant,  for  the  amount 
of  the  rent'claimed*  > 
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1824.        The  plaintiff  in  error  contends,  that  her  suit 

^^^^J^  was  not  merely  for  restitution  of  the  property 

.^^\      taken,  but  also  for  damages,  and  that,  in  such  a 

case,  the  value  of  the  matter  in  dispute  is  the 

sum  laid  in  the  declaration. 

Her  counsel  relied  on  the  case  of  HuUcamp  v, 
Teel,  (2  DaUd8,95S.)  and  on  Cook  v.  Woodrow, 
(5  Cranch,  13.)  to  show  that,  in  actions  sounding 
in  damages,  the  sum  laid  in  the  declaration  is  the 
standard  of  Value.  The  case  in  Dalla$,  was.  an 
action  of  trespass,  and  that  in  Craruhy  an  action 
of  trover.  We  think  this  case  stands  on  different 
principles  from  either  of  those.  In  a  writ  of  re- 
plevin,, the  real  matter  in  controversy  is  the  sum 
claimed  as.  rent,  or  the  property  replevied.  If  the 
replevin  be,  as  in  this  case,  of  property  distrained 
for  rent,  the  amount  for  which  avowry  is  made 
is  the  real  matter  in  dispute.  The  damages  are 
merely  nominal.  If  the  writ  be  issued  as  a  means 
of  tr]ring  the  title  to  property,  it  is  in  the  nature  of 
detinue,  and  the  value  of  the  article  replevied  is 
the  matter  in  dispute.  In  this  case,  the  judgment 
against  the  plaintiff  in  error  being  for  less  than 
1000  dollars,  this  Court  has  no  jurisdiction,  and 
the  motion  to  replace  the  cause  on  the  docket 
must  be  overruled. 

Motion  denied. 
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Ex  pwte 
rPmACTicB.    JvaiiBiOTidv.l  Burr. 

Ex  parte  Bvtiti. 

^iMiVy  At  to  the  autliorit J  of  tbii  Cknirt  to  interfere,  bjr  mandara^^ 
in  the  ceae  of  tbe  removal  i>r  suspension  of  an  attorney  of' the 
District  and  Ciroait  Courts.  ^ 

WhateTer  maj  be  tbe  antboritjof  this  Couft  in  that  respect,  it  will 
not  b^  exercised  unless  where  the  conduct  of  the  Court  below  has 
been  grossly  irregular  and  unjust. 

In  a  regular  complaint  against  an  attorney,  charges  cannot  be  receiTcd 
and  acjted  on,  unless  made  on  oath.  But  he  may  himself  waive 
the  preliminary  of  an  affidavit,  and  the  Court  may  proceed,  at  his 
instance,  to  investigate  the  charges,  upon  testimony,  which  must 
be  on  oath  and  regularly  taken. 

Mr.  Emmett  moved  for  a  rule  to  show  cause  MwrekiM 
why  a  maDdamus  should  not  iJMiue  to  the  Circuit 
Court  for  the  District  of  Columbiai  commandiDg 
that  Court  to  restore*  one  Burr,  an  attorney  of 
that  Court,  who  had  been  suspended  from  prac- 
tice for  one  year,  by  order  of  that  Court/ 

Mr.  Chief  Justice  Mabshall  delivered   the  Afardk^iTift. 
opinion  of  the  Court 

This  is  a  motion  for  a  mandamus  to  the  Circuit 
Court  for  the  District  of  Columbia,  to  restore  Mr. 
Burr  to  his  place  of  attorney  at  the  bar  of  that 
Court. 

It  is  a  very  unusual  application,  on  which  the 
Court  has  felt  considerable  doubts. 

a  Mr. Emmelt  died  TitUPi  Frad.  59.    IJoku.  Cat.  134. 
181.    Boie.  Akr.  th.  Mamdumm. 
Vol.  IX.  6r 


53U  CASkS  IN  tH£  SUPREME  COURT 

1824.  On  one  hand,  the  profession  of  an  attorney  in 
^^JP^^JJJ^  of  great  importance  to  an  individual,  .and  the 
Burr,  prosperity  of  his  whole  life  maynlepend  on  its 
exercise.  The  right  to  exercise  it  ought  not  to  |>e 
lightly  or  capriciously  taken  from  him.  On  the 
other,  it  is.  extremely  desirable  that  the  respecta- 
bility of  the  bar  should  be  roaintainedi  and  that 
its  harmony  with  the  bench  should  be  preserved. 
For  these  objects,  some  controlling  power,  some 
discretion,  ought  to  reside  in  the  Court.  This 
discretion  ought  to  be  exercised  with  great  mode- 
ration and  judgment;  but  it  must  be  exercised; 
and  no  other  tribunal  can  decide,  in  a  case  of  re- 
moval from  the  bar,  with  the  same  means  of  in- 
form)ation  as  the  Court  itself.  If  there  be  a  re- 
vising tribunal,  which  possesses  controlling  au- 
thority, that  tribunal  will  always  feel  the  delicacy 
of  interposing  its  authority,  and  would  do  so  only 
in  a  plain  case. 

Some  doubts  are  felt  in  this  Court  respecting 
the  extent  of  its  authority*  as  to  the  conduct  of  the 
Circuit  and  District  Courts  towards  their  officers ; 
but  without  deciding  on  this  question,  the  Court 
is  not  inclined  to  interpose,  unless  it  were  in  a 
case  where  the  conduct  of  the  Circuit  or  District 
Court  was  irregular,  or  was  flagrantly  improper. 

In  the  case  at  bar,  the  proceedings  were  sup- 
posed CO  be  irregular,  because  Mr.  Burr  was  put 
to  answer  charges  not  made  on  oath. 

That  the  charges,  in  a  regular  complaint  against 
an  attorney,  ought  not  to  be  received  and  acted  on, 
unless  made  on  oath,  is  admitted.  It  is  a  course 
of  proceeding  which  is  recommended  by  consi- 
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derations,  too  obvious  to  require  that  they  should  1824. 
be  urged.  But  thb  is  not  a  proceeding  of  that  ^"^^"^1^ 
description.  The  Court  did  not  call  on  Mr.  Burr  Bur. 
to  answer  an  accusation  in  the  nature  of  an  infor- 
mation against  him.  The  inquiry  was  invited  by 
himself;  the  charges  were  made  at  his  instance; 
and  the  Court  proceeded  on  them  at  his  request. 
Mr.  Burr  himself,  then,  dispensed  with  the  pre- 
liminary step  of  an  aflSidavitto  the  charges  which 
were  to  constitute  the  subject  of  that  inquiry. 
He  waived  this  preliminary.  The  testimony  on 
which  the  Court  proceeded  was  all  on  oath,  and 
obtained  in  a  manner  which  is  not  exceptionable. 
There  is,  then,  no  irregularity  in  the  mode  of 
proceeding  which  would  justify  the  interposition 
of.  this  Court.  It  could  only  interpose,  on  the 
ground  that  the  Circuit  Court  had  clearly  exceeded 
its  powers,  or  had  decided  erroneously  on  the  tes- 
timony. The  power  is  one  which  ought  to  be  ex- 
ercised with  great  caution,  but  which  is,  we 
think,  incidental  to  all  Courts,  and  is  necessary 
for  the  preservation  of  decorum,  and  for  the  re- 
spectability of  the  profession.  Upon  the  testimony, 
this  Court  would  not  be  willing  to  interpose  where 
any  doubt  existed.  It  is  the  less  inclined  to  inter^ 
pose  in  this  case,  because  the  complaint  isf  not  of 
an  absolute  removal,  but  of  a  suspension,  which 
is  nearly  expired,  after  which,  Mr.  Burr  may  be 
restored  by  the  Court  itself,  should  not  very  se- 
rious objections  exist  to  that  measure.  . 

Motion  denied. 
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[ChAKCBET.     JuaiSDICTIONtJ 

Smith  v.  M^Iv£b. 

In  all  ca«^  of  ooncurrent  jarisdictioiiy  the  Court  which  first  has  pot- 
ses<:ioii  of  the  subject,  must  determine  it  contflusiyely. 

Although  Courts  of  equity  haTe  concurrent  jurisdiction  with  Courts 
of  law,  in  all  matters  of  fraud,  yet,  where  the  cause  has  already 
been  tried  and  determined  by  a  Court  of  law,  a  Court  of  equity  can- 
not take  cognisance  of  it,  unless  there  be  the  additiim  of  some 
equitable  circumstance  to  giTe  jurisdiction. 

In  such  a  case,  some  defect  of  testimony,  or  other  disability,'^  which  a 
Court  of  law  cannot  remove,  must  be  shown,  as  a  ground  for  resort- 
ing to  a  Court  of  equity. 

APPEAL  from  the  Cir6uit  Court  of  West  Ten- 
nessee. 


Feb.  lath.  This  cause  was  argued  by  Mr.  Eaton,  and  Mn 
Isaacks' for  the  appellants;  and  by  Mr.  Whiter 
and  Mr.  Spaten^  for  the  respondents. 

Fth.  ioflk.  Mr.  Chief  Justice  Marshall,  delivered  the  opi- 
nion of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  West 
Tennessee,  dismissing  the  plaintiff's  bilL 

The  bill  states,  that  the  plaintiff  had  made  seve- 

a  They  cited  1  MaM.  Ch.  13Q»  180.  Polk  v.  Weoddl,  5 
Wheat.  Rq^.  298. 808.  Cdwp.  208.  1  Burr.  450.  2  Sir.  992. 
Wui€hefterv.ETOit,Coofo'«3Vfiii.  Jtqi.42a  Polkv.WendeD, 
9Cr«Mt,87.   Bortonv.WilliuiiSySlPtear.  Aji.  529. 

t  They  dted  Ajohu.  Ap.  610.     5  flayik.  10&  20&  21& 
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ml  entries  for  small  tracts  of  land  within  the  die*     1824. 
trict,  for  which  he  had  obtaineH  patents.    That  ^"^^^ 
the  defendant,  John  M'lver,  claiming  title  to  the     ^  ▼. 
same  land,  under  an  older  grant,  obtained  by  Do- 
naldson   and    Tyrrel,  had   brought   ej^tments 
against  him  for  the  several  tracts  of  land  he  claims, 
and  has  obtained  judgment  in  some  of  them.  That 
he  has  attempted  to  bring  the  causes  before  this 
Court  by  writ  of  error,  but  has  been  unable  to  do 
so,  because  no  one  of  his  tracts  is  worth  two  thou- 
sand dollars;  though  all  of  them,  taken  together, 
are  \rorth  a  larger  sum. 

The  bill  alleges,  that  the  grant  to  Donaldson 
and  Tyrrel  b  a  pretended  grant,  purporting  to  be 
issued  by  the  State  of  North  Carolina,  in  the  year 
1795 ;  that  if  genuine,  it  does  not  cover  his  land, 
because  it  calls  for  40,000  acres  only,  but  includes 
70,000  within  its  boundaries ;  that  the  grant  is  not 
founded  on  any  warrants,  or,  if  upon  any,  on  those 
previously  granted  ;  and  the  numberM  of  the  war- 
rants have  been  inserted  in  the  plat  and  certificate 
by  the  grantees,  since  the  grant  issued  ;  that  it  'w 
probable  the  grant  never  di* I  issue,  hut  was  stolen 
out  of  the  office  in  blank,  and  was  filled  up  by  the 
,  grantees,  of  all  which  the  sai'f  M^'ver  had  notice, 
before  he  received  his  conveyance.  That  M'lver 
contends  sometimes,  that  the  grant  issued  on  one 
set  of  warrants,  and  sometimes  on  another,  and  has 
caused  it  to  be  registered  in  Knox  county,  in  one 
way,  and  in  Overton,  where  the  land  lies,  in  ano- 
ther ;  and  to  avoid  detection,  has  torn  the  plat  and 
certificate  of  survey  firomthe  grant.    And,  finally. 
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1824.     that  tbe  State  of  North  Carolina  had  no  power  to 
""^y^  issue  the  ffrant. 

▼.  The  defenilant  demurred  to  this  bill,  and  on  ar- 

^^'    gument,  tbe  demurrer  was  sustained,  and  the  bill 
dismissed. 

The  first  question  made  in  the  cause,  is  the  ju- 
risdiction of  the  Court,  sitting  as  a  Court  of  Chan- 
cery. It  is  contended,  on  the  part  of  the  respon- 
dent, that  a  Court  of  equity  can  exercise  no  ju- 
risdiction in  the  case,  because  the  plaintiff  has 
full  and  adequate  remedy  at  law. 

The  several  allegations  of  the  bill  have  been 
reviewed ;  and  it  is  contended,  that  each  of  them  is 
examinable  at  law,  and  ought  to  be  decided  in 
preciraly  the  same  manner  in  both  Courts.     If  the 
surplus  quantity  of  land  <  untained  in  the  patent, 
avoids  the  grant,  iu  whole  or  in  part,  in  a.Court  of 
equity,  its  effect  would  be  the  same  in  a  Court  of 
Mw.     If  the  grant  be  void,  because  issued  without 
warrants,  or  on  warrants  previously  satisfied,  it  is 
void  at  law.  Bo  with  renpect  to  the  allegations,  that 
it  was  stolen  out  of  the  land  office ;  that  the  plat 
and  certificate  of  survey  have  been  torn  off ;  that 
Norm  Carolina  had  no  power  to  issue  it ;  and  so 
with  respect  to  every  allei^ation  in  the  bill.     The 
facts  alleged  are  all  examinable  at  law,  and  aCourt 
of  law  is  as  capable  of  deci<ling  on  them  as  a  Court 
of  equity.  In  Huch  a  case,  the  existence  of  somefact, 
which  disables  the  party,  having  the  law  in  his  fa- 
vour^ from  bringing  his  case  fairly  and  fiilly  before 
a  Court  of  law,  has  been  generally  supposed  to  be 
indispensable  to  the  jurisdiction  of  a  Court  of 
equity.  Some  defect  of  testimony,  some  disability* 
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which  1^  Court  of  law  cannot  remove,  is  usually  al«     1824. 
legcd  as  a  motive  for  coming  into  a  Court  of  equi-  ^^^^^^^ 
ty.  But,  in  the  case atbar,  the  bill  alleges  nothing     ^r. 
whicir  can  prevent  a  Court  of  law  from  exerci- 
sing its  full  judgment.     No  defect  of  testimony  is 
alleged ;  no  discovery  is  required ;  no  appeal  is 
made  to  the  conscience  of  the  defendant.    Facts 
are  alleged,  which  have  precisely  the  same  opera* 
tion  ip  a  Court  of  law  as  in  a  Court  of  equity ;  and 
the  bill  does  not  even  insinuate  that  they  cannot 
be  proved  at  htw. 

The  argument  on  the  other  side  is,  that  the  bill 
charges  gross  fraud  on  those  under  whom  the  de- 
fendant claims,  and  charges  him  with  knowledge 
of  that  fraud  ;  and  that  Courts  of  equity  have  con- 
current jurisdiction  with  Courts  of  law,  in  all  mat- 
ters of  fraud. 

Admitting  this  proposition  to  be  true,  to  the  full 
extent  fn  which  it  is  stated,  it  will  not,  we  think, 
aid  the  case*  In  all  cases  of  concurrent  jurisdic- 
tion, the  Court  which  first  has  possession  of  the 
subject  must  decide  it.  The  questions  in  these  ca- 
ses fiave  all  been  decided  at  law,  and  the  party 
can  have  no  right  to  bring. them  on  again  before  a 
Court  of  Chancery^  Were  a  Court  of  equity,  in  a 
case  of  concurrent  jurisdiction,  to  try  a  cause  al* 
ready  tried  at  law,  without  the  addition  of  any 
equitable  circumstan^  to  give  jurisdiction,  it 
would  act  as  an  appellate  Court,  to  affirm  or  re- 
verse a  judgment  alreiCdy  rendered,  on  the  same 
eircumstances,  6y  a  competent  tribunal.  This  is 
not  the  province  ofa  Court  of  Chancery. 

Theappellant  has  relied  on  the  case  of  Winches- 
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1824.  terv.Ef>an8,et.  al.(CdoK$  Teim.R€p.^tO.)  That 
was  a  bill  in  the  Court  of  Chanceryof  Tennessee, 
to  be  relieved  against  a  judgment  rendered  in  the 
State  Court  of  Pennsylvania,  on  the  suggestion 
that  it  was  a  trial  by  surprise,  in  the  absence  of 
the  party  and  of  his  witnesses.  The  defendant 
filed  a  plea  in  bar,  denying  the  surprise  alleged  in 
the  bill,  and  averring  that  the  trial  was  a  full  and 
a  fair  one,  and  that  the  judgment  was  rendered 
on  all  the  teMimony  belonging  to  the  cause.  The 
plaintiff  demurred ;  and,  on  the  argument  of  the 
demurrer,  the  Court  said,  <' taking  the  matter  of 
the  plea  to  be  true,  it  would  bar  an  investigation 
in  this  Court.  If  the  complainant  chooses  to  deny 
the  truth  of  this  plea,  he  can  still  reply  to  it,  as  well 
as  to  the  answer ;  and  he  may  then  have  an  op* 
portunity  of  showing,  that  there  was  not  a  full 
a/ndfair  trial ;  and  Aat,  therefore,  the  judgment 
ought,  in  equity,  to  have  no  effect.  But  while  ever 
I  am  constrained  to  believe  that  there  was  a  full 
and  fair  trial  in  a  Court  of  law,  it  will  be  an  obr 
jection  with  ihe,  to  a  re-investi^tion  in  a  Court  of 
equity.*' 

This  case  appears  to  the  Court  to  decide  the 
very  principle  laid  down  in  the  preceding  part  of 
this  opinion. 

Admitting,  then,  the  concurrent  jurisdiction  of 
the  Courts  of  equity  and  law,  in  matters  of  fraud, 
we  think  the  cause  jnust  be  decided  by  the  tribu- 
nal which  first  obtains  possession  of  it,  and  that 
each  Court  must  respect  the  judgment  or  decree 
of  the  other.    A  question  decided  at  law,  cannot 
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be  reviewed  in  a  Court  of  equity/  without  the  sug- 
gestion of  some  equitable  circumstance,  of  which 
the  party  could  not  avail  himself  at  law. 

Decree  affirmed,  with  costs. 


[PeaCTICE.      JUEfSDICTION.J 

MoLLAN  and  others  v.  Torrance. 

Ad  en^rsee  of  a  promissory  note,  who  resides  in  a  different  State^ 
Diaj  sue,  in  the  Circuit  Court,  bis  immediate  endorser,  residing  in 
the  State  in  wliich  the  suit  is  brought,  altlKMigh  that  endorser  be  a 
resident  of  the  same  State  with  the  maker  of  the  note. 

irtit  where  the  suit  is  brought  against  a  remdte  endorser,  and  the  plam* 
Ciff,  in  his  declaration,  traces  his  title  through  an  intermediate  en- 
dorser, he  must  show  that  this  intermediate  endorser  could  have 
sustained  his  actien  in  the  Circuit  Court. 

A  plea  'to^ihe  jurisfdlt^lon  of  the  Circuit  Court  must  show  that  the 
partief  Hwere  citizens  of  the  same  Sute,  at  the  time  the  action  was 
brought,  and  not  iperelj  at  the  time  of  the  plea  pleaded.  The 
jurisdiction  depends  upon  the.  state  of  things  at  the  time  of  the 
action  brought ;  and  aAer  it  fs  once  vested,  it  cannot  be  ousted  by  a 
subsequent  change  of  residence  of  either  of  the  parties. 

ERROR  to  the  District  Court  of  Mississippi. 

This  cause  was  argued  by  Mr.  Jones/"  for  JUMkeiL 

a  He  cited  Youag  v.  Bryani  6  Wheat.  Rep,  146.    Dqgan  v. 
U.  S.^  3  WTkeai.  A9. 180.     CAttty.  BilU,  149.  870. 
Vot.IX.  68 
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182A.    the  plaintiffim  aiicl  by  Mr.  Rmnkin,^' for  the  de- 
fendfuit. 


T» 


^2J^     Mr.  Chief  Justice  Maeshall   ddivered  the 
opinion  of  the  Court . 

The  declaration  in  this  cause  contains  two 
counts.  The  first  is  against  the  defendant,  Tor- 
rance, as  endorser  of  a  propiissory  note,  made  by 
Spencer  &  Dunn,  payable  to  fil^Ivester  Dunn, 
and  endorsed  by  him  to  the  defdndaitt,  Torrance, 
by  whom  it  wto  eadoned  to  H.  J.  Lowrie,  and  by 
him  to  the  plaintiffii.  The  other  count  is,  foi" 
money  had  and  deceived  by  the  defendant  to  the 
plaintiffii'  uie^ 

The  declaration  states  the  plaititiils  to  be  citi- 
liens  of  New--Torl[^  .and  Ui6  defendant  to  be  a 
dtizen  of  Mis8is|i|ll>i,  but  is  silent  respecting  the 
citisenship  or  residl^ce  of  L6wri6,  the  immediate 
endorser  of  Torrance,  through  whom  the  plain- 
tilEi  trace  their  title  to  the  money  for  whidf  the 
suit  is  instituted. 

The  case  of  Ymmgv.  J|ryM/(6  fneMt.Xtf- 
146.)  has  decided,  that  an  endorsea  wh#  resides 
in  a  difierent  State,  may  sue  his  isiBusdiatA  en- 
dorser, reindihg  in  the  State  in  which  liia  auiC  is 
brought,  although  that  endorser  be  «  rwndant  of 
the  same^tate  with  the  makwr  of  thij  vote;  but 
in  this  caae  the  suit  is  brooght  ajpoBSl  a  remote 
etdorser,  and  the  plaintiA,  in  their  declaration^ 
trace  their  title  through  an  intermediate  enderser, 

h  He  ched  Tiinierir.  Btnk  sf  N.  Amer.  4  DsK  8.  llenulet 
Y.  Mumy,  4  Ortmckj  46. 
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without  showing  that  this  intermediate  endorser  1824* 
could  have  sustained  his  action  against  the  de- 
fendant in  the  Courts  of  ilie  United  States.  The 
case  of  T^vrMT  %.  The  Bank  of  North  America, 
(4  DaUoi,  8.)  has  decided,  that  this  count  does 
not  give  the  Court  jurisdiction.  But  the  count 
for  money  had  and  received  to  the  use  of  the 
plaintiffs,  being  free  from  objection,  it  becomes 
necessafy  to  look  farther  into  the  case. 

The  defendant  has  filed  a  plea  to  the  jurisdicr 
tion  of  the  Court,  in  which  he  states,  that  the 
promises  laid  in  the  declaration  Were  made  to  H. 
J.  Lowrie,  and  not  to  the  plaintiffs,  and  that  the 
said  H.  J.  Lowrie  and  the  defendant,  are  both 
citizens  of  the  State  of  Missi»uppi.  The  plain- 
tiifii  demurred  Ko  this  plea,  and  the  defendant 
joined  in  demurrer.  On  argument,  the  demurrer 
was  overruled,  the  plea  sustained,  and  judgment 
rendered  for  the  defendjant. 

The  case  is  now  before  the  Court  on  a  writ  of 
error. 

The  plaintiffs  contend  that  the  plea  is  defective, 
because  it  avers  that  the  said  H.  J.  Lowrie  and 
the  defendant  are  both  citizens  of  the  State  of 
Mississippi,  at  the  time  of  the  plea  pleaded,  not 
that  they  wefe  citizens  of  the  said  State  at  the 
time  the  action  was  brought. 

It  is  quite  clear,  that  the  jurisdiction  of  the 
Court  depends  upon  the  state  of  things  at  the  time 
of  the  action  brought,  and  that  afler  vesting,  it 
cannot  be  ousted  by  subsequent  events.  Since, 
then,  one  of  the  counts  shows  jurisdiction,  and 
the  plea  does  not  contain  sufficient  matter  to  deny 
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1824*     tha]|  jurisdiction,  we  think  that  judgment  ought 

^"^1^^  not  tp  have  been  rendered  on  the  demurrer  in  fa- 

▼.        vour  of  the  defendant.     It  must,  therefore,  be 

^^'^^   reversed,  and  the  cause  remanded  to  the  Court  for 

the  District  of  Mississippi,  where  the  parties  may 

amend  their  pleadings,  which  are  very  defective. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  hoard  on 
the  transcript  of  the  record  of  the  District  Court  of 
the  United  States  for  the  District  of  Mississippi^  and 
was  afg^d  bj^Acounsel.  ^  On  consideration  where- 
of^ this  06urt  18  of  opinion  that  there  is  error  in 
the  judgment  of  the  said  District  Court,  in  over- 
ruling the  demurrer  of  the  plaintiffs  tb  the  plea  of 
the  defendant)  and  in  giving  judgment  for  the  de- 
fendant; wherefore  it  is  considered  by  this  Court, 
that  the  said  judgment  be  reversed  and  annulled, 
and  it  is  hereby  reversed  and  annulled  accordiqgly ; 
and  the  said  cause  is  remanded  to  the  said  District 
Court,  with  liberty  to  the  parties  to  amend  their 
pleadings,  ai^  that  furttier  proceedings  may  be 
had  therein,  Recording  to  law. 
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Den  ex  dem^  Walker  v.  Turner. 

Bjr  the  statute  of  limitations  of  Tennessee,  of  1797,  a  possession  of 
seven  years  is  a  protection,  only  when  held  under  a  grant,  or  under 
mesne  conveyances  which  connect  it  with  a  grant. 

\  Sheriff's  deed,  which  is  void  for  want  of  jurisdiction  in  the  Court 
under  whose  judgment  the  sale  took  place,  is  not  such  a  convey- 
ance as  that  a  possession  under  it  will  be  protected  by  the  statute 
of  limitations. 

Mr.  Justice  Washington  delivered  the  opinion  Marchmh. 
of  tlie  Court. 

This  was  an  ejectment  brought  in  May,  1818, 
in  the  Circuit  Court  for  the  District  of  Tcnuensee, 
by  the  plaintiff  in  error,  to  rectiver  po^t^esnion  of 
a  lot  of  grouiiti  in  the  town  tif  Naslivilley  distin- 
guished in  th(^  |>|an  of  the  town,  as  lot  No.  85. 
Upon  the  trial  of  the  cause,  tho  phiinliff  gave  in 
evidence,  a  deed  for  tin*  lot  in  controversy,  from 
the  comtnissionor8  of  tht^  toWn  of  Na&)hviile  to  the 
lessor  of  the  plaintitf,  bearing  date  the  6th  of  Au- 
gui^t,  1790,  and  tlicn  proved  (he  defendant  to  be  in 
possession  of  the  same  at  the  time  the  suit  was 
brought. 

The  defendant  then  gave  in  evidence  a  record 
of  the  County  Court  of  Davidson,  in  the  State  of 
Tennessee,  by  whirh  it  appears,  that  upon  th^ 
complaint  of  Roger  B.  Sappington,  administra- 
tor of  Mark  B.  Sappington,  deceased;  to  a  Jus- 
tice of  the  Peace  for  the  said  county^  supported 
by  hb  oath,  that  George  Walker  (the  lessor  of 
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1824.  the  plaintiff)  was  justly  indebted  to  him,  as  ad- 
^"^J^JlJj^  ministrator  aforesaid,  as  appears  by  the  books*  of 
T.  the  said  Mark,  to  the  amount  of  20  dollars  and 
'  25  cents,  and  that  the  said  Walker  was  an  inha- 
bitant of  another  government,  so  that  the  ordi- 
nary process  of  law  could  not  be  served  upon  him, 
an  attachment,  bearing  date  the  24th  of  April, 
1804,  was  awafded  by  thie  magistrate  against  the 
estate  of  the  said  Walker,  which  the  officer  was, 
by  the  said  process,  directed  to  secure,  so  as  to 
be  liable  to  further  proceedings  to  be  had  before 
the  said  Justice,  or  some  other  Justice  for  the 
said  county.  The  return  upon  the  attachment 
was^  that  no  personal  property  was  to  be  found ; 
and  on  the  26th  of  April,  1804,  judgment  was 
rendered  by  the  magistrate  in  favour  of  thQ  plain- 
tiff for  20  dollars  and  25  cents,  and  costSr 

These  proceedings  being  carried  into  the  Coun- 
ty Court  of  Davidson,  the  cause  was  there  dock- 
etted,  and  the  defendant  having  appeared  by  at- 
torney, a  stay  of  six  months,  under  the  law,  was 
entered  on  the  docket.  At  the  sessions  of  the 
Court,  in  October,  1804,  the  defendant  entered 
special  bail,  and  reprieved  the  property  attached. 
The  record  then  eifaibits  the  following  entiy,  viz« 
^^On  which  attaobment  the  said  administr^itor^- 
tained  judgment  before  J.  A.  Parker,  [who  issued 
the  attachment,]  a  Justice  of  the  Peace,  on  the 
26th  of  April,  1804;  which  proceedings  being 
brought  up  to  Dayidson  County  Court,  April  ses- 
sions^ 1804,  and  a  stay  of  further  ^proceedings  or- 
dered, to  the  present  sessions,  (October,  1804,}^ 
at  which  sessions  bail  was  entered,  in  wder  to 
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replevy  the  property  attached ;  afker  which,  and     1824k* 
during  the  same  seMionSi  the  aaid  Sappington  ^"^^Jy^ 
moved  the  Court  for  an  order  toaell  the  property    _fc 
attached,  whereupon  the  Court  directed  the  Clerk 
to  issue  orders  of  sale  to  the  Sheriff,  to  sell  the 
property  attached/'    The  record  proceeds  to  state, 
that,  in  pursuance  of  this  judgment,  orders  of  sale 
issued,  returnable  to  the  January  sessions  of  1805, 
but  which  did  not  appear  to  have  been  returned. 

The  defendant  then  gave  in  evidence  a  deed, 
dated  the  22d  of  July,  1809,  from  the  Sheriff  of 
Davidson  county  to  Roger  B.  Sappington,  for  the 
lot  in  question,  purchased  by  him  at  public  auction, 
under  process  of  the  Court  of  said  county,  for 
non-payment  of  the  taxes  due  upon  the  said  lot 
The  defendant  also  gave  in  evidence  a  deed  fron& 
the  said  Roger  Bv  Sappington  to  Lemuel  P.  Tur- 
ner,  deceased,  to  whom  the  defendant  was  proved 
to  be  heir  and  devisee.  He  further  proved,  that 
shortly  after  the  deed  by  the  Sheriff  to  Roger  B. 
Sappington,  he  (the  grantee)  exercised  actto  of 
ownership  on  the  lot  in  question,  by  cutting  trees, 
quarrying  stones,  &.c.  which  he  continued  to  do 
until  he  sold  the  lot  to  Turner,  but  that  he  never 
resided  on  the  lot,  or  had  any  continued  posses- 
sion thereof,  except  as  above  stated. 

The  next  evidence  given  by  the  defendant,  was 
a  dee4  dated  the  day  of  January,  1806,  from 
the  Sheriff  of  Davidson  county  to  R^er  B.  Sap- 
pington, which,  after  reciting  all  the  proceedings 
before  mentioned,  before  the  magistrate  of  David- 
son county,  and  the  Court  of  that  county,  in  the 
suit  of  Sappington  against  Walker,  the  writ  of 
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1824.    vend.  expo,  to  sell  the  said  lot,  issued  by  the  said 
y^^^^  County  Court,  and  the  purchase  of  the  same  1^ 
▼^       the  said   Sappingtoni  as  the  highest  bidder,  at 
public  auction,  conveys  the  said  lot  to  him. 

The  defendant  then  proved,  that  in  the  year 
1811  or  1812,  Lemuel  P.  Tamer  commenced 
building  a  stone  fence  on  this  lot,  which  he  was 
otae  or  two  years  engaged  in  completing;  that  he 
commenced  building  a  house  on  the  lot,  which  he 
incessantly  persevered  in  till  it  was  finished,  after 
which  he  removed  into  it,  in  1812  or  1813. 

Upon  the  above  evidence,  set  forth  in  a  bill  of 
exceptions  to  the  opmion  of  the  Court,  the  charge 
to  the  jury  waf,  that  the  deed  from  tlie  Sheriff  of 
Bafidson  county  to  R.  B.  Sappington,  under  the 
ju<lgment  of  Sappington's  administrator  against 
Walker,  was  sufficient,  if  the  jury  believed  the 
facts  to  be  as  above  stated,  to  vest  the  title  of 
said  Walker  to  iMtid  lot  in  8appingU>n  the  pur- 
chaser at  the  i9X«M'Ution  sale;  that  the  tribunal 
that  adjudicated,  and  from  whom  tiie  execution 
issued,  had  jurisdiction  ,of  the  subject-  matter, 
and  that  the  parties,  tod,  were  in  Court;  that 
the  deeds  aforesaid  were  of  supb  a  colour  or  ap- 
pearance of  title  as,  connected  with  seven  years 
peaceable  and  continued  possession,  by  the  per- 
sons claiming  un(]er  themi  and  the  grant  to  Walk- 
er, would  protect  the  possession  under  the  sta- 
tute of  limitations.  The  fact-  as  to  possession 
was  I^ft  |to  the  jury.  The  Judge  further  stated, 
that  a  party,  to  be  protected  by  the  statute,  -must 
have  an  adverse  continued  possessicta  of  the  land 
in  dispute,  either  by  actually  residing  on  it,  or  by 
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liuving  it  eneloBed  with  a  8t»M  feDoe,  and  that  a     1824. 
pofl068sioDy  by  such  endoaing  or  fenoei  would  be 
suffideiit,  without  an  actual  residence  on  the  land. 
This  charge  presents,  ifor  the.  conaidevation  of 
the  Court,  the  feUowiag  qoaations: 

1.  Whether  the  deed  from  the  Sheriff  of  Da- 
vidson county  to  Sappington,  did  vest  in  the  latter 
a  title  to  the  land  i«  question? 

2.  Whether,  under  the  Mrcumstances  stated  in 
the  bill  of  exceptions,  the  possession  of  the  de- 
fendant was  protected  by  the  statute  ef  limitationt . 
of  the  State  of  Tennessee  ? 

3.  Whether  the  Court  below  was  right  in  the 
statement  made  to  the  jury,  as  to  what  constitutes 
a  possession  to  be  protected  by  the  act  of  limita- 
tions? 

1.  Whether  the  Sheriff's  deed  conveyed  to 
Sap^piagbpdk  a  title  to  the  land  in  controversy,  de- 
pends upon*  the  >cpieation,  whether  the  sale  was 
made  under  the  jud^pnent  of  a  tribunal  having 
jurisdiction  of  the  cause  in  which  it  was  rendered. 
The  judgment  was  rendered  by  a  Justice  of  the 
Peace,  upon  an  altaohment  issued  by  him  against 
a  non-resident,  and  returnable  before  himself;  and 
the  order  for  selling  the  property  attached,  was 
made  by  the  County  Court.  It  does  not,  however, 
appear  by  the  return  made  upon  the  attachment, 
that  the  lot  in  dispute,  or  any  other  property  of 
Walker,  was  attached ;  uor  does  it  even  appear, 
otherwise  than  by  a  recital  in  the  deed  from  the 
Sheriff  to  Sappington,  that  any  process  issued 
from  the  County  Court,  which  authorized  the 
Sheriff  to  sell  this  lot.     Evidence  was  given  by 

Vot.IX.  fO 
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1824.     the  Clerk,  that  an  execution  iasuedi  correBpond- 
^^J2J[^  ing  with  the  order  of  the  Court,  but  that  the  exer 
▼.       cution  could  not  be  found.    If  the  execution  cor- 
"^'    responded  with  the  order  of  the  Court,  then  it 
authorized  the  sale  of  tlie  property  attached ;  and 
as  the  return  of  the  constable  does  not  state  that 
any  property  was  attached,  it  is  difficult  to  per- 
ceive by  what  authority  the  lot  in  dispute  was  sold 
to  Sappington.    As  to  the  recital  in  the  deed  from 
the  Sheriff  to  Sappington,  that  the  writ  of  vendi- 
tioni exponas,  under  which,  the  sale  was  made, 
authorized  the  sale  of  this  lot,  it  is  inatdmissible 
as  evidence  of  that  fact  against  the  plaintiff,  who 
was  neither  a  party  nor  privy  to  the  deed. 

Bat  passing  by  this  objection  to  the  validity  of 
the  sale,  the  Court  will  inquire,  .whether  the  same 
was  sanctioned  by  the  judgment  of  a  tribunal  ha- 
ving competent  jurisdiction  of  the  case  in  which  it 
was  rendered.  It  is,  in  the  first  place,  by  no  means 
to  be  admitted,  that  at  the  time  these  proceedings 
were  instituted,  a  Justice  of  the  Peace  was  autho- 
rized, by  the  laws  of  Tennessee,  to  issue  an  at- 
tachment against  the  estate  of  a  non-reeident  debt- 
or, returnable  before  himself,  and  determinable 
by  him.  By  the  19th,  20th,  and  2lBt  sections  of 
the  act  of  1794,  a  Justice  of  the  Peace  iis  empow- 
ered to  issue  an  attachment,  against  the  estate  of 
a  debtor  who  has  removed,  or  is  removing  him- 
self privately  out  of  the  county,  or  who  so  ab- 
sconds and  conceals  himself,  that  the  ordinary 
process  of  law  cannot  be  served  upon  him ;  and 
also,  against  the  estate  of  a  non-resident ;  but  in 
aU  these  cases,  the  attachment  is  tp  be  returned 
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to  the  Court  where  the  suit  is  cognizablei  and  is     1824. 
to  be  there  adjudicated.    This  attachment  may 
be  levied  on  the  lands,  goods,  and  chattels  of  the 
debtor.    By  the  56th  section  of  this  act,  the  ma- 
gistrate is  authorized,  in  cases  where  by  the  said 
act  he  has  jurisdiction^  to  issue  an  attachment 
against  the  estate  of  an  absconding  or  absei\t  debt- 
or ;  and  the  proceedings  thereon,  before  hira,  are 
to  be  in  a  summary  way,  as  on  a  warrant.     The 
Court  does  not  understand  that  this  section  ex- 
tends to  persons  who  are  citizens  and  residents 
without  the  limits  of  Tennessee.     It  may  well  be 
doubted,  then,  whether  the  proceedings  before  the 
Justice  were  not,  on  this  gronnA^caramnonjudice. 
But  without  giving  a  positive  decision  upon  that 
point,  the  Court  is  of  opinion,  that  the  Justice  had 
not  jurisdiction  of  the  subject  matter,  upon  which 
his  judgment  was  rendered.    By  the  52d  section 
of  the  above  act,  jurisdiction  is  given  to  any  Jus- 
tice of  the  Peace,  in  cases  of  ddbts  and  demands 
amounting  to  twenty  dollars  and  under,  where  the 
balance  is  due  on  any  specialty,  note,  or  agree- 
ment, for  money  or  specific  articles,  or  for  goods, 
wares  and  merchandise,  sold  and  delivered,  or  work 
and  labour  done;  in  which  cases  he  is  empowered 
to  render  judgment,  and  to  award  execution  against 
the  goods  and  chattels,  or  the  body  of  the  debtor. 
It  is  admitted  by  the  counsel,  that  a  subsequent  law 
raised  the  jurisdiction  of  the  Justice  beyond  the 
sum  for  which  this  judgment  was  rendered.    By 
theact  of  1786,  which  we  understand  is  still  in 
force  in  Tennessee,  it  is  provided,  tha^  when  an 
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1824.  execution  is  in  the  haoda  of  a  constable,  in  conse- 
quence  of  a  judgment  of  a  JustiM  of  tbe  Peace, 
and  there  shall  be  no  personal  property  whereon 
to  levy  it;  in  such  case  he  shall  levy  it  on  the  real 
estate  of  the  defendant,  and  make  return  thereof 
to  the  next  County  Court,  that  the  Court  may  or- 
der the  Sheriff  to  sell  the  said  real  estate,  or  enough 
thereof,  according  to  law.  Whether  it  was  under 
this  act,  that  the  proceedings  before-  the  magis- 
trate found  their  way  into  the  County  Court,  it  is 
impossible  for  this  Court  to  decide.  It  does  not 
seem  to  us,  that  the  case  is  one  which  was  provi- 
ded for  by  that  act,  since  it  does  not  appear  that 
any  execution  was  issued  by  the  magistrate,  upon 
his  own  judgment ;  or  if  any  did  issue,  that  it  was 
levied  on  the  real  estate  of  the  debtor,  and  return- 
ed to  the  County  Court.  Be  all  this  as  it  may,  the 
ground  of  the  jurisdiction  of  the  magistrate  does 
not  appear  upon  the  faee  of  the  pflroceedings  before 
him ;  without  which,  the  Court  must  consider  them 
as  coram  nonjudice.  The  cases  of  which  he  had 
cognizance,  are  particularly  enumqrated  in  the 
52d  section,  before  recited ;  and  it  appears,  by  the 
record  given  in  evidence,  that  the  demand  sworn 
to  by  Sappington,  was  for  20  dollars  and  25  cents, 
as  appeared  by  the  books  of  his  intestate.  But  this 
was  not  the  assertion  of  a  cause  of  action,  for  ''  a 
balance  due  on  any  specialty,  note  or  agreement, 
for  money  or  specific  articles,  or  for  goods,  wares 
and  merchandise  sold  and  delivered,  or  for  work 
and  labour  done."  It  might  have  been  for  rent 
duo,  for  money  advanced,  money  received  to  the 
nse  of  the  plaintiff,  and  even  for  money  claimed 
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by  the  plaintiff  as  due  exdcbito^  and  charged  in  1824. 
the  books  of  the  intestate.  It  is  obvious,  that  the 
magistrate  had  no  authority  to  take  cognizance  of 
these  cases,  and  of  others,  which  might  be  stated ; 
and  since  his  jurisdiction  was  strictly  special  and 
limited,  it  is  essential  to  the  validity  of  his  judg- 
ment, and  of  tlie  proceedings  under  it,  that  the  re- 
cord should  show  that  he  acted  upon  a  case  which 
the  law  submitted  to  his  jurisdiction.  The  order 
of  the  County  Court,  for  the  sale  of  the  defendant's 
land,  having  been  founded  upon  this  judgment,  is 
exposed  to  the  same  objection  which  applies  to 
the  judgment  itself.  If  the  judgment  was  void,  an 
execution,  or  order  of  sale,  founded  upon  it,  was 
equally  so.  This  Court  must,  therefore,  decide, 
that  the  deed  from  the  Sheriff  to  Sappington,  under 
whom  the  defendant  claims,  was  utterly  void,  ha- 
ving been  made  without  any  legal  authority. 

2.  The  next  question  is,  whether,  dnder  the  cir- 
cumstances stated  in  the  bill  of  exceptions,  the 
possesision  of  the  defendant  was  protected  by  the 
statute  of  limitations  of  the  State  of  Tennessee  P 
This  statute,  which  passed  iii  the.  yep  1797,  en- 
acts, *^  that  in  all  pases  wherever  any  person  or 
persons  shall  have  "bad  96ven  years  peaceable  pos- 
session of  any  land,  by  virtue  of  a  grant,  or  deed  of 
conveyance,  fouiided  upon  a  grant,  and  no  legal 
claim  by  suit  in  law  be  set  up  to  said  land,  within 
the  above  said  term,  that  then,  and  in  that  case, 
the  person,  &lc.  &o*  holding  possession  as  afore- 
said, shall  be  entitled  to  hold  possession,  in  prefer- 
ence to  all  other  claimants,  of  such  quantity  of  land 
as  shall  be  specified  in  his,  her,  or  their  said  grant. 
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1 824.    or  deed  of  conveyancei  founded  on  a  grant  as  afore- 
said." 


Walker 

▼.  In  the  case  of  PatfotCs  lennee  t.  EasUmf(\  Wheat. 

'"™'*  Rep.  476  J  a  construction  of  the  above  act  waa 
given  by  Uiis  Court,  in  which  it  was  decided,  that 
a  possession  of  seven  years  is  a  bar,  only  when  it 
IS  held  under  a  grant,  or  under  a  deed  founded  on 
a  grant ;  and  that,  as  the  defendant,  in  that  case, 
showed  no  title  under  the  trustees  of  the  town  of 
Nashville,  nor  under  any  other  grant,  his  sdven 
years  possession  was  insufficient  to  protect  his 
title,  or  to  bar  that  of  theplainti£f,  under  a  convey- 
ance from  the  trustees. 

That  was  a  stronger  case  for  the  defendant  than 
the  present ;  for  in  that  the  defendaht  gave  in 
evidence  a  deefl,  for  a  valuable  consideration,  from 
Josiah  Love  to  William  T  Lewis,  at  a  time  wheq 
the  possession  of  the  lane'  in  controversy  was  va- 
cant. That  Lewis,  immediately  after  the  convey- 
ancoj  took  possession  of  the  land,  made  valuable 
improvements  thereon,  and  continued  so  possessed 
for  about  seventeen  years,  when  he  sold  and  con- 
veyed the  same  to  the  defendant,  who  took  and 
continued  the  possession  until  the  ejectment  was 
brought.  Here,  then,  was  an  entry  upon  land  in 
the  actual  possession  of  no  person,  under  a  bona 
Jidedeed,  and  -a  long  continued  possession  under 
that  title,  which  could  not  avail  the  defendant,  be- 
cause he  could  not  trace  a  connected' title  up  to  a 
grant.  In  the  present  case,  it  appears,  from  the 
defendant's  own  showing,  that  Bappington,  under 
whom  he  claims,  had  no  title.  If  the  defendant 
claims  under  a  grant,  or  under  mesne  conveyances. 
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which  connect  him  with  a  gnmt,  be  gains  a  prefer*  1824. 
ence,  by  seven  yean  poMeaeion,  over  all  other 
claimants^  however  superior  their  title  may  be  to 
his»  independent  of  such  possession.  But  this 
possession  is  of  no  value  to  him,  unless  he  can 
show  such  a  title  as  is  above  deseribed.  The  case  of 
Harris  and  HoIme$  v.  Blednoe^s  lesnee,  decided  by 
the  Supreme  Court  of  Errors  and  Apj>eals  of  the 
State  of  Tennessee^  in  January,  1821,  of  which  a 
manuscript  report  was  handed  to  the  Court,  seems 
in  principle  to  be  undistinguinbable  from  the  pre- 
sent, except  that  in  that,  the  defendant  connect* 
ed  himself  with  a  grant ;  if  the  state  of  the  case, 
which  is  very  imperfectly  set  forth,  in  the  opinion 
of  one  of  the  Judges,  is  rightly  underAtnod  by  this 
Court.  But  the  infirmity  of  the  defendants  title 
lay  in  one  of  the  links  of  the  chain,  which  was 
that  of  a  deed  from  executors  who  had  no  power 
to  sell  and  convey  by  the  law,  nor  was  it  given  by 
the  will  of  the  testator.  Even  a  deed  of  cohfirma- 
tion,  which  was  executed  with  a  view  to  cure  this 
defect  in  the  title,  was  unavailing,  "  because,'*  to 
use  the  language  of  one  of  the  Judges,  **  the  act 
to  be  confirmed  was  void.*^  Ii)  the  case  before  the 
Court,  the  defect  ia  tfae'defradant's  chain  of  title, 
is  the  want  of  authority  in  the  Sheriff  to  convey 
to  Sappington,  wl^ch  rdadereil  his  deed  abso* 
lately  void. 

The  Court  is,  therefore,  of  opinion,  that  the 
Court  below  erred  in  stating  to  the  jury  tlurt  the 
deed  tO'Bappington,  under  the  judgment  of  Sap* 
piagton's  administrator  against  Walker,  was  suffi* 
cieiit  to  vest  the  title  of  Walker  in  Bappington ; 
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1824.  and  that  the  deeds  referred  to  were  of  such  a  co^ 
lour  or  appearance  of  title  as,  connected  with 
seven  years  peaceable  and  continued  possession, 
by  the  persons  claiming  under  them,  and  the  grant 
to  Walker,  would  protect  the  possessor  under 
the  statute  of  limitations.  It  is  deemed  unneces- 
sary to  notice  the  third  point,  because,  if  the 
charge  requires  of  a  defendant  more  than  the  law 
does,  to  entitle  him  to  the  benefit  of  the  seven 
years  posKession,  it  is  so  far  farourabi^  to  the 
plHiutiif  in  error.  It  certainly  does  not  recfuire  of 
him  less.  Neither  does  the  Court  notice  the  She- 
rifTs  deed  to  Sappington  for  the  lot  in  controversy, 
purehas'^d  by  him  at  public  auction,  undei^  process 
of  the  County  Court,  for  non-payment  of  taxes, 
as  that  subject  was  not  noticed  by  the  Judge,  in  his 
charge  to  the  jury,  and  it  can,  therefore,  present 
no  question  for  the  consideration  of  this  Court. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Judgment.  This  cause  came  on  to  be  heard^ 
&c.  'OiT  consideration  whereof,  this  Court  is  of 
opinion,  that  the  said  Circuit  Court  erred  in  stating 
to  the  jury  that  the  deed  to  R.  B.  Sappington.. 
under  the.  judgment  of  said  M.  B.  Sappington's 
administrator  against  said  Walker,  was  sufficient  to 
vest  the  title  of  said  Walker  in  said  Sappington, 
and  that  the  deeds  referred  to,  wer6  of  such  a  co- 
lour or  appearance  of  title,  as,  connected  with 
seven  years  peaceable  and  continued  possession, 
by  the  person  claiming  under  them,  and  the  grant 
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to  said  Walker^  would  protect  the  pMsesoion  nn-     1824* 
der  the  stiatute  of  liinitatioDs.     It  is,  thereforsi 
OBDERED  and  ADJUDGED,  that  the  judgment  of  the     ^"iT 
said  Circuit  Court  in  this  case  be,  and  the  same 
hereby  is  reversed  and  annulled. 


Cidii^ 


[P&ACTICE.] 

Catlett.v.  Brodie. 

Under  the  judiciary  act  of  1780,  ch.  £0.  s.  2f .  the  lecuritj  to  h% 
taken  from  the  plaintiff  in  error,  bj  the  Judge  signing  a  citatioii 
on  a  writ  of  error,  must  be  sufficient  to  secure  the  whole  amoval 
of  the  judgment,  and  is  not  to  be  confined  to  such  damages  as  tlie 
appellate  Court  maj  adjudge  for  the  delay. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  JWwtftiifl. 
Court. 

A  motion  has  been  made  to  dismiss  this,  and 
several  other  suits,  unless  the  plaintiff  in  error 
shall  give  new  bonds  for  the  prosecution  of  the 
writ,  within  a  limited  period,  to  be  fixed  by  the 
Court,  upon  the  ground  that  the  writs  of  error  have 
'  been  allowed  by  the  Judges  of  the  Circuity  Court 
for  the  Dis  net  of  Columbia,  upon  bonds  being 
given  iix  small  sums  to  respond  the  damages  and 
costs,  the  debts  secured  by  the  judgments  being 
very  much  larger. 

The  judiciary  act  of  1789,  ch.  20.  s.  22.  re- 
quires every  Judge  or  Justice,  signing  a  citation  on 

Vol.  IX.  ro 
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I^M*  a  writ  of  error,  to  take  good  and  vufficient  iecu- 
^"^^^^  ritjr  that  the  plaintiff  in  error  '*  shall  prosecute  his 
▼^  writ'  to  effecti  and  answer  all  damages  and  costs, 
if  be  fails  to  make  his  plea  good."  A  wrk  of 
error  lodged  in  the  Clerk's  office,  within  ten  days 
after  the  rendition  of  judgment,  operates  as  a 
9uper$miea$  of  execution ;  and  the  question  ari- 
ses, whether,  in  eases  where  it  operates  as  a  mper- 
$0dsM,  the  security  taken  by  the  Judge  or  Justice 
ought  not  to  be  sufficient  to  secure  the  whole 
amount  of  the  judgment. 

It  has  been  supposed  at  the  urguinent,  that  the 
act  meant  only  to  provide  for  such  damages  and 
eosts  as  the  Court  should  adjudge  for  the  delay. 
But  our  opinion  is,  that  this  is  not  the  true  inter- 
pretation of  the  language.  The  word  ^^  damages" 
is  here  used,  not  as  descriptive  of  the  nature  of 
the  claim  upon  which  the  original  judgment  is 
founded,  but  as  descriptive  of  the  indemnity 
which  the  defiandant  is  entitled  to,  if  the  judg- 
ment is  affirmed.  Whatever  losses  he  may  sus- 
tain by  the  judgment's  not  being  satisfied  and  paid, 
after  die  affirmance,  these  are  the  damages  which 
be  has  sustained,  and  for  which  the  bond  ought 
to  give  good  and  sufficient  security.  Upon  any 
suit  brought  on  such  bond/  it  follows,  of  course, 
that  the  obligors  are  at  liberty  to  show  that  no  da- 
mages have  been  sustained,  or  partial  damages 
only;  and  for  such  amount  only  is  the  obligee  en- 
titled to  judgment. 

In  the  present  case,  and  in  the.  other  cases 
which  are  in  the  same  predicament,  the  Court  di- 
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reeU  thai  thaw  wits  atand  dismissed,  unless  the     18?4« 
plaintiff  in  error  shall  give  good  and  sufllcient  ^"^^^^ 
security  to  an  amqunt  to  seoure  the  whole  judg-     ^jj, 
nient%  on  which  the  writs  are  brought,  within 
thirty  days  from  the  rising  of  this  Court,  such  se- 
curity to  be  taken  and  approved  by  any  Judge  or 
Justice  by  whom  a  writ  of  error  or  citation  may 
be  allowed. 

Ordse.  It  is  ordered  by  the  Court,  on  motion 
o(fMr.  Key,  of  counsel  for  the  defendant  in  errori 
that  this  cause  do  stand  dismissed,  unless  the 
plaintiff  in  errojr  shall,  within  thirty  days  from  the 
rising  of  this  Court,  givie  a  bond,  with  good  and 
sufficient  security,  in  due  form  of  law,  to  prosecute 
his  writ  with  effect,  and  to  answer  all  damages 
and  costs,  if  he  fail  to  make  his  plea  good;  the 
amount  of  such  security  to  be  sufficient  to  secure 
the  whole  judgment,  in  case  the  same  shall  be 
affirmed,  and  be  not  otherwise  discharged ;  such 
security  to  be  taken  and  approved  by  any  Judge 
or  Justice  who  is  authorized  to  allow  a  writ  of  er- 
ror and  citation  on  the  said  judgment. 
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[EXTIRCUISHMENT.] 

Baits  v.  Peters  &>  Stebbins. 

A  covenant,  under  seal,  to  come  to  a  settlement  within  a  limited 
time,  and  to  pay  the  balance  which  might  be  found  due,  is  mereljr 
collateral,  and  cannot  be  pleaded  as  an  extinguishment  of  a  simple 
contract  debt»  the  period  within  which  the  settlement  was  to  be 
made,  having  elapsed  before  the  commencement  of  the  suit,  and 
the  plea  not  averring  that  any  such  settlement  had  been  niadf*. 

ERROR  to  the  District  Court  of  Alabama. 

This  was  an  action  of  assumpsit,  commenced 
m  the  Court  below,  in  February,  .1821,  by  Baits, 
the  plantifT  in  error,  against  Pdters  &'  Stebbins; 
the  defendants  in  error,  in  which  the  plaintiff  de- 
clared against  the  defendants,  upon  an  agreement 
to  account  with  him  for  goods  delivered  by  hiln  to 
the  defendants,  for  sale  on  commission,  and  also 
for  money  had  and  received,  and  upon  an  in  simtd 
•computassent  The  defendants  pleaded  the  fol-  - 
lowing  pleas:  1st.  The  general  issue.  2d.  Pay- 
ment. 3d.  An  agreement,  under  seal,  made  at 
New-York,on  the  15th  of  July,  1820,  and  long 
after  the  said  promises  and  undertaking,  between 
the  plaintiff  and  one  of  the  defendants,  by  which 
the  plaintiff  covenanted  not  to  sue  the  defendants 
within  six  months,  and  to  send  on  an  agent,  within 
the  same  term  of  time,  to  settle  the  accounts  with 
the  defendants,  at  Blakely,  in  Alabama ;  and  the 
defendants  covenanted  to  come  to  a  settlement 
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with  the  said  agent,  and  to  pay  the  balance  which  1824. 
should  be  found  to  be  due.  To  this  last  plea 
there  was  a  demurrer,  and,  judgment  being  ren- 
dered thereon,  by  the  Court  below,  for  the  de- 
fendants, the  cause  was  brought  by  writ  of  error 
to  this  Court. 

The  cause  was  argued  by  Mr.  Whcatouj  for  the  ^«t-  ^wa. 
plaintiff  in  error,  no  counsel  appearing  for  the 
defendants  in  error.  He  argued  that  the  agree- 
ment thus  pleaded  in  bar,  as  an  extinguishment, 
was  not  a  sufficient  bar  to  the  action,  but  was 
merely  a  collateral  undertaking,  which  did  not 
extinguish  the  original  demand.' 

Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court,  that  the  third  plea  was  bad. 
The  agreement  stated  in  that  plea,  although  under 
seal,  did  not  operate  as  an  extinguishment  of  the 
simple  contract  debt.  The  agreement  was  but  a 
collateral  undertaking,  to  come  to  a  settlement 
within  a  limited  period,  which  had  elapsed  before 
the  commencement  of  the  suit,  and  to  pay  the 
balance  found  due  upon  such  settlement.  There 
was  no  averment  in  the  plea  that  any  such  settle- 
ment had  been  had,  under  that  agreement,  and, 
consequently,  the  covenant  to  pay  the  balance  did 
not  appear  to  have  attached  upon  the  demand. 

a  The  Bank  o/  Columbia  v.  Pattersoiii  7  Cranch^  299.  SOS. 
Day  T.  Leal,  I A  Johns.  Hep.  404. 
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[Local  Law.] 

Sebreg  and  others,  Plaintiff$  in  Error, 

T. 

Dorr,  Defendant  in  Error. 

In  t  dedaratioB  upon  si  profniasory  notfi,  the  omission  of  llw  place 
where  it  is  payable  is  fatal. 

Seooiidary  evidence  of  the  contents  of  written  iiistruuients  is  not 
admissible,  when  the  originals  are  wickin  the  control  or  custody  of 
the  party. 

This  rule  of  evidence  is  not  dispensed  with  by  the  local  statvtes  of 
Kentucky,  which  provide  that  no  person  shall  be  permitted  to  deny 
bis  signature,  as  maker  or  assif^nor  of  a  note,  in  a  suit  against  him, 
wiless  be  will  make  an  aifidavit  denying  the  execution  or  anign- 
niettt.  These  statutes  do  not  dispense  with  proof  of  the  existence 
of  the  instrument,  or  of  the  right  of  the  party  to  hold  it  by  as- 
signment. 

Feb.  ftiik.  This  cause  was  argued  by  Mr.  BtU/  for  the 
plaiDtiffs  in  error,  and  by  Mr.  Wtckliffe^  for  the 
defendant  in  error. 

JifonrAett.       jf|.^  Justice  Story,  delivered  tlie  opinion  of  tlie 
Court* 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
Kentucky.     Tlie  action  was  brought  by  Dorr,  as 

a  He  cited,  Hardin.  Rep.  223.  3  Marsh.  Ken.  Rep.  l63. 
1  Marsh.  228.  2  Marsh.  256.  522.  610.  6l4.  1  Cranchj  290. 
Fnnt.  Dec.  152.  1  Bt66,  239. 542.  596.  2  BiW,  34.  3  Bihby 
<).227.     4B166,  286.527.  290.424.  556.    TJoJtns.Rep.  174. 

4  Johns.  Rep.  1.    3  CaineSy  112.   2  Mass.  Rep.  433.    5  Cranchj 
322.     1  Sound.  32. 

b  Who  cited,  1  Marsh.  Ken.  Rep.  535.  541.     2  Marsh.  25^. 

5  Cranch.  135.    2  Bt66,  35.     1  PhilHpson  Evid.  286. 
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aMigoee,  againet  Bebree  and  Johoaon,  to  aaaigficm,  1 824. 
upon  two  noiea^  under  seal,  made  to  them  by  the  ^^^^T*^ 
Lexington  Manufacturing  Company.  The  decla*  _t. 
rationi  instead  of  distinct  counts  upon  each  itote^ 
combines,  in  an  inartificial  manner,  both  notes  in 
a  single  count.  It  sUtes,  that  ''the  Lexington 
Manufacturing  Company,  by  their  eorporatd  seal, 
and  signed  by  John  T.  Mason,  jun.,  theif  presi^ 
dent,  did,  on  the  12th  day  of  March,  1818,  at,  ft^)*, 
execute  and  cause  to  be  made,  their  note  of  wri* 
ting  obligatory,  by  which  they  did  oblige  them« 
selves  to  pay  to  John  T«  Mason,  and  James  John- 
soft,  twelve  months  after  the  date  of  the  said  wri- 
ting, 10,065  dollars  and  88  cents ;  and  on  the  same 
day,  and  at  the  same  place,  did  execute  their  other 
writing  obligatory,  in  like  manner,  by  which  diey 
bound  and  obliged  themselves  to  pay  to  the  said 
James  Johnson  and  John  T.  Mason  the  further 
sum  of  31 1  dollars  and  31  cents ;''  omitting  to  sti^te 
when  the  last  note  was  payable.  It  then  proceeds 
to  allege  the  endorsements  of  the  notes  to  the 
plaintifi*,  the  presentment  of  the  same  to  the  Lex- 
ington Manufacturing  Company  for  payment,  the 
refnsal,  and  protest  for  non-payment,  and  the  com- 
mencement and  prosecution  of  suits  to  fkial  judg- 
ment and  execution,  against  the  Company,  for  the 
amount  of  the  notes,  in  the  General  Court  of  Ken«- 
tucky ;  the  return  upon  the  execution,  that  no  pro- 
perty could  be  found,  and  due  notice  to  the  defend- 
ants. It  farther  avers,  that  the  General  Court 
had  jurisdiction  of  the  suits,  and  that,  in  conside- 
ration of  the  premises,  the  defendants  became  in- 
debted  and  promised  to  pay  the  amount   to  the 
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192A.  plaintiff.  There  were  also  counts  for  goods  sold, 
and  for  money-  had  and  received.  The  cause 
came  on  for  trial  upon  the  general  issue  ;  and  the 
only  evidence  produced  by  the  plaintiff  to  support 
his  action,  was  the  records  of  the  foregoing  suits, 
which  also  contained  copies  of  the  original  notes, 
and  of  the  protests  by  the  Notary.  The  defendants 
then  prayed  the  Court  to  instruct  the  jury,  1.  that 
the  plaintiff  had  not  made  out  a  good  cauise  of  ac- 
tion ;  2.  that  the  records  and  proceedings  aforesaid 
were  not  evidence  against  the  defendants,  because 
it  did  not  appear  that  the  General  Court  had  cog-, 
nizance  of  the  subject  matter ;  3.  That  the  records 
were  qot  sufficient  evidence  of  diligence  on  the 
part  of  the  plaintiff,  nor  of  the  insolvency  of  the 
makers,  nor  of  the  assignment  by  the  defendants. 
The  Court  overruled  the  motion,  and  instructed 
the  jury,  that  the  records  entitled  the  plaintiff  to  a 
verdict  against  the  defendants ;  and  to  these  pro- 
ceedings on  the  part  of  the  Court,  the  defendants 
filed  thef^bill  of  exceptions,  and  have  thus  brought 
the  same  points  for  consideration  before  this 
Court. 

By  the  local  law  of  Kentucky,  instruments  of 
this  nature  are  assignable ;  and  if  due  and  reason- 
able diligence  is  used  by  the  assignee,  to  procure 
payment  from  the  maker,  by  the  speedy  com- 
mencement and  prosecution  of  a  suit  against  him, 
and  satisfaction  cannot  bq  obtained  upon  the  judg- 
ment and  execution  in  such  suit,  the  assignor  is 
responsible  for  the  amount.  But  without  such  suit, 
nonaction  lies  against  the  assignor.  It  is  also  pro- 
vided by  the  statutes  of  Kentucky,  and  the  sub- 
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atance  of  these  statutes  has  been  incorporated  into     1824. 
the  rules  of  the  Circuit  Court,  that  no  person  shall  ^^^'"^^ 
be  permitted  to  deny  his.  signature,  as  maker  or      _▼. 
as  assignor,  in  a  suit  against  him,  founded  on  in- 
struments of  this  nature,  unless  he  will  make  an 
affidavit  denying  the  execution  or  assignment. 

These  explanations  are  necessary,  to  enable  ys 
more  accurately  to  understand  the  nature  and 
bearing  of  the  objections  relied  on  at  the  bar,  to 
reverse  the  present  judgment. 

The  first  objection  that  occurs,  upon  the  exami- 
nation of  this  cause,  is,  that  the  note  for  311  dol- 
lars and  31  cents,  is  not  statejd  in  the  declaration 
to  be  payable  at  any  particular  time ;  and  if  this 
be  not  a  substantial  infirmity  in  the  count,  the  con- 
clusion of  law  is,  that  the  note  was  due  presently, 
or  on  demand.  Now,  the  record  of  the  suit,  wh^ch 
is  offered  to  show  due  diligence  in  endeavouring 
to  recover  this  note  from  the  maker,  is  not  found- 
ed on  a  note  payable  on  demand,  but  on  a  note 
payable  twelve  months  after  the  date ;'  so  that 
there  is  a  material  variance  between  the  note  decla- 
red on  in  this  suit,  and  the  liote  which  was  decla- 
red on  in  the  record  offered  in  evidence.  If  we 
admit  the  copy  of  the  note. in  the  same  record  to 
be  evidence,  a  farther  difficulty  is  presented  ;  for 
on  its  face,  the  note  purports  that,  ''twelve  months 
afler  date,  the  President,  Directors  and  Company 
of  the  Lexington  Manufacturing  Company  pro- 
mise topay  to  James  Johnson  and  John  T.  Mason, 
jun.,  or  their  order ^  311  dollars  and  31  cents,  ne- 
gotidble  and  payable  at  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States, 
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1824.  at  Lexing^Um^  without  defalcation^  for  wUue  re- 
ceived.*^ The  variance  of  thii  note  from  tliat  de- 
scribed in  the  present  declaration,  is  very  striking. 
It  is  payable  to  the  defendants,  or  order ^  in  twdve 
months  after  date,  and  at  Uie  Bank  of  Discount 
and  Deporit  of  Uic  United  States^  in  Lexington. 
These  are  all  material  parts  of  the  note,  and  they 
are  all  omitted  in  the  declaration*  The  variance, 
tlien,  in  this  view  also,  would  be  fatal.  And  it 
may  be  added,  that  in  the  suit  in  tlie  General 
Court,  the  declaration  also  omits  to  state,  that  the 
note  was  payable  to  order,  and  at  the  Bank  of  the 
United  States  ;  so  that.,  in  fact,  the  note  is  materially 
HifTcrent  from  the  declaration,  in  both  suits.  In 
regard,  too,  to  that  part  of  the  present  declaration, 
which  describes  the  note  for  10,065  dollars  and  88 
cents,  there  is  a  total  omission  to  state,  that  it  was 
''  negotiable  and  payable  at  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States, 
without  defalcation,  for  value  received,*^  as  in  the 
copy  produced  in  the  record  it  purports  to  be;  and 
the  same  omission  occurs  in  the  declaration  in  the 
suit  in  the  General  Coui*t.  Nothing  is  better 
established,  both  upon  principle  and  authority,  than 
that  if  the  place  where  a  note  is  payable  is  omitted 
in  the  declaration,  it  is  fatal ;  for  the  evidence 
produced  does  not  support  the  declaration.  There 
is  a  variance  in  the  essence  of  the  instrument,  as 
declared  on,  and  as  proved.  Upon  these  grounds, 
then,  it  is  manifest,  that  the  record  produced  in 
evidence  did  not  support  the  plaintiff's  action. 

There  is  another  objection,  which  is  equally  de- 
cisive of  the  case.      It  is,  that  there  was  no  pro- 
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duction  of  the  original  notes,  nor  any  excuse  of-  1824. 
fered  to  account  for  the  non-production  of  them,  at 
the  trial.  It  is  a  general  rule  of  the  law  of  evi- 
dence, that  secondary  evidence  of  the  contents  of 
written  instruments  is  not  admissiUe,  when  the 
originals  are  within  the  control  or  custody  of  the 
party.  Here  no  proof  was  offered,  to  show  that 
the  original  notes  were  impounded,  or  that  they 
vrere  not  within  the  fossession  of  the  party,  or 
within  the  reach  of  the  process  of  the  Court. 
Without  such  proof,  the  principles  of  the  comoKin 
law  repudiate  the  introduction  of  copies;  and 
copies  were  all  that  the  record,  in  the  most  favour- 
able view  for  the  plaintiff,  presented  to  the  Court. 
But  it  is  said,  that  the  statutes  of  Kentucky,  al- 
ready referred  to,  dispense  with  the  proof  of  tlie 
execution  of  instruments  of  this  nature  by  the 
maker,  and  also  of  assignments  by  the  assignor, 
unless  the  party  will,  on  oath,  deny  the  signature 
and  the  assignment;  and  that  the  only  object  of 
producing  the  originals,  is  to  establish  these  facts. 
The  argument,  therefore,  is,  that  these  statuteable 
provisions  amount  to  a  dispensation  with  the  gene- 
ral rules  of  evidence  as  to  the  production  of  tlie 
original  notes.  But  to  us  it  appears,  that  the  sta- 
tutes of  Kentucky  ought  to  have  no  such  interpre- 
tation. The  object  of  the  Legislature  manifestly 
was,  to  dispense  with  the  formal  proof  of  instru- 
ments, where  the  party  would  not  deny  on  oath 
the  fact  of  their  execution.  It  was  thought  incon- 
venient to  suffer  parties  to  take  advantage  of  un- 
expected objections,  and  multiply  delays  l)y  gene- 
ral denials,  which  might  often  spring  up  by  surprise 
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1324.  at  the  triali  and  thus  load  the  cause  witli  heavy 
and  unnecessary  expenses.  But  it  would  be  most 
dangerous  to  allow  that,  because  the  proof  of  the 
execution  of  an  instrument  was  dispensed  with, 
thereforCi  no  proof  of  its  existencci  or  of  tlie  right 
of  the  party  to  hold  it  by  assignment,  was  to  be 
required.  The  production  of  the  originals  might 
still  tib  justly  required,  to  ascertain  its  conformity 
with  the  declaration,  to  ascertain  whether  it  re- 
mained in  its  genuine  state,  to  verify  the  title  by 
assignment  in  the  plaintiff,  to  trace  any  payments 
which  might  have  been  made  and  endorsed,  and 
to  secure  the  party  from  a  recovery  by  a  bonajide 
holder  under  a  subsequent  assignment.  These  arc 
important  objects,  and  which  no  wise  Legislature 
would  lose  sight  of;  and  it  is  too  much  to  expect 
any  Court  of  justice  to  infer,  upon  so  slight  a  foun- 
dation, the  abolition  of  those  sjalutary  rules  of 
evidence  which  constitute  the  great  security  of  the 
property  and  rights  of  the  citizens. 

We  are,  therefore,  of  opinion,  that  the  records, 
however  admissible  for  the  purpose  of  showing 
due  and  reasonable  diligence  by  suit,  were  not 
legal  evidence  of  the  assignment  of  the  notes,  so 
as  to  dispense  with  theproduction  of  the  origi- 
nals. 

It  is  unnecessary  to  go  into  the  question  as  to 
the  jurisdiction  of  the  General  Court  over  the  suit 
against  the  Lexington  Manufacturing  Company, 
and  what  would  be  the  legal  efiects  growing  out 
of  the  defect  of  such  jurisdiction.  These,  as  well 
as  some  other  minor  points,  may  be  passed  over. 


[Lex  Loci.] 

Kerr,  Appellant, 

V. 

The  Devisees  of  A.  Moon,  RespondenUs 

The  disposition  of  real  property,  by  deed  or  will,  is  subject  to  tber 
laws  of  the  country  where  It  is  situated. 

Where  the  devisor  was  entitled  to  warrants  for  land  in  the  Virginia 
Military  District  in  the  State  of  Ohio,  under  the  laws  and  ordi- 
nances of  Virginia,  on  account  of  his  military  services,  and  made 
a  will  in  Kentuclry,  devising  the  lands,  which  was  duly  proved  and 
registered  according  to.  the  laws  of  that  Sute:  HsM,that  although 
the  title  to  the  land  was  merely  equitable,  and  that  not  to  any  spe- 
cific tract  of  land,  it  could  not  pass,  unless  by  a  will  proved  and  re- 
gistered according  to  the  laws  of  Ohio. 

ETen  admiifing  it  to  have  been  personal  property,  a  person  claiming 
under  a  will  proved  in  one  Stete,  cannot  intermeddle  with,  or  sue  for, 
the  effects  of  a  testator  in  another  State,  unless  ttie  will  be  proved 
in  Uie  latter  State,  or  it  is  permitted  by  some  law  of  that  State. 

Letter*  testamentary  give  to  an  executor  no  authority  to  sue  ibr  tBe 
personal  estate  of  his  testator,  out  of  the  jurisdiction  of  the  State 
by  which  they  were  granted. 

Under  the  statute  of  Ohio,  which  permits  wills  made  in  other  States 
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since  the  cause  may  be  duposed  of  without  enter-.    1824. 
ing  upon  the  discussion  of  them.  ^"^ebw^ 

It  is  the  opinion  of  the  Court,  that  the  Circuit      ^v. 
Court  erred  in  instructing  the  jury,  that  the  records 
aforesaid  entitled  the  plaintiff  to  a  verdict;  and  the 
judgment  must,  therefore,  be  reversed,  and  a  ve- 
iwre/adasde  nato  be  awarded. 

Judgment  accordingly. 
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1834*         eoMwmiiif  pR^^j  intlifttgute»  to  bt  prored  and  neordsd  in  the 
V^^^y.^^      Court  of  th«  eooDtjr  wbore  the  proporty  Ues»  it  most  ippear  that  tho 
JCtff  reqaititloni  of  the  it»tiite  have  been  punoed,  in  order  to  ^Ve  the 

will  tlie  same  validity  and  elfect  as  if  made  witbia  tlie  8ute. 


APPEAL  from  the  Cireuit  Court  of  Ohio. 


Ai.  so<^       This  came  ww  argued  by  Mr.  8eaU  for  the 
appellant,  and  by  Mr.  Brutk  for  the  reepofidenta. 

MgP€k  tuk.     Mr.  Juatiee  Wmhington  delivered  the  opinioa 
of  the  Court. 

The  reapoodenta  filed  their  bill  in  the  Circuit 
Court  for  the  Diatriot  of  Ohio,  in  which  it  ii  sta- 
ted, that  Archelaus  Moon  was,  in  his  lifetime,  en- 
titled to  warrants  for  4000  acres  of  land  in  the 
Virginia  Military  District,  between  the  Scioto  and 
Little  Miama  rivers,  in  the  State  of  Ohio,  under 
the  ordinances  and  laws  of  Virginia,  on  account 
of  his  services  as  a  captain  in  the  Virginia  line  on 
continental  establishment,  during  the  war  of  the 
revolution.  That,  being  so  entitled,  he,  on  the  8th 
of  May,  1796,  in  the  county  of  Fayette,  in  Ken^ 
tucky,  where  he  resided,  duly  made  and  published 
his  last  will  and  testament,  which,  after  his  de- 
cease, in  the  same  year,  was  proved  and  admitted 
to  record  in  the  Court  of  that  county;  an  authen- 
ticated copy  whereof,  with  the  probate  annexed, 
is  made  an  exhibit,  and  referred  to  as  part  of  the 
bill.  That  by  this  will,  the  testator  devised  the 
aforesaid  land  to  the  complainants,  his  widow  and 
children.  The  bill  then  sets  forth,  that  on  the  2d 
of  January,  1809,  four  warrants,  for  1000  acres 
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9«ich,  were  gnmted  to  Robert  Price,  aieignee  of  1824. 
Jofliab  P.  Mood,  and  George  C.  Friend,  and  Mar* 
tha  bis  wife,  formerly  Martba  Moon,  who  are  de- 
scribed in  the  aMignment,  as  ihe  only  children 
and  repreaentativea  of  Archibald  Moon,  deceased ; 
which  warrants  were,  some  time  in  the  same  or  the 
succeeding  year,  assigned  by  Pri«e  to  the  defen* 
dant  Kerr,  who,  in  March,  1810,  made  fiiWen  en- 
tries or  locations  thereon,  amounting  in  the  whole 
to  3723  acres,  leaving  377  acres  unlocated.  Tliat, 
some  time  in  the  winter  of  181 1,  the  complainants 
gave  notice  to  Kerr  of  their  claim  to  the  said  war- 
rants and  land,  and  of  their  intention  to  prosecute 
the  same,  personally,  in  writing,  and  by  a  publica- 
tion in  a  newspaper  printed  in  Ghilicothe.  That 
Archelaus  and  Archibald  Moon  were  the  same 
name  and  person,  and  that  Josiah  P*  Moon  and 
Martha  Friend  were  his  children  by  his  first  wife, 
and  were  disinherited  by  the  aforesaid  will.  That 
the  defendant  had  notice  that  the  assignment  to 
Price  was  fraudulent.  The  bill  prays  a  discovery 
of  the  matters  so  alleged,,  and  a  decree  thattthe  de- 
fendant Kerr  assign  the  evidences  of  title  to  the  said 
elands  to  the  complainants,  and  for  general  relief. 

The  answer  admits  that  the  defendant  purcha- 
sed from  Robert  Price,  in  September,  1809,  four 
several  land  warrants,  for  1000  acres  each,  for 
which  he  paid  and  secured  to  be  paid  to  said 
Price,  the  sum  of  2663  dollars.  That  the  war- 
rants issued  for  the  military  services  of  Archibald 
Moon,  and  that  they  were  assigned  to  the  defen- 
dant at  the  time  of  his  purchase.  That  in  March, 
1810,  and  at  different  times  thereafter,  the  defen- 
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1824.  dant  ttiade  various  entries  of  land  on  the  said 
warrants,  in  the  Virginia  military  district,  believing 
his  title  to  said  warrants  to  be  unquestionable ;  and 
that  the  lands  so  located  are  owned  either  by  the 
said  defendant,  or  by  those  to  whom  he  had  sold 
them.  The  defendant  denies  the  notice  charged 
in  the  bill,  except  that,  in  the  winter  of  1811,  he 
saw  the  publication  in  which  the  claim  of  the  com- 
plainants was  asserted,  before  which  time  he  had 
4iold  a  great  part  of  the  lands  to  different  persons 
for  a  valuable  consideration,  the  principal  «part  of 
which  he  had  received,  and  that  some  of  the  pur- 
chasers have  made  valuable  improvements  on  the 
lands.  He  denies  all  knowledge  of  the  will,  or 
that  the  complainants  are  the  heirs  or  devisees  of 
said  Moon. 

To  this  answer  a  general  replication  was  put  in, 
and  a  number  of  depositions  were  taken  and  ap- 
pear in  the  record.  The  material  facts  which  they 
establish  are,  the  execution  of  Moon's  will ;  the 
proof  of  it,  and  its  admission  to  record  in  the 
County  Court  of  Fayette,  in  Kentucky ;  the  de- 
struction by  fire  of  the  Clerk's  office  of  that 
County  in  1802  or  1803,  with  most  of  its  records; 
and  that  an  attested  copy  of  the  above  will  was 
procured  and  admitted  to  record  in  the  said  County 
Court,  in  conformity  with  a  special  act  of  the 
State  of  Kentucky,  for  supplying  the  evidence  of 
deeds,  wills,  and  other  records  of  the  said  office, 
which  had  been  consumed.  That  the  testator  was 
sometimes  called  Archelaus,  and  at  other  times 
Archibald ;  and  that  he  had  four  children  by  his 
first  wife,  of  whom  Josiah  P.  and  Martha  wwe 
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two,  and  aii  children  bf  his  last  wife,  who,  with     18S4. 
his  widow,  are  the  plaintifis  in  this  suit.  ^"^dfor^ 

After  a  reference  to  the  Master,  and  the  cominf  ^t. 
in  of  his  report,  a  final  decree  was  made  thereon, 
that  the  defendant,  Kerr,  assign  to  the  complain- 
ants all  the  warrants^  entries,  and  surrejrs  procu- 
red under  the  warrants  granted  to  Price,  and  by 
him  assigned  to  the  defendant ;  that  Kerr  was 
to  be  paid  by  the  complainants,  for  his  trouble  and 
expense  in  locating  and  surveying  the  said  lands, 
at  the  rate  of  £12  lOs.  per  1000  acres ;  and  also, 
the  sum  of  487  dollars  and  48  cents,  which  he  had 
paid  for  taxes  on  the  said  lands,  with  interest  there- 
on; From  diis  decree  an  appeal  i^as  taken  to  this 
Court. 

The  objection  principally  relied  upon  by  the  ap- 
pellant's counsel  is,  that  no  estate  in  the  lands  in 
controirersy  passed  by  the  will  of  Archelau^Moon 
to  the  respondents,  because  the  same  was  not  pro- 
ved and  recorded  in  any  Court  of  the  State  of 
Ohio,  where  the  lands  lie,  in  conformity  with  the 
existing  laws  of  that  State.  By  an  ordinance  of 
Congress,  for  the  government  of  the  territory 
nordi-west  of  the  river  Ohio,  passed  on  the  tSth 
of  July,  1787,  it  is  declared,  that,  until  the  Gover- 
nor and  Judges  should  adopt  laws  as  prescribed  by 
that  ordinance,  estates  in  die  territory  might  be 
devised  or  bequeathed  by  wills  in  writing,  signed 
and  sealed  by  the  testator,  (being  of  full  age,)  and 
attested  by  three  witnesses;  provided  such  wills 
should  be  duly  proved  and  recorded  vrithin  one 

Vol..  IX.  72 


vgTO  CASES  W  THC  SUPREME  COURT 

1834.    year  after  proper  Magistrates^  Courts,  and  Regis- 
^^-"J^'"*^*^  ters  .should  be  appointed  for  that  purpose. 

r.  It  is  an  unquestionable  principle  of  general  law, 

'**^'  that  the  title  to,  and  the  disposition  of  real  proper- 
ty, must  be  exclusively  subject  to  the  laws  of  the 
country  where  it  is  situated.  This  was  decided 
in  the  case  of  the  United  States  v.  CroAy, 
(7  Cfafichy  US,)  The  application  of  this  princi- 
ple to  the  present  case,  is  controverted  by  die 
counsel  for  the  respondents,  upon  the  following 
grounds : 

1.  That  the  interest  of  the  testator  in  these 
lands  ought  to  bef  considered  and  treated  as  per- 
sonal estate,  and,  therefore,  it  might  well  pass  by 
a  will,  proved  and  admitted  to  record  in  the  State 
where  the  testator  .died. 

2.  That  by  an  act  of  the  Legislature  of  Ohio, 
passed  on  the  25th  of  January,  1816,  authentica- 
ted copies  of  wills,  proved  according  to  the  laws 
of  any,StJBtte  or  Territory  of  the  United  States, 
relating  to  any  estate  within  that  State,  are  allow- 
ed to  be  proved  in  the  Court  of  the  county  where 
liuch  estate  shall  be ;  and  when  so  proved  and 
admitted  to  record,  they  are  declared  to  be  good 
and  valid  in  law,  as  wills  Vnade  in  the  State. 

3  That  ab  no  objection  was  made  in  the  Cir- 
cuit Court  to  the  admission  of  the  auth^iticated 
copy  of  this  will,  it  ought  not  to  avail  the  appellant 
in  this  Court. 

1.  It  can  by  no  means  be  admitted,  that  this 
is  to  be.  considered  in  the  light  of  personal  proper«> 
ty,  notwithstanding  the  title  of  Moon  rested  mere* 
ly  upon  a  legislative  reservation  in  his  favour  by 
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tbe  State  of  Virginia,  which  was  to  be  afterwards  lOS^Ii. 
perfected  by  tbe  grant  of  a  warrant,  and  by  a  lo- 
cation, survey  and  patent.  Although  his  title  to 
any  particular  tract  of  land  was,  in  the  first  in- 
8t%pce,  altogether  uncertain,  and,  even  after  loca- 
tion, was  purely  equitable,  still  the  iubject  matter 
of  the  devise  was  land,  the  title  to  which  could  not 
be  acquired  or  lost,  except  in  the  way  prescribed 
by  the  laws  of  Ohio.  But  could  it  even  be  con- 
ceded, that  this  was  personal  property,  it  would 
still  be  property  within  the  State  of  Ohio;  and  we 
hold  it  to  be  perfectly  clear,  that  a  person  claiming 
und  era  will  proved  in  one  State,  cannot  intermed- 
dle with,  or  sue  for,  the  effects  of  a  testator  in 
another  State,  unless  the  will  be  proved  in  that 
other  State,  or  unless  he  be  permitted  to  do  so  by 
some  law  of  that  state.  In  the  case  of  Doe  t. 
JifFarlandf  (9  Cranch^  151.)  it  was  decided,  that 
letters  testamentary  gave  to  the  executors  qk>  au- 
thority to  sue  for  the  personal  estate  of  the  testa- 
tor, out  of  the  jurisdiction  of  the  power  by  which 
the  letters  were  granted.  < 

2.  The  next  reason  assigned  why  the  general 
principle  above  laid  down  does  not  apply  to  this 
case,  is  deemed  by  the  Court  altogether  insuffi- 
cient; because,  whatever  benefit  the  devisees  might 
have  deriyed  under  the  act  of  the  25th  of  January, 
1816,  had  they  pursued  the  requisitions  it  pre- 
scribes, as  to  which  we  give  no  opinion,  it  is  a 
sufficient  answer  to  the  argument  drawn  from  that 
icty  to  observe,  that  its  requisitions  were  not  pur- 
sued. It  permits  authenticated  copies  of  wills, 
proved  according  to  the  laws  of  any  State  oi  this 
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1824.  Union,  relating  to  adiy  estate  within  that  State, 
^^■^[J^  to  be  offered  for  probate  in  the  Court  of  the  county 
tT:.  where  the  estate  lies,  and  authorizes  the  same  to 
be  there  reeorded ;  and  it  then  proceeds  to  declisire 
the  effect  of  such  recording  to  be;  to  render  the 
will  good  and  yfdid,  as  if  it  had  been  made  in  the 
State,  subject,  nevertheless,  to  be  contested  as 
the  original  might  have  been.  But  it  does  not 
appear  that  the  copy  of  this  will  was  offered  for 
probate  and  admitted  to  record.  Had  it  been  so 
offcired,  it  might  have  been  contested,  and  for  any 
thing  that  we  can  say,  the  sentence  of  the  Court 
of  Probate  might  have  been  not  to  admit  it  to 
record. 

3.  The  last  point  remains  to  be  considered. 
That  the  objection  to  the  validity  of  this  will  to 
pass  the  lands  in  controversy  to  the  respondents, 
was  not  made  in  the  Court  below,  is  highly  pro- 
bable, as  we  observe  that  it  is  not  noticed,  much 
less  relied  upon,  in  the  answer.  Nevertheles8,;the 
will,  duly  proved  and  recorded,  according  to  the 
laws  of  Ohio,  constituted  the  sole  title  under 
which  the  plaintiffs  in  the  Court  below  claimed 
the  lands  in, dispute.  It  was  as  essential,  there- 
fore, to  the  establishment  of  thai  title,  to  allege 
in  the  bill,  and  to  prove  by  the  evidence,  or  by 
the  admission  of  the  defendant,  that  this  will  had 
been  proved  and  recorded,  according  to  the  laws 
of  Ohio,  as  to  set  forth  and  prove  the  existence 
of  the  will  itself.  The  defect  in  the  title  of  the 
respondents  appears  upon  the  face  of  the  bin, 
and  as  it  contains  no  allegation  that  a  copy  of  the 
will  had  been  duly  proved  and  recorded,  the  de- 
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fendant  cannot  be  said  to  have  admitted  those    1824. 
facts  by  not  denying  them  in  his  answer. 

The  Court  erred,  therefore,  in  decreeing  an  as- 
signmeat  of  all  the  warrants,  entries,  and  surveys 
under  the  warrants,  to  the  complainants. 

Considering,  as  we  must,  in  the  present  state  of 
the  cause,  that  A.  Moon  died  intestate  as  to  these 
lands,  they  of  course  descend  to  those  persons  who 
are  entitled  to  the  same  according  to  the  laws  of 
Ohio ;  and  this  is  a  subject  fit  to  be  decided  by  the 
Court  below,  to  which  the  cause  must  be  remand- 
ed for  further  proceedings. 

Decree  reversed,  and  the  cause  remanded  for 
further  proceedings. 


[LocAA  Law.] 

Meredith  and  others,  AppeUanUf 

V. 

Picket  and  otherb,  Re^pandentt. 

Under  the  following  cDtry,  **  H.  R.  enters  SOOO  acres  in  Kentuckjr, 
by  virtue  of  a  warrant  for  miliury  services  performed  bj  bins  in 
the  last  war,  in  (&e  fork  of  Ihc  fini  Jbrk  ^f  LUkingf  running  up 
each  fork  for  quantity ;"  it  appeared  in  evidence,  that  at  the  Srst 
fork  of  Licking,  the  one  fork  was  known  and  generally  dislin- 
guished  by  the  name  of  the  South  fork,  and  the  other  by  the  name 
of  the  main  Licking,  or  the  Blue  Lick  fork,  and  that  some  miles 
above  this  place  the  South  fork  again  forked :  heU  that  the  entiy 
couM  not  be  satisfied  with  lands  lying  in  the  first  forkw 
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1 824.  In  such  a  case,  the  entry  could  not  be  explained,  and  the  surrey  sup- 

\^^V^^^  ported,  by  oral  testimony.    The  notoriety  and  names  of  places 

Meredith  ruay  be  shown  by  such  testimony,  but  the  words  of  an  entry  are  to 

Pi^et.  **  construed  by  the  Court  as  any  other  written  instrument. 

m.  iM.  THIS  cause  was  argued  by  Mr.  Bibb,  for  the 
appellants^  and  by  Mr.  Talbot,  for  the  respon- 
dents. 

feb.  %isL  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

This  case  depends  entirely  on  the  question, 
whether  the  entry  under  which  the  appellees  claim 
has  been  surveyed  on  the  land  for  which  it  calls. 

The  entry  is  in  these  words :  "  Holt  Richeson 
enters  2000  acres  in  Kentucky,  by  virtue  of  a  war- 
rant for  military  services  performed  by  him  in  the 
last  war,  in  the  fork  of  the  Jint  fork  of  Licking, 
running  up  each  fork  for  quantity." 

It  is  shown  in  testimony,  that  at  the  first  fork  of 
Licking,  the  one  fork  was  known  and  generally 
distinguished  by  die  name  of  the  South  fork,  and 
the  other  by  the  name  of  the  main  Licking,  or  the 
Blue  Lick  fork.  Some  miles  above  this  place  the 
South  fork  again  forks.  The  land  of  the  appellees 
has  been  surveyed  in  the  first  fork. 

It  is  contended  by  the  appellants,  that  the  entry 
calls  for  land  in  the  second  fork,  and  that  the  sur- 
vey, is  made  on  land  which  will  not  satisfy  its 
words. 

The  Court  concurs  in  this  opinion.  The  first 
fork  of  the  first  fork  cannot  be  the  first  fork  itself. 
Whatever  difficulties  may  attend  the  attempt  to 
place  the  lands  properly  the  Court  feels  none  in 


OF  THE  UNITED  STATES.  5T5 

saying,  that  the  entry  cannot  be  satisfied  witli  lands     1824. 
lying  in  the  first  fork. 

Some  other  objections  were  made  in  argument, 
which  it  is  unnecessary  to  notice,  as  this  is  com- 
pletely decisive  of  the  case. 

It  may  not,  however,  be  improper  to  say,  that 
the  attempt  of  the  appellees  to  explain  their  en- 
try, and  to  support  their  survey,  by  depositions, 
cannot  avail  them.  It  is  the  proper  province  of 
testimony  to  show  the  notoriety  and  names  of 
places,  but  not  to  explain  a  written  instrument. 
That  is  the  proper  province  of  the  Court.  The 
7udges  must  construe  the  words  of  an  entry,  or  of 
any  other  title  paper,  according  to  their  own  opi- 
nion of  the  words  as  they  are  found  in  the  instru- 
ment itself,  and  no^ccording  to  the  opinion  of 
witnesses,  who  may  or  may  not.be  selected  for  the 
purpose. 

The  decree  of  the  Circuit  Court,  perpetuating 
the  injunction  awarded  to  the  appellees  to  restrain 
the  appellants  from  proceeding  on  their  judgment 
in  ejectment,  is  erroneous,  and  ought  to  be  re- 
versed, and  the  bill  of  the  plaintiffs  in  the  Circuit 
Court  dismissed. 
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1824. 

WMm 

r. 
Cnif, 

[Pbacticb.] 

Waldsn  ex  dem.  DufN  V.  Craici. 

In  ejeetment^  an  ftmendment,  to  as  to  enlarse  the  term  laid  io  tlio 
declaration,  win  be  permitted,  in  the  diicretion  of  the  Court 

But  a  writ  of  error  will  not  lie,  in  a  case  where  the  Court  below  has 
denied  a  motion  for  this  purpose. 

ERROR  to  the  Circuit  Court  of  Kentucky. 

In  1797,  John  Den,  lessee  of  Ambrose  Walden, 
instituted  an  action  of  ejectment  in  the  United 
States  District  Court  of  die  District  of  Kentucky, 
against  Richard  Fen,  as  casual  ejector.  The  de- 
claration states  a  demise  for  the  term  often  years 
from  the  15th  day  of  August,  1789.  At  March 
term,  1798,  Lewis  Craig  and  Jonathan  Rose  were 
admitted  defendants,  in  the  place  of  Richard 
Fen,  the  casual  ejector;  and  entered  into  the 
usual  rule,  confessing  the  lease,  entry,  &c.  At 
June  term,  1800,  judgment  was  rendered  for  the 
plaintiff  for  his  term  yet  to  come,  &c.  and  a  writ 
of  hob.  fac.  pos$.  was  awarded.  On'the  5th  day 
of  September,  1800,  Thomas  Bodley  and  others, 
claiming  as  landlords  of  Craig  and  Rose,  obtained 
an  injunction  to  the  above  judgment.  At  May 
term,  1809,  the  bill  of  injunction  was  dismissed, 
for  nrant  of  jurisdiction.  In  September,  1811, 
Bodley  and  others  obtained  a  second  injunction 
to  stay  execution  on  the  judgment  at  law  in  eject- 
ment.   At  May  term,  1812,  the  injunction  was 
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dissolved  oo  heariog^  on  bill,  answers,  deposi-  1824. 
lions,  and  exhibits;  and  in  April,  1813,  the  com- 
plainants dismissed  their  bill.  Walden,  on  the  22d 
of  May,  1819,  took  out  a  writ  of  kab.fac.  poss., 
which  was  quashed  by  the  Court,  on  the  ground, 
it  is  presumed,  that  the  term  stated  in  the  decla* 
ration  in  ejectment  had  expired.  At  November 
term,  1821,  Walden  moved  the  Court  to  enlarge 
the  term  stated  in  the  declaration.  The  Court 
being  divided,  the  motion  was  entered  as  over- 
ruled ;  and  the  plaintiff  (Walden)  took  out  a  writ 
of  error  to  the  judgment  of  the  Court  on  this 
motion. 

This  cause  was  argued  by  Mr.  Taylor^*  for  the    ^*-  «*• 
plaintiff,  no  counsel  appearing  for  the  defendant. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-   1V6.  sm. 
nion  of  the  Court. 

Upon  this  case  two  questions  arise : 

1.  Ought  the  Circuit  Court  to  have  granted 
leave  to  the  plaintiff  to  extend  the  term  laid  in  his 
declaration  ? 

2.  Does  a  writ  of  error  lie  to  the  refusal  to  grant 
this  amendment  ? 

It  has  been  truly  said  in  argument,  by  the  coun- 
sel for  the  plaintiff  in  error,  that  the  power  of 
amendment  is  extended  at  least  as  far  in  the  32d 
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1824^  Bection  of  the  judiciary  act,  as  in  any  of  the  Bri- 
tish statutes;  and  that  there  is  no  species  of  ac- 
tion to  which  the  discretion  of  the  Court  in  this 
respect  ought  to  be  more  liberally  applied  than  to 
the  action  of  ejectment.  The  proceedings  are.  all 
fictitious,  fabricated  for  the  mere  purposes  of  jus- 
tice, and  there  is  every  reason  for  allowing  amend- 
ments in  matters  of  mere  form.  There  is  pecu- 
liar reason  in  this  case,  where  the  cause  has  been 
protracted,  and  the  plaintiff  kept  out  of  possession 
beyond  the  term  laid  in  the  declaration,  by  the  ex- 
ceissivc  delays  practised  by  the  opposite  party. 
The  cases  cited  by  the  plaintiff's  counsel  in  argu- 
ment are,  we  think,  full  authority  for  the  amend- 
ment which  was  asked  in  the  Circuit  Court,  and 
we  think  the  motion  ought  to  have  prevailed.  But 
the  course  of  this  Court  has  not  been  in  favour  of 
the  idea  that  a  writ  of  error  will  lie  to  the  opinion 
of  a  Circuit  Court,  granting  or  refusing  a  motion 
like  this.  No  judgment  in  the  cause  is  brought 
Qp  by  the  writ,  but  merely  a  decision  on  a  collate- 
ral motion,  which  may  be  renewed.  For  this  rea- 
son, the  writ' of  error  must  be  dismissed. 
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United  States 
[Paacticx.]  f. 

Peres. 

The  United  States  v.  Josef  Perez. 

The  discharge  of  the  jury  from  giving  a  verdict  in  a  capital  cas«« 
without  the  consent  of  tlie  prisoner,  the  jurv  being  unable  to  agree, 
is  not  a  bar  to  a  subsequent  trial  for  the  same  offence. 

The  Court  is  invested  with  tlie  discretionary  authority  of  discharging 
the  jury  from  giving  any  verdict,  in  cases  of  this  nature,  whenever, 
in  their  opinion,  there  is  a  manifest  necessity  for  such  an  act,  or 
the  ends  of  public  justice  would  otherwise  be  defeated. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  J*fo«fc  i^*** 
Court. 

This  cause  comes  up  from  the  Circuit  Court 
for  the  southern  district  of  New- York,  upon  a  cer- 
tificate of  division  in  the  opinions  of  the  Judges  of 
that  Court.  The  prisoner,  Josef  Perez,  was  put 
upon  trial  for  a  capital  ofience,  and  the  jury, 
being  unable  to  agree,  were  discharged  by  the 
Court  from  giving  any  verdict  upon  the  indict- 
ment, without  the  consent  of  the  prisoner,  or  of 
the  Attorney  for  the  United  States.  The  prison- 
er's counsel,  thereupon,  claimed  his  discharge  as 
of  right,  under  these  circumstances ;  and  this  forms 
the  point  upon  which  the  Judges  were  divided.  The 
question,  therefore,  arises,  whether  the  discharge 
of  the  jury  by  the  Court  from  giving  any  verdict 
upon  the  indictment,  with  which  they  were  char- 
ged, without  the  consent  of  the  prisoner,  is  a  bar 
to  any  future  trial  for  the  same  offence.  If  it  be, 
then  he  is  entitled  to  be  discharged  from  custody ; 
if  not,  then  he  ought  to  be  held  in  imprisonment 
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1824.  until  such  trial  can  be  Jiiul.  We  are  of  opinion^ 
UnitedStates  *'*°^  *^^  '^^^  Constitute  no  legal  bar  to  a  future 
▼.  trial.  The  prisoner  has  not  been  convicted  or  ac- 
quitted,  and  may  again  be  put  upon  his  defence. 
We  thinks  that  in  all  cases  of  this  nature,  the  law 
has  invested  Courts  of  justice  with  the  authority 
to  discharge  a  jury  from  giving  any  verdict^  whene- 
ver, in  their  opinion,  taking  all  the  circumstances 
into  consideration,  there  is  a  manifest  necessity  for 
the  act,  or  the  ends  of  public  justice  would  other- 
wise bo  defeated.  They  are  to  exercise  a  sound 
discretion  on  the  subject ;  and  it  is  impossible  to 
define  all  the  circumstances,  which  would  render 
it  proper  to  interfere.  To  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution,  under 
urgent  circumstimces,  and  for  very  plain  and  ob- 
vious causes ;  and,  in  capital  cases  especially, 
Courts  should  be  extremely  careful  how  they  in- 
terfere with  any  of  the  chances  of  life,  in  favour  of 
the  prisoner.  But,  after  all,  they  have  tlie  right 
to  order  the  discharge ;  and  the  security  which 
the  public  have  for  the  faithful,,  sound,  and  con- 
scientious exercise  of  this  discretion,  rests,  in  this, 
as  in  other  cases,  upon  the  responsibility  of  the 
Judges,  under  their  oaths  of  office.  We  are  aware 
that  there  is  some  diversity  of  opinion  and  prac- 
tice on  this  subject,  in  the  American  Courts ;  but, 
after  weighing  the  question  with  due  deliberation, 
we  are  of  opinion,  that  such  a  discharge  constitutes 
no  bar  to  further  proceedings,  and  gives  no  right 
of  exemption  to  the  prisoner  from  being  again  put 
upon  trial.  A  certificate  is  to  be  directed  to  the 
Circuit  Court,  in  conformity  to  this  opinion. 
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C£RTiFicAT£.    Tbifl  cause  oalne  on^  8co.    On    18f4. 
consideration  whereof,  it  is  ordkred  bytheCoortt  ^^^T^^^j^ 
that  it  be  certified  to  the  Circuit  Court  of  thid  Dia-        t. 
trict  of  Ncw-Tork,  that,  under  the  circum8tancea^^,^Vit. 
stated  in  the  record,  the  prisoner,  Josef  Perez,  is 
not  entitled  to  be  discharged  firom  custody^  and 
may  again  be  put  to  trial,  upon  the  indiotmentfbund 
against  him,  and  pending  in  the  said  Court. 


'  [Peomissoet  Nots.    Evidence.    Plbaoie*.  Local  Law.] 

Renner,  Plaintiff  in  Errors 

The  President,  Directors,  and  Company  of  the 
Bank  of  Columbia,  DefendanUin  Error* 

By  the  custom  of  the  banks  in  the  District,  of  Columbia,  pajniant  of 
a  promissory  note  is  to  b«t  demanded  on  the  fiurtk  day  alter  the 
time  limited  for  the  payment  th^eof,  in  order  to  charge  the  en- 
dorser, contrary  to  the  general  law  merchant^  which  requires  a  de- 
mand on  the  third  day. 

Eridence  of  such  a  local  custom  is  admissible,  in  order  to  ascertain 
the  understanding  of  the  parties,  with  respect  to  their  contracts' 
made  with  reference  to  it. 

Cases  in  which  evidence  of  commercial  usage  b  admissible,  in  order 
to  ascertain  the  meaning  of  contracts. 

Tho  declaration  against  the  endorser,  in  such  a  case,  must  lay  the 
demand  on  the  Jourihy  and  not  on  the  third  day. 

QHffre,  Whether  a  declaration,  in  such  a  case,  not  areriing  the  local 
usage,  would  be  good  upon  demurrer  ? 

Secondary  evidence  of  tlie  contents  of  written  instruments  is  admis- 
sible, wherever  it  appears  that  the  original  is  destrore d,  or  hit,  by 
accident,  without  any  fault  of  the  party. 
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In  the  cas«  of  a  lost  note,  it  is  not  necessary  that  its  contents  should 
be  proved  by  a  nUarial  copy.    All  that  is  required  is,  that  it  should 
be  the  best 'eridence  the  party  has  it  in  his  power  to  produce. 
u  %  fi     To  admit  secondary  eridence  of  a  lost  note,  it  is  not  necessary  that 
there  should  be  a  special  count  in  the  declaration  upon  a  lost  note. 


Feb.%4tJu  This  cause  was  argued  by  Mr.  Webster  and 
Mr.  JaneSf'  for  the  plaintiff  in  error^  and  by  Mr. 
Keify*  for  the  defendants  in  error. 

March  5ih.  Mr.  Justico  THOMPSON  delivered  the  opinion  of 
the  Court. 

This  case  conies  up  on  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Columbia ;  and 
by  the  record  it  appears,  that  the  action  in  the 
Court  below  was  prosecuted  against  Renner,  the 
plaintiff  in  error,  as  en<  orser  of  a  promissory 
note,  drawn  by  James  F  jyles,  and  discounted  at 
the  Bank  of  Columbia.  The  note  bears  date  on 
the  9th  day  of  January,  1817,  for  4600  dollars, 

a  They  cited  Rashton  v.  Aspinwall,  Doug.  679.  Chitty  on 
Billij  62.  465.  Bayley  on  BiOsy  1 85, 186.  7  Eoit^s  Rep.  231. 
Lyndo  v.  Burgos,  Per  Sir  W.  Grant,  1  TFheai\  Sebo.  N.  P.  280. 
Heylin  v.  Adamson,  2  Burrj  678.  Thompson  v.  Ketchum, 
8  Jokm.  Rep.  189*  Hoare  ▼.  Graham,  3  Cowp.  57-  1  PJdUipM 
on  Enid.  432, 433.  496.  498.  Lewis  v.  Thatcher,  15  Mois.  Rep. 
431.  Edie  v.  E.  I.  Company,  2  Burr,  1216.  Davis^v.  Todd, 
4  Tauni.  672. 

b  He  cited  4  T.  JR.  153. 173.  2  CmncM^  Err.  196.  2  Comet' 
Rep.  443.  1  Cknnet'  Rep.  43.  1 8  Joknt.  Rep.  230.  12  Johu. 
Rep.  423.  13  Johm.  jRep.  470.  1  Phillips  on  Evid.  490.  492. 
1  Harrie  ^  Johtu.  423.  4  Mast.  Rep.  251.  6  Mass.  Rep.  449. 
477.  9  Mass.  Rep.  155.  159.  10  Mass.  Rep.  26.366.  12 
Mass.  Rep.  89.  3  DaO.  Rep.  365.  415.  5  Cranehj  49.  f> 
Cranrk,  1. 
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and  is  payable  sixty  days  after  date.    In  the  de-     1824. 
claration  it  is  averred^  that  demand  of  payment  of  ^"^^'^'^^ 
the  paker  was  made  on  the  14th  of  March/ which        ▼. 
was  on  the  fourth  day  after  the  expiration  of  the    ^jlj^bu.  ^ 
sixty  days^  which  the  note  had  to  run. 

Several  questions,  arising  out  of  the  record, 
have  been  presented  for  the  consideration  of  the 
Court.  The  principal  one,  however,  is  that  which 
relates  to  the  time  of  demand  of  payment  of  the 
maker  of  the  note,  and  grows  out  of  a  bill  of  ex- 
ceptions taken  upon  the  trial.  This  has  been 
pressed  upon  the  Court  as  a  question  of  great 
importance,  and  the  decision  of  which,  in  its  ap- 
plication to*  the  concerns  of  the  Bank,  will  have 
a  very  wide  and  extensive  effect. 

We  shall  proceed  to  the  consideration  of  this 
point,  in  the  first  place,  leaving  the  others,  which 
are  of  midor  importance,  to  be  noticed  hereafter. 

The  testimony  given  at  the  trial  was  for  the 
purpose  of  showing  that  the  Bank  of  Columbia 
had,  from  its  first  establishment,  in  1793,  adopted 
the  practice  of  demanding  the  payment  of  notes 
discounted  by  it^  on  the  fourth  day  after  the  time 
limited  for  the  payment  thereof,  according  to  the 
express  terms  of  the'  note.  And  that  such  was 
the  universal  custom  of  all  the  banks  in  Washing- 
ton and  Georgetown.  That  this  custom  was  well 
knovm  and  understood  by  the  defendant,,  when 
he  endorsed  the  note  in  question.  After  this  tes- 
timony had  been  received,  without  objection^  the 
counsel  for  the  defendant  below  called  upon  the 
Court  to  instruct  the  jury,  that  upon  the  evidence 
so  given  by  the  plaintiffs,  of  a  demand  upon  the 
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1834.     maker  of  the  note^  on  the  fourth  day  after  the 

^-^^v-^'  time  limited  by  the  note  for  the  payment,  the 

.    t.       defendant  waa  not  liable  on  hia  endorsement ; 

^amMi?^  which  inatruction  the  Court  refhaed  give,  and  a 

bill  of  exceptionfl  was  thereupon  taken. 

This  Court  muat,  therefore,  aeeume  aa  eatab- 
liahed  facta,  (and,  looking  at  the  evidence  before 
the  jury,  no  "floubt  could  be  entertained  on  the 
aubject,)  that  the  euitam  of  the  Bank  of  Columbia, 
and   all   the    othei:  Banks  in  Washington  and 
Georgetovtti  from  their  first  institution,  had  been, 
to  demand  payment  of  notes  due  them,  on  the 
fourth  day  after  the  time  limited  therein  ;  and  that 
this  euitam  was  known  and  well  understood  by 
the  defendant.  Tenner,  when  he  endorsed  the  note 
in  question :  and  it  may  be  adde.d,  with  full  know- 
ledge and  expectation,  that  this  note  was  to  be 
dealt  with  in  the  same  way ;  for  it  was  a  renewal 
of  a  discount,  continued  for  a  considerable  time 
before,  on  other  notes  similarly  drawn  and  endor- 
sed, some  of  which  had  been  demanded  in  like 
manner,  and  protested,  and  afterwards  paid  and 
taken  up  by  himself.     Under  such  circumstances, 
it  would  seem,  that  nothing  short  of  some  positive 
and  unbending  principle  of  law,  could  shield  the 
defendant  from  responsibility.     But,  so  far  from 
trenching  upon  any  such  principle,  we  think  his 
liability  completely  established,  by  well  settled 

rale  of  ^aw  U,  ruleS  of  la W. 

m^rVo 'ThJ     It  seems  to  be  assumed  as  the  settled  law  of 
cl!!^;^buc  ?f  promissory  notes>  that  in  order  to  charge  an  en- 
r/ eJideo^'!^  dorser^  demand  of  the  maker  must  be  made  on  the 
m^iAmt     ^},||.j  ^^y  ^Qj^^  ^fj^f  limited  in  the  note ;  and  that 
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diiB  18  00  Stubborn  a  rule,  that  parties  are  ]K>tpe)^     18S4. 
mitted  to  violate  it,  even  bjr  their  mutual  agree-  ^^[^^^ 
inent*  ▼. 

We  admit,  in  the  most  unqualified  manner,  that  *^  ° 
the  usage  of  making  the  demand  on  the  third  day 
of  grace,  has  become  so  general,  that  Courts  of 
justice  will  notice  it  ex  officio ;  and  in  the  absence 
of  any  proof  to  the  contrary,  will  presume  that  such 
was  the  understanding  of  all  parties  to  a  note, 
when  they  put  their  names  upon  it.  But  that  this 
ruleJias  any  attributes  so  inviolable,  as  not  to  be 
touched  by  the  parties  to  negotiable  paper,  cannot 
be  admitted.  It  has  its  origin  in  custom^  and  that 
custom,  too,  comparatively,  of  recent  date ;  and  is 
notone  of  those,  to  the  contrary  of  which  the  memo- 
ry of  man  runneth  not,  and  which  contributed  to 
makeup  the  common  law  code,  which  is  so  justly  ve- 
nerated. So  far  from  this,  that  the  allowance  of  any 
days  of  grace,  is  in  derogation  of  the  commcm  law 
rule^  applicable  to  other  contracts.  They  are, 
emphatically,  the  mere  creatures  of  usage,  varying 
in  different  countries,  to  suit  the  views  and  conve- 
nience of  men  in  business,  originally  gratuitous, 
and  not  binding  on  the  holder.  The  common  law 
would  require  payment  on  the  last  day  limited  by 
the  contract,  and  would  also  give  to  the  maker  the 
whole  of  that  day.  It  is  a  settled  principle  of  the 
common  law,  applicable  to  all  contracts,  that  a  par- 
ty has  until  the  last  day  limited  by  his  agreement, 
to  perform  his  engagement,  and  even  until  the 
last  hour  of  the  day.  The  common  law  knows  of 
no  fractions  of  a  day ;  custom,  however,  and  that 
introduced,  too,  principally  by  banks,  has  limited 
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18S4.    the  dvf  to  a  fdw  bmini  of  buBineas.    Bot  this,  and 
whatever  other  role^  have  bees  adopted  by  ood- 


▼••  ienty  and  merely  for  the  convenience  of  doiaiiiar* 
eiii  men,  are  departures  from  the  icommon  law 
4e0bnMe.  When,  thejrefore,  the  attowanroe  of  only 
tfafte  daysiof  grane,  is  said  to  be  the  law  of  the 
eontrae^byb91a  of  exchange  and  promiasory  notes, 
jacftbing  tnore  can  be  intended,  than,  that  cuatbm 
has  80  longaanctioaed  this  rule,  that  all  dealera  in 
pa|iier  of  thia  deacription,  are  understood  to  govem 
thMsaelvea  by  h.  The  law  of  the  contract,  pro- 
perty apeaking,  ia  to  pay  when  due;  and  that 
Cktoe  IS  to  be  ascertained,  either  from  theenntract 
ptr  Uf  or  that  taken  in  connexion  with  aome  known 
tWKlomf  wUch  die  parties  are  presumed  to  have 
taeidy  conaented,  ahould  be  made  apart  of  the 
mntract;  And  it  ia  in  thia  view  only^  that  three 
dar^s  of  gra#e  are  allowed,  where  that  ctttlom  ia 
teeogniaed  aa  the  rule ;  for  a  note,  which  upon 
its  face  haa  ai^  daya  to  run,  ia  in  truth  and  in 
-ftct,  a  contract  fw  sixty-three,  dajra,  and  interest 
il  taken  for  that  time«  And  how  ia  it  aacertainad 
that  «t  ia  a  note  for  jBixty^-three  daya,  hot  by  locking 
out  of  the  contract,  and  finding  w4iatwaa  the  un- 
-'dorstiiliding.of  the  pardes?  Where  the  Jcmtam 
haa  esdated  for  a  long  time,  ^nd  haa  become  ge- 
neral, Courta  of  jaaiiee,  ^m  before  obaerved,  will 
iDjMieek  ex^o^fotb ;  a»l  where  it  baa  not^  it  ia  mat^ 
J«r^f  proof.  If  thia  ia  not  the  light  ki  wfaich  these 
Smsfsai^iona  are  to  *be  conaidered,  all  haalia  are 
cksfupgeafcle  with  usury ;  ioit  all  take  interwtiisyiQttd 
wiMt  ia  allowed  by  l8W,if  dme  is  to  be  dc^Mtlilied 
bf  the  «ote  itself.     The  geneml  rolei  ef  tor  is. 
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that  demand  of  pajrnient  must  be  made  of  the  jm^     1934* 


ker,  when  thaaete  falls  due;  and  that* time,  ai     i^^qh^ 
now  settled,  ison  the  last  day  of  grace ;  and  even        ▼. 

Bank  of  Go* 

this  rule  is  of  recent  date,  for  in  the  King's  Bench  i^Uiu 
in  England,  as  late  as  the  year  1791,  about  coeval 
with  the  institution  of  this  bank,  and  the  cu$tam 
established  by  it,  we  find  (LefUy  v.  Mills,  3  T. 
K.)  Lord  Kenyon  and  Mr.  Justice  BuUer  differ- 
ing on  this  very  point :  the  former  holding  that, 
by  analogy  to  other  contracts,  the  acceptor  of  a 
bill  of  exchange  had  the  whole  of  the  third  day  of 
grtice  to  pay  the  bill,  and  that  a  demand  on  th^ 
fourth  day  was  not  too  late.  Mr.  Justice  Buller 
thought  the  demand  ought  to  be  made.on  the  third 
day  of  grace ;  that  the  nature  of  the  acceptor'a un- 
dertaking, was  to  pay  the  bill  on  demand,  on  any 
part  of  the  third  day  of  grace;  and  he  inferred 
this,  from  its  having  been,  as  he  said,  the  practice 
to  make  the  demand  on  that  day.  If  it  was  a 
doubtful  question  in  England,  so  late  a^  the  year 
1791,  whether  the  demand  vught  to  be  made^  on 
the  third  day  of  grace,  or  the  day  after,  this  bank 
is  not  chargeable  with  any  culpa.ble  innovation 
upon  long  established  rules  of  law  or  usage,  by 
adopting  the  practice  of  making  the  demand  on 
the  fourth  day. 

It  is  said,  however,  that  the  effect  of  this  testis  STS<i«Me  me 
mony  is,  to  alter  and  vaiy,  by  parol  evidence,  the  AdnibiitE^  jbr^ 
written  contract  of  the  parties.  If  this  is  the  light  tmpSSS^iL 
in  which  it  is  to  b^  considered,  there  can  be  qo  or  ^I^MitSi 
doubt  thatjt  ought  to  be  laid  entirely  out  of  view  ;{1^^  "*' 
for  there  is  no  rule  of  law  better  settled,  orniQi^ 
salutary  in  its  appUeation  to  contracts,  than  that 
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18S4.     which  precludes  the  admission  of  parol  evidtence, 
tocontradict  or  substantially  vary  the  legal  import 


▼•        of  a  written  agreement.     Evidence  of  usioge  or 
custom  is,  however,  never  considered  of  this  cha- 


racter; but  is  received  for  the  purpose  of  ascer- 
taining the  seqse  and  understanding  of  parties 
by  their  contracts,  which  are  made  with  rrferenee 
to  iuch  usage  or  custom ;  for  the  custom^  then,  be- 
comes a  part  of  the  contract,  and  may  not  impro- 
perly be  considered  the  law  of  the  cpntract;  and 
it  rests  upon  the  same  principle  as  the  doctrine  of 
the  lex  loci.  AH  contracts  are  to  be  governed  by 
the  law  of  the  place  where  they  are  to  be  perform- 
ed ;  and  diis  law  may  be,  and  usually  is,  proved 
as  matter  of  fact.  The  rule  is  adopted,  for  the 
purpose  of  carrying  into  eftect  the  intention  and 
understanding  of  the  parties.  That  the  note  in 
question  was  to  be  paid  at  the  Bank  of  Columbia, 
and  to  be  governed  by  the  regulations  and  custom 
of  the.institution,  and  so  understood  by  all  parties, 
cannot  admit  of  a  doubt. 
wiiiehe^denlS  ^  would  be  a  waste  of  time,  to  go  very  much  at 
of  commercial  larfifo  iuto  au  examination  of  the  various  usages  and 

uMgeltadmit-         ».  ^  ,     .         ,  .  .,  f 

•ibie,  to  atcer- customs,  that  are  admitted  m  evidence  and  recog- 
loiT  of  con-  nised  in  Courts  of  justice,  both  in  England  and  in 
this  country,  in  almost  every  branch  of  business, 
and  especially  in  commercial  transactions,  for  the 
purpose  of  ascertaining  the  meaning  and  interpre- 
tation of  contracts.  A  few  only  will  be  noticed, 
that  are  somewhat  analogous  to  the  present  case. 
In  the  case  of  Cutler  v.  Powell,  (6  T.R.  320.) 
where  was  brought  under  consideration  the  legal 
effect  of  &  promissory  note,  given  to  the  mate  of  a 
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ship  for  a  certain  sum  of  money,  provided  he  pro-     189<t« 
ceeded  on  her  voyage,  and  continued  to  do  duty  ^^Tyiy 
to  the  port  of  deitination.    The  legal  construe-        t* 
tion  to  be  given  to  this  note  was  clear,  and  so  con-  ^^*"^ 
sidered  by  the  Court,  that  nothing  was  due,  un^ 
less  the  mate  continued  to  do  duty  to  the  port  of 
destination.  He  having  died,  however,  on  the  voy- 
age, the  Court  directed  an  inquiry  into  the  usage 
of  merchants  in  such  cases,  declaring  that  if  it 
sanctioned  an  allowance  for  the  time  the  service 
was  performed,  the  plaintiflf  should  recover  accord- 
ing to  such  usage. 

No  intimation  is  here  given,  that  such  proof 
would  be  repugnant  to  the  contract,  although  it 
was  against  the  legal  import  of  the  note,  if  pon* 
strued  without  reference  to  the  usage ;  lind  isil- 
though  the  usage  related  to  trade,  it. was  very  li- 
mited in  its  application. 

So  in  NMe  v.  Kenneway,  (Doug.  511.)  usage 
of  trade  was  admitted  in  evidence,  to  explain  the 
understanding  of  parties,  in  a  policy  of  insurance, 
although  the  usage  had  not  existed  three  years. 
Lord  Mansfield  said,  the  usage  could  only  be 
kngwn  by  proof,  and  must  be  tried  by  a  jury ;  that 
underwriters  must  be  presumed  to  be  acquainted 
with  the  practice  of  the  trade  they  insure,  whether 
recently  established  or  not.  If  it  were  necessafy, 
cases  might  be  multiplied  almost  without  end, 
showing  the  same  principle  and  same  recognition 
of  local  and  particular  usages,  in  almost  every 
branch  of  business. 

We  have,  also,  in  the  Btate  Courts^  in  our  own 
country,  the  decisions  of  very  enlightened  Judges, 
adopting  the  same  principles,  and  governing  them- 
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1834.    BeWes  by  the  same  rules ;  and  in  many  cases,  not 
^^J^^I^J^nnlike  the  one  before  os. 

r4  In  Janes  V.  Fales,  (4  Ma$$.  Rep.  252.)  the  same 

Bulk  tut  Co*  ' 

doctrine  as  to  usages  of  banksi  was  fully  sanction- 
ed ;  and  although  that  particular  usage  might  have 
been  found,  in  practice,  inconvenient,  and  not  to 
meet  public  approbation,  yet  the  principle  which 
governed  tho^decision  of  the  Court,  is  not  thereby 
weakened,  viz.  that  the  usage  with  which  tl|iB  defen- 
dant was  converaant,  was  proper  evidence  to  be 
submitted  to  a  jury,  to  infer  from  it  the  agreement 
of  the  party.  And  although,  as  suggested  at  the 
bar,  this  custom  was  altered  by  the  banks,  we  do 
not  find  the  Courts  of  justice  in  that  State  attempt- 
ing to  control  i^  in  its  application  to  notes  made 
in  reference  to  the  usage. 

The  doctrine  oif  diis  case  was  again  fully  re- 
cognised in  The  Lincoln  and  Kennebeck  Bank 
v^  Page,  (9  Mass.  Rep.  155.)  where  it  was  held, 
that  bank  usages,  established  respecting  demands 
oil  makers  of  promissory  notes,  land  notroes  to  en- 
dorsers, being  known  to  dealers  in  the  banks,  they 
were  bound  by  them,  and  that  the  usage  was  pro- 
per evidence  to  be  submitted  to  a  jury.  These 
cases  ^ure  not  referred  to  for  the  purpose  of  ap^ 
proving  the  particular  usiages,  but  to  show  that 
evidence  of  such  usage  was  never  considered  as 
contradicting  the  written  contract. 

Halsmfv.  Brawn  and  others,  (3  JDoy,  346.)  Is 
•a  very  strong  jcase  on  this  subject  T^fae  question 
was  as  to  the  li<d>ility  of  ship  owners,  ibr  the  loss 
of  money  ti^Dsn  on  ftefgbt  by  the  captain.  The 
defence  set  up  was^  that  the  i|iaster>^  aetonttng  to 
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establiahed  custom,  was  permitted  to  take  money     19S4. 
on  freight,  as  a  perquisite  to  himself,  and  ihe  ^^^T^^!!^ 
owners  discharged  from  responsibility ;  and  the        «• 
question  directly  presented  to  the  Court  was,  wbe* 
ther  a  particular  custom  or  usage  could  be  given  in 
evidence,  to  control  the  general  law.    And  the 
Court  aays,  it  is  a  principle,  that  the  general  com- 
mon law  may  be,  and  in  many  instances  is,  coft* 
trolled  by  special  custom.    So  the  getferal  comr 
mercial  law  may,  by  the  same  reason,  be  con- 
trolled b;^  a  special  local  usage,  so  far  as  that 
usage  extends,  which  will  operate  upon  all  con- 
tracts of  this  nature,  made  in  view  of,  or  witb  re- 
ference to,  such  usage. 

In  Smith  V.  Wright,  (1.  Caine$,  AS.)  this  gene- 
ral principle  is  laid  down :  The  true  test  of  a  com- 
mercial usage  is,  its  having  existed  long  enough 
to  have  become  generally  known,  and  to  warrant 
a  presuipption  that  contracts  are  made  in  refer- 
ence to  it. 

In  the  case  of  The  Bank  of  Utica  v.  Smith, 
(18  Johns.  Rep.  230.)  a  note,  payable  at  the  Me- 
chanics* Bank  in.New-Tork,  was  presented,  and. 
payment  demanded,  fifteen  minutes  after  bank 
hours,  and  this  was  held  lErtifficient ;  it  appearing^ 
that  although  it  was  a  quarter  of  an  hour  afijer  the 
usual  time  of  closing  the  bank  as  to  other  business, 
it  was  within  bank  hours,  it  ap^aring  that/  ac- 
cording to  the  general  course  of  doing  business 
at  this  bank,  these  fifteen  minutes  were  the  usual 
and  accustomed  time  for  these  presentments,  and 
of  this  course  of  business  the  defendant  ought  to 
have  informed  himself. 
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1824.        It  18  unneeessarjr  to  pursue  this  subject  farther 

^•"■JJ^J^JJU^  by  particular  reference  to  decisions  in  the  State 

▼.        Courts.    The  same  doctrine,  as  to  the  effect  of 

^  particular  usages  in  controlling  the  general  law, 

will  be  found  to  accompany  the.  administration  of 

justice,  wherever  the  subject  is  brought  under 

consideration.    Whether  these  usages  are,  in  all 

instances,  wise  and  beneficial,  may,  perhaps,  be 

questionable,  but  where  they  do  exist,  they  are 

considered  as  regulating  and  controlling  contracts, 

made  under  and  in  reference  thereto. 

The  same  principle  is  recognised  by  this  Court, 
in  the  case  of  Yeaton  v.  The  Bank  of  Alexan- 
dria, (5  Cranch,  492.)  The  Chief  Justice,  in 
qpeaking  of  the  effect  of  usage  upon  the  legal 
obligation  of  parties,  observes,  if  the  case  showed 
that  such  was  the  usage  of  the  bank,  and  such 
the  understanding  under  which  notes  were  dis^ 
counted,  this  Court  is  not  prepared  to  say,  that 
the  undertaking  created  by  the  endorsement, 
would  not  be  so  fashioned  as  to  give  effect  to  the 
real  intention  of  the  parties. 

These  cases  ar^  sufficient  to  show,  in  the  most 
satisfactory  manner,  the  light  in  which  Courts  of 
justice  consider  contracts,  made  in  reference  to 
any  particular  usage,  and  the  effect  that  such 
usage  is  to  have  upon  them.  Aiid  no  good  rea- 
son is  perceived  why  these  principles  should  not 
be  applied  to  the  case  before  us.  The  ctMamf 
Udder  which  this  bank  has  transacted  business  for 
five  and  twenty  years,  of  demanding  payment  of 
the  drawers  of  noted  on  the  fourth  instead  of  the 
third  day,  after  the  time  limited  for  payment,  is 
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uot  unreasonable  or  repugnant  to  any  principles  of    192A. 
general  policy.     It  does  not  stand  alone,  but  is  in  ^^^^[J^^ 
accordance  with  the  usage  of  every  other  bank  ""^  «   /-  ^ 
Washington  and  Georgetown.     The  defendant     lumbuu 
endorsed  the  note  in  question,  with  full  knowledge 
of  the  cuitom.    A  demand  on  the  fourth  day  is  in 
perfect  harmony  with  the  principles  of  the  com- 
mon law,  if  applied  to  the  contract,  the  maker 
having  the  whole  of  the  third  day  to  pay  his  note, 
and  not  being  in  default  unttl  the  fourth.     The  in- 
conveniences suggested  on  the  argument  growing 
out  of  a  usage  here,  differing  from  that  which  is 
in  practice  in  other  places  on  this  subject,  are  not 
of  great  public  concern.    If  they  exist,  they  af- 
fect the  banks  and  their  customers  only.     And  if 
felt  to  the  prejudice  of  either  the  one  or  the  other, 
we  may  rest  assured  it  would  be  altered.    Their 
private  interest  is  a  sure  guaranty  for  this. 

But,  admitting  the  practice  to.  be  inconvenient, 
and  that  a  uniformity,  in  this  respect,  with  other 
parts  of  the  country  would  be  desirable,  the  re-^ 
medy.is  not  in  the  hands  of  Courts  of  justice, 
whose  business  it  is  to  judge  of  contracts  as  made 
by  parties  themselves,  and  not  to  prescribe  tbe 
manner  in  which  they  shall  be  made. 

We  are,  accordingly,  of  opinion  that  the^Court 
below  did  not  err  in  refusing  to  instruct  the  jury 
that  the  demand  upon  the  maker  of  the  note,  on 
the  fourth  day  after  the  time  limited  for  payment 
thereof,  discharged  the  defendant  from  liability 
on  his  endorsement. 

One  of  the  minor  points,  which  has  been  al-  objtctioiis  ib 

^  the     declare* 

leged  as  error,  appearing  on  the  face  of  the  re- tioa. 

Vol.  IX,  75 
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1824.     cord,  is,  that  the  demand  on  the  maker  of  the 

^•^^^^^  note  should,  at  all  events,  have  been  laid  on  the 

V.        third  day  after  the  time  limited  by  the  note  for 

lumbia.  ^  payment,  and  not  on  the  fourth.  This  objection 
cannot  be  sustained  at  this  time.  Whether  the 
declaration  would  not  have  been  bad  on  demurrer, 
not,  however,  because  the  demand  is  laid  on  a 
wrong  day,  but  because  it  does  not  aver  the  usage, 
is  a  question  not  necessary. now  to  decide.  But 
if,  as  we  have  determined,  the  demand  was  pro^ 
perly  made  on  the  fourth  day,  it  would  have  been 
bad  if  laid  at  an  earlier  day,  because  the  maker 
lyould  have  been  under  no  obligation  to  pay,  and, 
of  course,  not  in  default.  If,  therefore,  the  cause 
should  be  sent  back  to  the  Court  below,  no  amend- 
ment in  this  respect  ought  to  be  made.  The 
want  of  an  averment,  so  as  to  let  in  the  proof  of 
usage,  cannot  now  be  objected  to  the  record.  The 
evidence  was  admitted  toitfunU  objection,  and  now 
forms  a  part  of  the  record,  as  contained  in  the 
bill  of  exceptions.  Had  an  objection  been  made 
to  the  admission  of  the  evidence  of  usage^  for 
the  want  of  a  proper  averment  in  the  declaration, 
and  the  evidence  had,  notwithstanding,  been  re- 
ceived, it  would  have  presented  a  very  different 
question. 

The  time  of  the  demand,  as  laid  in  the  decla- 
ration,  is  according  to  the  legal  effect  of  the  note. 
If  made  at  an  earlier  day,  it  would  have  given  no 
cause  of  action  against  the  endorser,  for  he  was 
not  bound  to  p6y  until  the  default  of  the  maker, 
and  be  was  not  in  default  until  the  fourth  day. 


Rule  in  de- 
as  to 
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It  is  a  general  rule,  in  declaring  as  to  time,  that  it     1824. 
must  be  laid' after  the  cause  of  action  accrues.       ^^^^^^ 

The  case  of  Ruiktan.  v.  Aipinwail,  (Doug.  ^.\^^ 
679.)  does  not  apply.    The  bill  of  exchange,  upon     lambu. 
which  that  suit  was  founded,  was  dated  on  the 
27th  of  November,  in  the  year  1778,  payable^;j^°«» 
three  months  after  date.     The  declaration  stated, 
that  the  |3ill  was  presented  for  acceptance  on  the 
day  of  the  date  thereof,  and  duly  accepted,  andr 
afterwards,  on  the  same  day,  the  acceptor  was 
requested  to  pay,  &c.  but  neglected  and  refused, 
&c.,  and  then  goes  on  to  state  the  liability  of  the 
defendant,  as  endorser,  aild  that  he,  on  the  same 
day,  assumed  and  promised  to  pay,  &c.    It  ap- 
pears, therefore,  that  the  refusal  of  the  acceptor, 
and  the  assumption  of  the  endorser,  are  laid  on 
the  day  of  the  date  of  the  note,  which  was  three 
months  before  it  fell  due.     The  plaintiff,  therefore, 
by  his  own  showing,  had  no  cause  of  action  when 
he  commenced  his  suit.     This  was  a  defect  which 
no  verdict  could  cure.     He  had  not  set  forth  his 
cause  of  action  defectively,  but  shown  that  he 
had  no  cause  of  action;  and  this  was  the  ground 
on  which  it  was  placed  by  the  Court.    A  cause  of 
action,  defectively  or  inaccurately  set  forth,  is 
cured  by  the  verdict,  because,  to  entitle  the  plain- 
tiff to  recover,  all  circumstances  necessary  in 
form  or  in  substance,  to  make  out  his  cause  of 
action,  so  imperfectly  stated,  nmst  be  proved  at 
the  trid ;  but  when  no  cause  of  action  is  stated, 
none  can  be  presumed  to  have  been  proved. 

This  atae  is  not  to  be  considered  as  if  before 
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1824.     U8  on  demurrer  to  the  declaration.     There  being 
^''^r'^^'^  no  averment  of  the  special  custom  as  to  the  dc- 
V.        mand  on  the  fourth  day,  and  the  general  rule 
^*huDWa?^  being  that  the  demand  must  be  made  on  the  third, 
if  the  declaration  alleges  it  to  have  been  made  ou 
the  fourth,,  the  joinder  in  demun*er  admits  the 
fact,  and,  of  course,  tliat  the  demand  was  too 
late.     But  had  the  declaration  contained  an  aver- 
ment of  the  special  custom,  it  must  allege  a  de- 
mand on  the  fourth  day.    That  is  according  to  the 
legal  effect  of  the  note ;  and  a  demand  laid  od  any 
othQr  day  would  have  been  bad.     We  must  now 
consider  the  case  as  if  the  declaration  had  con- 
tained a  special  averment  of  the  custom,  the  proof 
having  been  before,  the  Court  and  jury  without 
objection,  and  now  making  a  part  of  this  record, 
e  w^ncr^*7f     '^^^  ^"'y  .remaining  question  arises  out  of  a 
tbecontentf  ofbill  of  exceptious,  takcu  upon  the  trial,  to  the  de- 
ments,    when  cision  of  the  Court  bclow,  admitting  secondary 
evidence  of  the  contents  of  the  note.    And  it  has 
been  contended, 

1st.  That  no  such  evidence  was  admissible, 
anless  it  appeared  that  the  note  was  destroyed. 

The  rule  with  respect  to  the  admission  of  se- 
condary evidence,  we  think,  is  not  so  restricted. 
If  the  original  is  lost,  by  accident,  and  no  fault  is 
imputable  to  the  party,  it  is  sufficient.  In  the  pre- 
sent case,  it  appeared  that  the  note  was  in  Court 
a  few  days  before,  and  introduced  in  evidence  on 
the  trial  against  Foyles,  the  maker,  but  had  been 
mislaid,  and  upon  thorough  search  could  not  be 
found.  Every  case  of  this  kind  must  depend,  in 
a  great  measure,  upon  its  own  circumstances. 
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This  rule  of  evidence  must  be  so  applied  as  to     1824. 
promote  the  ends  of  justice,  and  guard  against   *^^^J|j^ 
fraud  or  imposition.     If  the  circumstances  will        ▼. 

Bank  aI*  Co* 

justify  a  well  grounded  belief,  that  the  original  lumbia. 
paper  is  kept  back  by  design,  no  secondary  evi- 
dence ought  to  be  admitted;  but  when  no  such 
suspicion  attaches,  and  the  paper  is  of  that  de- 
scription, that  no  doubt  can  arise  as  to  the  proof 
of  its  contents,  tliere  can  be  no  danger  in  admit- 
ting the  secondary  evidence.  In  this  case,  the 
note  having  been  in  Court  a  few  days  before,  and 
proved,  upon  a  trial  against  the  maker,*  there  could 
be  no  possible  inducement  to  withhold  it,  and  it 
was,  no  doubt,  mislaid  purely  by  accident. 

It  is  objected,  in  the  second  place^  that  if  se-     what  te- 
cbndary  evidence  is  admissible,  the  contents  of  d«iM»?MMt' 
the  note  was  not  proved  by  that  which  was  compe-  SIiw?  ^  '"'*' 
tent ;  that  it  should  have  been  by  a  notarial  copy. 
Proof  of  the  contents  of  a  lost  paper  ought  to  be 
the  best  the  party  has  in  his  power  to  produce, 
and,  at  all  events,  such  as  to  leave 'no  reasonable 
doubt  as  to  the  substantial  parts  of  the  paper. 
But,  to  have  required  a  notarial  copy,  would  have 
been  demanding  that,  of  the  existence  of  which 
there  was  no  evidence,  and  which  the  law  will  not 
presume  was  in  the  power  of  the  party;  it  not  E„giishp„c. 
being  necessary  that  a  promissory  note  should  be  ^\^  f  "^V^] 
protested.  <^o"n*  ""  **>• 

It  is  objected,  lastly,  that  secondary  evidence  upon  a  ioi» 
was  not  admissible,  without  a  special  count  in  to  f«t  in  k- 
the  declaration  upon  a  lost  note.  The  English  dence'Vlu 
practice  on  this  subject  has  not  been  adopted  in  notike^'adop^ 
this  country-  as  far  as  our  knowledge  of  it  extends,  l^sui^^^" 
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1824*     and  to  require  a  special  count  upon  a  loM  note^ 

^gJ^JJj^  would  be  shutting  the  door  against  secondary  evi- 

▼.        dence,  in  att  cases  where  the  note  was  lost  after 

Wa^Dgtoik  declaration  filed.     We  do  not  think  any  danger  of 

fraud  is  to  be  apprehended  from  the  admission  of 

such  evidence,  under  the  usual  count  upon  the 

note ;  and,  the  practice  in  the  Court  below  not 

requiring  a  special  count  in  such  cases,  no  error 

wnft  committed  in  the  admission  of  the  evidence* 

Judgment  affirmed/ 


[Paouissort  Note;] 
George  M'Gruder,  Plaintiff  in  En*09% 

V. 

The  President,  DirectgIrs,  and  Company  of  the 
Bank  of  Washington,  Defendants  in  Error. 

Where  the  maker  of  the  note  has  removed  into  another  State^  or 
'  another  jurisdicticn,  subsequent  to  the  making  of  the  note,  a  per^» 
sonal  demand  upon  him  is  not  necessary  to  charge  the  endorser,  - 
but  it  is  sufficient  to  present  the  note  at  the  fornter  place  of  resi*  . 
dence^of  the  maker. 

MarckiM.     The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Johnson. 

a  Mr.  Chief  Justice  Mabxhall,  Mr.  Justice  WASRinot^ir, 
and  Mr.  Justice  Duvall,  did  not  sit  ni  this  cause.  Mr.  Justice 
Stort  dissented. 
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Thifl  caw  comes  up  from  the  Circuit  Court  of    1824. 


the  District  of  Columbia^  in  which  a  suit  was  in-   |^«g^j^ 
stituted  against  the  plaintiff  here,  as  endorser  of        ?. 
one  Patrick  M'Gruder.  wSS^ 

The  facts  are  exhibited  in  a  stated  case,  upon 
which,  by  consent,  an  alternatiye  judgment  is  to 
be  entered.  The  judgment  below  was  for  the 
plaintiflb  in  the  action,  and  the  defendant  brings 
thiawritof  error  to  have  that  judgment  reversed, 
and  a  judgment  entered  in.his  favour. 

The  leading  facts  in  the  cause  are  so  much 
identified  with  those  in  the  case  of  Renner  t. 
The  Batik  of  Columbia^''  decided  at  the  present 
term,  on  the  question  relative  to  the  days  of  grace, 
that  the  decision  in  that  cause  disppses  of  the 
principal  question  raised  in  this. 

But  there  is  another  point  presented  in  the  pre- 
sent cause.     There  was  no  actual  demand  viade. 
on  the  drawer  of  this  note,  and  the  question  in- 
tended to  be  presented  was,  whether  the  facts 
stated  will  excuse  it. 

At  the  time  of  drawing  the  note,  and  until  within 
(en  days  of  its  falling  due,  the  maker  was  a  house- 
keeper in  the  District  of  Columbia.  But  he  then 
removed  to  the  State  of  Maryland^  to  a  place 
within  about  nine  miles  of  the  District.  The 
case  admits,  that  neither  the  holder  of  the  note, 
nor  the  notary,  knew  of  his  removal  or  place  of 
residence;  but  th^  circumstances  of  his  removal 
had  nothing  in  them  to  sanction  its  being  con- 
strued into  an  act  of  absconding.    The  words  of 

'•"  OrAiOe^  p,  581. 
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1834.  the  admission  to  this  point  are,  that  he  ^'  went  U» 
^J!^^^[^  the  house  where  the  said  Patrick  had  last  resided, 
▼.  and  from  which  he  had  removed,  as  aforesaid,  in 
Wa^ington.  order  there  to  present  the  said  note,  and  demand 
payment  of  the  same;  and  not  finding  him  there, 
and  being  ignorant  of  his  place  of  residence,  re- 
turned the  said  note  under  protest." 

The  alternative  in  which  the  judgment  of  the 
Court  is  to  be  rendered,  is  not  very  appropriately 
stated ;  but  since  the  absurdity  cannot  have  en- 
tered into  the  minds  of  the  parties,  that,  not 
knowing  of  the  removal  or  present  abode  of  the 
drsiMir,  the  holder  was  still  bound  to  follow  him 
into  Maryland,  we  will  construe  the  submission 
with  reference  to  the  facts  admitted ;  and  then  the 
question  raised  is. 

Whether  the  holder  had  done  all  that  he  was 
bound  to  do,  to  excuse  a  personal  demand  upon 
the  maker. 

On  this  subject  the  law  is  clear :  a  demand  on 
the  maker  is,  in  general,  indispensable;  and  that 
demand  must  be  made  at  his  place  of  abode  or 
plsM  of  business.  That  it  should  be  strictly  jier- 
soniU,  in  the  language  of  the  submission,  is  not 
required:  it  is  enough  if  it  is  at  his  place  of 
abode,  or,  generally,  at  the  place  where  hQ  ought 
to  be  found.  But  his  actual  removal  is  here  a  fact 
in  the  case,  and  jn  this,  as  well  as  every  other 
case,  it  is  incumbent  upon  the  endorsee  to  show 
due  diligence.  Now,  that  the  notary  should  not 
have  found  the  maker  at  his  late  residence,  was 
the  necessary  consequence  of  his  removal,  and  ifl 
entirely  consistent  with  the  supposition  of  his  not 
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having  made  any  one  of  those  inquiries  which     1824. 
would  have  led  to  a  developement  of  th^  cause  ^jJ!^;^J]^ 
why  he  did  not  find  him  there.     Nan  constat^  but         ^• 
he  may  have  removed  to  the  next  door,  and  the  Washmgioii. 
first  question  would,  most  probably,  have  extract- 
ed information  that  would  have  put  him  on  further 
inquiry.     Had  the  house  been  shut  up,  he  might, 
with  equal  correctness,  have  returned,  ''  that  ho 
had  not  found  him,''  and  yet  that  clearly  would 
not  have  excused  the  demand,  unless  followed  by 
reasonable  inquiries. 

The  party  must,  then,  be  considered  as  lying 
under  the  same obligationsas if,  having  made  in- 
quiry, he  had  ascertained  that  the  maker  had  re- 
moved to  a  distance  of  nine  miles,  and  into  ano- 
ther jurisdiction.  This  is  the  utmost  his  inquiries 
could  have  extracted,  and  marks,  of  course,  the 
outlines  of  his  legal  duties. 

Mere  distance  is,  in  itself,  nd  excuse  from  cTe^- 
mand ;  but,  in  general,  the  endorser  takes  upon 
himself  the  inconvenience  resulting  from  that 
cause.  Nor  is  the  benefit  of  the  post  oflice  aK 
lowed  him,  as  in  the  case  of  notice  to  the  endorser* 

But  the  question  on  the  recent  removal  into 
another  jurisdiction,  is  a  new  one,  and  one  of 
some  nicety.  In  case  of  original  residence  in  a 
State  difi*erent  from  that  of  the  endorser,  at  the 
time  of  taking  the  paper,  there  can  be  np  ques- 
tion ;  but  how  far,  in  case  of  subsequent  and  re-- 
cent  removal  to  another  State,  the  holder  shall 
be  required  to  pursue  the  maker,  is  a  question  not 
without  its  difiiculties. 

We  think  that  reason  and  convenience  af(^  in 
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1824*  favour  of  sustaining  the  doctrine^  that  such  a  re- 
^"y^Q^^  mo^al  is  an  excuse  from  actual  demand.  Preci- 
▼.  sion  and  certainty  are  often  of  more  importance 
WMhiogton.  to  ^^  rules  of  law,  than  their  abstract  justice* 
On  this  point,  there  is  no  other  rule  that  can  be 
laid  down,  which  will  not  leave  too  much  latitude, 
as  to  place  and  distance.  Besides  which,  it  is 
Consistent  with  analogy  to  other  cases,  that  the 
endorser  should  stand  committed,  in  this  respect, 
by  the  conduct  of  the  maker.  For  his  absconding 
or  removal  out  of  the  kingdom,  the  endorser  is 
held,  in  England,  to  stand  committed ;  and,  al- 
though from  the  contiguity,  and,  in  some  instances, 
reduced  size  of  the  States,  and  their  union  under 
the  gener'al  government,  the  analogy  is  not  per- 
fectf  yet  it  is  obvious,  that  a  removal  from  the  sea- 
board Id  the  frontier  States,  or  vice  versa,  would 
be  attended  with  all  the  hardships  to  a  holder, 
espeeiaily  one  of  the  same  State  with  the  maker, 
that  could  result  from  crossing  the  British  channel. 
With  this  view  of  the  subject,  we  are  of  opinion 
that  the  judgment  below,  although  rendered  on  a 
different  ground,  must  be  sustained. 

Judgment  affirmed. 
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Ex  parte 
[Patknt.    Paactice.]  Woodv 

Ex  parte  Wood  &  Brundage. 

Uoder  the  10th  section  of  the  patent  act  of  the  list  of  Febniar}*, 
179d»  ch.  11.  upon  granting  a  rule,  by  the  Judge  of  the  District 
Court,  upon  the  patentee,  to  show  cause  why  process  should  not 
issue  to  repeal  the  patent,  the  patent  is  Qot  repealed,  de  faeiOf  by 
making  the  rule  absolute ;  but  the  process  to  be  awarded  is  in  the 
nature  of  tL  scin  facias  tti  common  law,  to  the  patentee  to  show 
eanse  why  the  patent  should  not  be  repealed,  with  costs  of  suit ; 
and  upon  the  jeturn  of  such  process,  duly  senredy  the  Judge  is  to 
proceed  to  stay  the  cause,  upon  thp  pleadings  filed  by  the  parties, 
and  the  issue  joined  thereon.  If  the  issue  be  an  issue  of  fact,  the 
trial  thereof  is  to  be  by  a  jury ;  if  an  issue  of  law,  by  the  Court, 
asin  other  cases. 

In  such  a  case,  a  record  is  to  be  made  of  the  proceedings,  antecedent 
to  the  rule  to  show  cause  why  process  should  not  issue  to  repeal  the 
patent,  and  upon  which  the  rule  is  founded. 

This  caus6  was  argued  by  Mr.  Haines^'  in  sup-*  Man^  im, 
port  of  the  rule,  and  by  Mr.  Emmett^  against  it* 

Mr.  Justice  Story  delivered  the  opinion  of  the  xtart^  i7/%. 
Court. 

The  District  Judge  of  the  southern  district  of 
New- York,  under  the  10th  section  of  the  patent 
act,  of  the  21st  of  February,  1793,  chapter  11., 
granted  a  rule  upon  Charles  Wood  and  Gilbert 

a  He  cited  Steluns  ▼.  Barrett,  1  MammU  Rep.  153.  8  Mod. 
28.     iSaOclU. 

6  He  cited  1  U.  S.  Law  Journal^  88.  Bz  parte  C'Reilly,  1 
Vet  Jr.  1 12.  Ex  parte  Fox,  1  Fes.  4'  Beamee,  GT.  Jefferson  « 
Case,  2  Sound,  10. 
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1 824.     Brundage,  at  the  instance  and  complaint  of  Jethro 
^^gjp^"^  Wood,  to  show  cause  why  process  should  not  is- 

"Wood.  sue  against  them,  to  repeal  a  patent  granted  to 
them  for  a  certain  invention,  in  due  form  of  law ; 
and  upon  hearing  the  parties,  no  sufficient  cause 
being,  iii  his  judgment,  shown  to  the  contrary,  he, 
on  the  2d  day  of  July,  1823,  passed  an  order,  that 
the  said  rule  be.  made  absolute,  and  that  the  said 
patent  be  repealed ;  and  that  process  issue  to  re- 
peal the  said  patent,  and  for  tlie  costs  of  the  com- 
plainant. The  patentees,  by  their  counsel,  moved 
the  Court  to  direct  a  record  to  be  made  of  the 
whole  proceedings,  and  that  process,  in  the  nature 
of  a  BcirefaciaSj  should  be  issued,  to  try  the  vali- 
dity of  the  patent.  The  Court  denied  the  motion, 
upon  the  groufnd  that  these  were  summary  pro- 
ccedingsi  and  that  the  patent  was  repealed  defjA  -- 
to,  by  making  the  rule  absolute ;  and  that  the  pro- 
cess to  be  issued,  wA  not  in  the  nature  of  a  Bcire 
faciaSf  to  try  the  validity  of  the  patent,  but  merely 
process  repealing  the  patent. 

A  motion  was  made,  on  a  former  day  of  this 
term',  in  behalf  of  the  patentees,  for  a  rule  upon 
the  district  Judge,  to  show  cause  why  a  mandamus 
should  not  issue  from  this  Court,  directing  him  to 
make  a  recofd  of  the  proceedings  in  the  cause,  and 
to  issue  a  9^r6  facias^  for  the  purpose  of  trying 
the  validity  of  the  patent.  The  rule  having  been 
granted;  bnd  due  service  had,  the  case  has  since 
been  argued  by  counsel,  for  and  against  the  rule; 
and  the  opinion  of  this  Court  is  now  to  be  deli- 
vered. 

Two  objeptions  have  been  urged  at  the  bar, 
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ugainat  the  makiog  this  rule  absolute.    The  first     18^* 
is,  that  these  proceediogs^  being  Bummary,  are  not  ^^^^^^ 
properly  matters  of  record.    The  secondi  that  this     Wood.' 
is  not  a  case  io  which,  by  law,  a  $cire  facia$,  or 
process  ia  tl^e  nature  of  a  scire  facioi,  can  be 
awarded,  to  try  the  validity  of  the  patent. 

Both  of  these  objections  are  founded  upon  the 
provisions  of  the  10th  section  of  the  patent  act, 
and  must  be  decided  by  a  careful  examination  of 
those  provisions.  The  words  are,  **  that,  upon 
oath  or  affirmation  being  made,  before  the  Judge 
of  the.  District  Court,  where  the  patentee,  his  exe- 
cutors, &.C.  reside,  that  any  patent,  which  she|)l  be 
issued  in  pursuance  of  this  act,  was  obtained  sur- 
reptitiously, or  upon  false  suggestion^  and  motion 
made  to  the  said  Court  within  tbr^e  years  after 
issuing  the  said  patent,  but  not  afterwards,  it  shiaU 
and  may  be  lawful  for  the  Judge  of  the  said  Pit- 
trict  Courts  if  the  matter  alleged  shall  appear  to 
him  to  be  sufficient,  to  grant  a  rule  that  the  paten- 
tee, or  his  executor,  &c.  show  cause  why  process 
should  not  issue  against  him,  to  repeal  sudb  pa- 
tent ;  and  if  suffiksient  cause  shall  not  be  shown  to 
the  contrary,  the  rule  shall  be  made  absolute;  and 
thereupon,  the  Judge  shall  ordi»r  prooew  to  Iw  ti^ 
sued  against  such  patentee,  ow  his  Maeolois,  4l(«i» 
with  casU  of  $mt.  And  in  cate  no  suflbien^Mine 
shall  be  shown  to  the  ccwtrary,  or  if  it  shall  appear 
that  the  patentee  was  not  the  true  inventor  or  dii-^ 
covert,  judgment  shall  be  rendered  by  such  Court 
for  the  repeal  of  the  said  patent.  And  if  the  par- 
ty at  whose  complaint  the  process  issued,  shall 
hne  ]udg«ient  giv^n  against  him,  be  shall  pay  aU 
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1834.    such  coBts  as  the  defendant  shall  be  put  to  in  de- 


Ex  Mite  ^^^^^^B  ^®  ®"^^  ^  ^  taxed  by  the  Court,  and  re- 
Wood,     covered  in  due  course  of  law/' 

l^pon  the  slightest  inspection  of  this  section,  it 
wUi  be  at  once  perceived,  that  however  summary 
the  proceedings  may  be,  they  are  of  vast  import- 
ance to  the  parties,  and  involve  the  whole  right 
and  interest  of  the  patentee.  The  jurisdiction 
given  to  the  Court,  is  not  general  and  unlimited, 
but  is  confined  to  cases  where  the  patent  was  ob- 
tained surreptitiously,  or  upon  false  suggestions ; 
where  the  patentee  resides  within  the  district;  and 
where  the  application  is  made  within  three  years 
after  the  issuing  of  the  patent  It  is,  therefore, 
certainly  necessary,  that  all  these  facts,  which  are 
indispensable  to  found  the  jurisdiction,  should  be 
stated  in  the  motion  an^  accompanying  affidavits ; 
and  without  them,  the  Court  catlnot  bo  justified  in 
awarding  the  rule.  It  follows,  of  course,  that  in 
any  record  that  is  to  be  made  of  the  proceedings, 
they  constitute  the  preliminary  part,  and  ought 
not  to  be  omitted.  In  the  present  case,  thiey  have 
been  wholly  omitted,  and  the  record  is,  in  this  re- 
spect, incomplete  and  inaccurate. 

But  it  is  said  that,  technically  speaking,  these 
proceedings  are  not  matters  of  record.  They  ar^ 
certainly  proceedings  of  a  Court  of  record,  for  such 
are  all  the  Courts  of  the  United  States,  in  virtue 
of  their  organization,  both  upon  principles  of  the 
common  law,  and  the  express  intendment  of  Cqut 
gross.  In  general,  the  interlocutory  proceedings 
in  suits  are  not  entered  of  record,  as  th^y  are 
deemed  merely  collateral  incidents.     But  where 
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a  special  jurisdiction  is  given  to  a  Court,  as  in  the  1824. 
present  instance,  it  appears  to  us  that,  in  conform*  "^"^^^^^^ 
ity  to  the  course  of  decisions  in  this  Court,  upon  Wood, 
the  subject  of  jurisdiction,  all  the  preUminary  pro* 
ceedings  required  to  found  that  jurisdiction  should 
appear  of  record,  as  they  constitute  an  essential 
part  of  the  case.  In  general,  motions  and  rules 
made  in  the  course  of  suits,  over  which  the  Court 
has  an  acknowledged  jurisdiction,  are  not  entered 
of  record.  But  where  a  rule  is  the  sole  foundation 
of  the  suit,  and  the  first  step  in  its  progress,  that 
rule  can  only  be  granted  under  special  circumstan- 
ces prescribed  by  law ;  it  is  not  sufficient  to  show 
that  the  rule  itself  was  granted,  but  it  must  also 
appear,  by  the  proceedings,  that  it  was  rightfiiUy 
granted. 

But  the  more  material  question  is,  whether  the 
proceedings,  so  far  as  the  rights  of  the  patentees 
are  concerned,  terminated  with  the  rule  being 
made  absolute,  so  that,  ipso  facto,  the  patent 
was  repealed,  and  the  process  to  be  issued  wast 
only  process  to  enforce  or  declare  the  repeal;  or 
whether  the  process  was  in  the  nature  of  a  scire 
facias  at  common  law,  to  repeal  the  patent,  if^ 
upon  a  future  trial,  the  same  should  l}e  found 
invalid. 

This  question  must  be  decided  by  the  terms  of 
the  section  in  controversy;  but  in  the  interpreta- 
tion of  those  terms,  if  their  meaning  is  somewhat 
equivocal,  that  construction  ought  certainly  to  be 
adopted  which,  not  departing  from  the  senfie,  is 
most  congenial  to  our  institutions,  and  is  most  con- 
venient in  the  administration  of  public  justice. 
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1824.     The  securing  to  inventors  of  an  exclusive  right 
^^T^^'^  to  their  inventions,  was  deemed  of  so  much  impor- 

Wood,  tance,  as  a  mieans  of  promoting  the  progress  of 
science  and  the  useful  arts,  that  the  constitution 
has  expressly  delegated  to  Congress  the  power  to 
secure  such  rights  to  them  for  a  limited  period. 
The  inventor  has,  during  ihis  period,  a  property 
in  his  inventions ;  a  property  which  is  often  of  very 
great  value,  and  of  which  the  law  intende^d  to  give 
him  the  absolute  enjoyment  and  possession.  In 
suits  at  common  law,  where  the  value  in  con- 
troversy exceeds  20  dollars,  the  constitution  has 
secured  to  the  citizens  a  trial  by  jury.  In  causes 
of  equity  and  admiralty  jurisdiction,  they  have  the 
security  of  a  regular  and  settled  course  of  proceed- 
ings, where  the  rules  of  evidence  and  the  princi- 
ples of  decision  are  well  established.  And  in  all 
these  cases,  there  is  the  farther  benefit  conferred 
by  our  laws,  of  revising  the  judgments  of  the  infe- 
rior Courts,  by  the  exercise  of  appellate  jurisdic- 
tion. It  is  not  lightly  to  be  presumed,  therefore, 
that  Congress,  in  a  class  of  cases  placed  peculiarly 
within  its  patronage  and  protection,  involving 
some  of  the  dearest  and  most  valuable  rights 
which  society  acknowledges,  and  the  constitution 
itself  means  to  favour,  would  institute  a  new  and 
suqiniary  process,  which  should  filially  adjudge 
upon  those  rights,  without  a  trial  by  jury,  without 
a  right  of  appeal,  and  without  any  of  those  guards 
with  which,  in  equity  suits,  it  has  fenced  round  the 
general  administration  of  justice.  The  patent  acts 
have  given  to  the  patentee  a  right  to  sue  at  com-^ 
moo  law^  i^r  (Umagea  for  any  violatioiiof  U«  in- 
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vention ;  and  have  given  him  a  farther  right  to     1894. 
cUim  the  interference  of  a  Court  of  equity,  by  way  ^'^''*^[J^^ 
of  injunction,  to  protect  the  enjoyment  of  his  pa*     Wood, 
tent.    It  would  be  somewhat  surprising  if,  after 
such  anxious  legislation,  there  should  exist  in  the 
act  a  clause  which,  in  a  summary  manner,  enables 
any  person  to  repeal  his  patent,  and  thus  sweep 
away  his  exclusive  property^  without  interposing 
any  guards  by  way  of  appeal,  or  any  regular  pro- 
ceedings, by  which  the  validity  of  titles,  in  ordina- 
ry cases,  is  examined  and  contested. 

With  these  considerations  in  view,  let  the  10th 
section  of  the  act  be  examined.  Its  ol^ject  is  to 
provide  some  means  to  repeal  patents  which  have 
been  obtained  surreptitiously,  or  upon  false  sug- 
gestions ;  the  very  cases  for  which  a  9c%r4  facias 
issues  at  the  common  law.  As  the  patents  are  not 
enrolled  in  the  records  of  any  Court,  but  among 
the  rolls  of  the  Department  of  State,  it  was  ne- 
cessary to  give  some  directions  as  to  the  correct 
time  and  manner  of  instituting  proceedings  to  re- 
peal them.  It  accordingly  directs,  that  the  Dis- 
trict Judge  may,  upon  proper  evidence,  under 
oath,  and  motion  made  to  the  Courts  in  his  dis- 
oretiooj  '^  grant  a  rule  that  the  patentee,  Slc. 
show  cause  why  process  should  not  issue  against 
him,  to  repeal  such  patent;  and  if  sufficient  cause 
shall  not  be  shown  to  the  contrary,  the  rule  shall 
he  made  ab«K>hite,  and  thereupon  the  Judge  shall 
Of^er  process  to  he  issued  against  such  patentee^ 
4tc.  with  eo^lts  of  suit."  It  is  obvious,  from  th0 
laiiguage  of  this  clause,  that  the  rule  is  a  r^le  not 
tQ  repeal  the  patent,  if  it  is  made  absolute*  but  a 

v<*-ix.  rr 
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1824.     rule  for  process  to  issue  to  repeal  the  patent.    It 
^r^^"^^^  is  not  then  the  rule,  but  the  process  contemplated 

Ex  parte     ,         ,  ,  i       ,  ^       »    . 

Wood,  by  the  act,  that  repeals  the  patent.  It  is  not  a 
mere  form,  but  it  is  of  the  essence  of  the  proceed- 
ings, without  which,  the  rule  has  no  efficacy.  Is 
the  process  to  be  issued  a  process  which,  per  se, 
repeals  the  patent,  or  are  the  words  5<  tp  repeal 
such  patent,"  to  be  construed  as  merely  descrip- 
tive of  the  nature  of  the  process,  and  of  the  effect 
of  it,  if  judgment  shall  be  finally  pronounced  in 
support  of  it?  In  other  words,  is  it  a  process  in 
the  nature  of  an  execution,  or  a  judicial,  process, 
in  the  nature  of  a  scire  facias,  calling  for  further 
proceedings?  If  the  words  of  the  section  had 
stopped  at  the  clause  already  referred  to,  it  would, 
perhaps,  have  been  difficult  to  find  a  sufficient 
explanation  of  the  legislative  will,  to  have  led  the 
Court  to  the  conclusion,  that  judicial  process,  in 
the  nature  of  a  scire  facias,  was  certainly  in- 
tended ;  there  would  have  been  some  reason  for 
hesitation ;  but,  even  then,  an  interpretation  against 
such  process  would  not  have  been  without  serious 
embarrassments.  Itcould  not  be  arrived  at,  with- 
out leaving  much  of  questionable  reasoning  be- 
hind. But  the  section  does  not  stop  here.  It 
goes  on  to  make  farther  provisions,  which,  if  the 
process  absolutely  repealed  the  patent,  could  have 
no  operation,  and  no  intelligible  meaning.  On 
the  other  haiid,  if  the  process  was  to  be  in  the 
nature  of  a  scire  facias,  all  the  words  are  sensi- 
ble and  operative,  and  describe  the  proper  pro- 
gress and  proceedings  upon  such  a  writ.  The 
clause  is  in  these  words:  ^' And,  in  case  no  suffi* 
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cient  cause  shall  be  shown  to  the  contrary,  or  if  1824. 
it  shall  appear  that  the  patentee  was  not  the  true  "^^Tparte^ 
inventor  or  discoverer,  judgment  shall  be  render-  Wooti. 
ed  by  such  Court  for  the  repeal  of  the  patent." 
These  words  follow  afler  the  clause  awarding  the 
process,  and,  of  course,  suppose  the  process  al- 
ready issued.  The  party  is  supposed  to  be  called 
upon  to  show  cause,  which  is  precisely  what  a 
$cire  facias  requireB  in  its  official  mandate;  and 
if  no  sufficient  cause  is  showii  to  the  contrary,  or 
if  it  shall  appear  that  the  patentee  was  not  the 
true  inventor  or  discoverer,  then  the  patent  is  to 
be  repealed.  If  the  process  is  merely  to  repeal 
the  patent,  and  not  to  institute  a  trial,  how  can 
the  party  show  cause  ?  how  can  it  judicially  ap- 
pear that  the  patentee  is  not  the  inventor  ?  These 
provisions  are  intelligible  in  a  scire  faciaSf  for 
that  authorizes  subsequent  inquiry  into  the  law 
and  the  facts.  But,  farther,  '^  judgment"  is  to 
.  be  rendered.  Now,  it  is  not  necessary  to  lay  any 
particular  stress  on  this  word,  as  a  known  juridi- 
cal phrase,  expressive  of  the  final  decision  of  the 
Court;  but  if  the  making  the  rule  absolute  re- 
pealed the  patent,  and  the  process  is  merely  an 
execution,  how  could  any  subsecfuent  judgment 
be  rendered  in  the  case  ?  It  would  be  contrary  to 
all  analogy,  to  all  rules  of  judicial  interpretation, 
to  suppose  that  judgment  is  to  succeed,  and  not 
to  precede,  the  writ  of  execution.  The  clause 
goes  on,  *^  and  if  the  party,  at  whose  complaint 
the  process  issued,  shall  have  judgment  against 
him,  he  shall  pay  all  such  costs  as  the  defendant 
shall  be  put  to  in  defending  the  suit,  to  be  taxed 
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1824*  by  the  Court,  and  recovered  in  due  course  of  law." 
^*^gp^^^  The  language  is  here  still  more  distinct  and  per-> 
Wood,  suasive.  It  imports,  in  a  clear  manner,  that  some 
proceedings  were  to  be  had  after  the  process 
issued,  by  which  the  case  might  be  farther  in?esr 
tigated ;  and  if  upon  such,  investigation  judgment 
should  be  against  the  complainant,  the  patentee 
should  recover  his  coats.  The  language  is,  that 
the  party,  at  whose  complaint  the  proce99  issued, 
not  the  rule  issued,  shall  have  judgment  against 
him.  Upon  what?  the  rule?  Certainly  not;  but 
upon  the  process  issued.  He  shall  pay.  the  costs 
to  which  the  defendant  is  put  in  defending  the  suit. 
Whitt  suit  is  here  intended  ?  We  think  it  is  ctoar 
that  it  means  the  suit,  upon  the  prooessi  that  is, 
upon  the  scire  facias;  for  the  proceedings  upon 
the  rule  are  not,  in  a  technical,  or  in  any  accurate 
sense,  a  suit.  The  costs  of  defending  the  suit 
are  to  be  paid. .  But  how  can  any  costs  arise  from 
a  defence  upon  a  process  which  is  final  and  abao* 
lute?  It  appears  to  the  Court,  that  to  give  the 
construction  contended  for  by  the  counsel  against 
the  rul^,  would  be  to  reject  the  plain  and  obvious 
purport  of  the  whole  of  the  last  claiises  of  the 
section,  and  make  them  a  perfect  nullity.  In  the 
other  view,  they  have  entire  effect,  and  are  as  rea- 
sonable  and  just,  in  themselves,  as  they  are  pro^ 
motive  of  the  security  of  vested  rights  and  pro- 
perty. 

Nor  does  the  occurrence  of  the  wwds  ^*  costs  of 
suit,''  in  the  preceding  part  of  the  section,  where 
it  is  said  that  ^\  the  process  shall  be  issueds  4kc* 
with  costs  of  suit,^  in  the  slightest  degree  impHf  tt 
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this  interpretation.    The  true  meaning  of  these     1824. 
words  in  this  connexion,  is  not  that  costs  of  suit,  ^"JT^^^ 
alread/incurredy  shall  be  paid  and  coUcctedi  but     Wood, 
that  the  process  shall  be,  to  show  cause  why  the 
patent  shall  not  be,  repealed,  and  costs  of  suit 
given  to  the  complainant.     In  this  view,  it  forti* 
fies  the  construction  already  asserted  by  the  Court. 
That  this  is  the  true  exposition  of  the  words,  is 
made  apparent  by  examining  the  5th  section  of 
the  patent  act  of  1790,  ch.  34.,  which  is  exactly 
similar  in  terms  to  the  10th  section  of  the  present 
act,  except  that  it  omits,  in  this  place,  the  words 
"  costs  of  suit.'*    These  words,  therefore,  were 
not  intended  to  change,  and  cannot  be  admitted 
to  change,  the  natural  meaning  of  the  other  parts 
of  the  section.    And  if  the  other  words  used  in 
this  connexion  are  descriptive  of  the  nature  of 
the  process,  these  words  are  merely  explanatory 
of  the  legislative  intent,  that  the  costs  of  the  suit 
should  follow  upon  the  final  judgment  in  favour  of 
the  complainant.     Without  this  provision,  as  the 
other  clause  giving  costs  applies  to  the  patentee 
only,  the  complainant,  although  he  should  prevail 
in  the  suit,  would  hot  be  entitled  to  any  costs. 
This  was  a  real  defebt  in  the  first  act,  and  is  cured 
by  the  insertion  of  the  words  under  considera* 
tion. 

Nor  are  there  any  public  mischiefs  which  will 
result  from  the  view  which  the  Court  takes  of  this 
section.  On  the  contrary,  it  will  subserve  the 
purposes  of  general  justice.  If  a  patent  has  been 
fraudulently  obtained,  or  upon  false  suggestions, 
it  may  be  repealed  within  three  years,  if  a  jury, 
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1824.     Upon  a  trial,  shall  be  satiBfied  of  the  fact.     If  such 
^'^^^C^  a  repeal  be  not  had,  still  the  public  have  a  perfect 

Wood,  security.  They  may  violate  the  patent  with  im- 
punity, and  if  sued  for  the  violation,  any  person 
lAky  show  the  same  facts  in  his  defence,  and  they 
will  cotisticute  a  complete  bar  to  the  suit,  by  the 
express  provisions  of  the  6th  section  of  the  patent 
act.  Here,  also,  the  trial  will  be  ordinarily  by  a 
jury,  and  if  the  verdict  is  found,  upon  such  facts, 
in  favour  of  the  defendant,  the  law  expressly  de- 
clares, that  '^  judgment  shall  be  rendered  for  the 
defendant,  with  costs,  and  the  patent  shall  he  de- 
clared void."  Many  patents,  under  this  section, 
have  already,  in  such  suits,  been  adjudged  void; 
80  that  the  danger  of  extensive  imposition  or  in- 
jury ifii  wholly  chimerical.  On  the  other  hand,  if, 
by  any  accident  or  mistake,  the  patentee  should 
neglect  to  appear  to  oppose  the  rule,  upon  the  ar- 
gument on  the  other  side,  he  may  be  remediless. 
But,  upon  the  exposition  of  the  statute  adopted 
by  the  Court,  he  will  still  be  entitled  to  appear  to 
the  xcire  faciaSf  and  have^a  more  deliberate  op- 
portunity to  defend  his  rights^ 

Upon  the  whole,  it  is  the  opinion  of  the  G6urt, 
that  the  rule  ought  to  be  made  absolute,  and  that 
a  peremptory  mandamus  issue  to  the  Judge  of  the 
District  Court,  directing  him  to  enter  upon  record 
tlie  proceedings  in  this  cause,  antecedent  to  the 
granting  of  the  rufle,  and  upon  which  it  was 
founded :  that  he  award  a  process,  in  the  nature 
of  a  scire  facian,  to  the  patentees,  to  show  cause 
why  the  patent  should  not  be  repealed,  with  costs 
of  suit :  that  upon  such  process  being  returned, 
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duly  executed,  he  proceed  to  try  the  same  caulie, 
upon  the  pleadings  filed  by  the  parties,  and  the  '"^^^^^'^ 
issue  joined  thereon ;  and  that,  if  the  issue  so     Wood, 
joined  be  an  issue  of  fact,  then  the  trial  thereof 
to  be  by  a  jury ;  if  an  issue  of  law,  then  by  the 
'  Court,  as  in  other  cases. 

Mandamus  accordingly. 

Judgment.  Upon  the  hearing  of  this  cause 
upon  the  rule  to  show  cause,  heretofore  awarded 
by  this  Court,,  and  on  consideration  of  the  argu- 
meats  of  counsel  for  and  against  making  the  same 
rule  absolute,  it  is  ordered  and  adjudged  by  the 
Court,  that  the  same  rule  be,  and  herebji[  is,  made 
absolute.  And  it  is  further  ordered  by  the  Court, 
that  a  peremptory  mandamus  issue  to  the  District 
Judge  of  the  Southern  District  of  New- York, 
commanding  him  to  enter  upon  record  the  pro- 
ceedings in  this  cause,  antecedent  to  the  granting 
by .  him  of  the  rule  to  show  cause  why  process 
should  not  issue,  to  repeal  the  patent  in  the  pro- 
ceedings mentioned,  and  upon  which  the  said 
rule  was  founded :  that  thesaid  Judge  do  award  a 
process,  in  the  nature  of  a  scire  fadas,  to  the 
patentees,  to  show  cause  why  the  said  patent 
should  not  be  repealed,  with  costs  of  suit:  that 
upon  the  return  of  such  process,  as  duly  served, 
the  said  Judge  do  proceed  to  try  the  cause  upon 
the  pleadings  filed  by  the  parties,  and  the  issue 
joined  thereon ;  and  that  if  the  issue  be  an  issue 
of  fact,  the  trial  thereof  be  by  a  jury ;  if  an  issue 
of  law   «,hen  by  the  Court,  as  in  other  cases. 
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The  Monte 
Allcgrc.  [Prize.    Jcoicial  Sal«.] 

The  Monte  Allegre,  Tenant,  Claimant. 

In  judicial  sales,  there  is  no  warranty,  express  or  implied. 

Upon  a  sale  by  the  Marshal,  under  an  order  of  Cburt,  no  warranty 
is  implied. 

Neither  the  Marshal,  nor  his  agent,  the  auctioneer,  has  any  authority 
to  warrant  the  article  sold. 

QtMere,  How  far  the  Marshal  is  responsible  to  the  vendee,  i^  his  pri- 
vate capacity,  if  he  undertake  to  warrant,  or  to  do  what  would 
imply  a  warranty  in  a  private  sale  ? 

Upon  an  Admiralty  proceeding,  in  rem,  where  the  proceeds  Df  the 
sale  are  brought  into  Court,  they  are  not  liable  to  make  good  a  loss 
sustained  by  the  purchaser,  in  consequence  of  a  defect  being  dis- 
covered in  the  article  sold. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

The  appellant,  Thomas  Tenant,  filed  his  peti- 
tion on  the  14th  of  November,  1821,  in  the  Cir- 
cuit Court  for  the  Maryland  District,  setting  forth 
that  at  a  public  sale  of  part  of  the  cargo  of  the 
ship  Monte  Allegro,  under  an  interlocutory  order 
of  the  District  Court,  in  the  case  of  Joaquim  Jose 
Vasques,  Consul-General  of  Portugal,  against  the 
ship  Monte  AUegre,  and  her  cargo,  he  became 
the  purchaser  of  six  hundred  and  fifly-three  se- 
roons  of  Brazil  tobaccOf  part  of  said  cargo,  for 
which  he  paid  to  the  Marshal  of  the  District,  un- 
der whose  superintendence  the  sale  was  conducted, 
15,495  dollars  and  46  cents.  That  the  tobacco 
was  sold  by  samples,  which  were  sound  and  mer- 
chantable, and  that,  believing  the  bulk  of  the  to- 
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baceo  earretpoDded/ui  this  respect,  with  the  Mm-  1824. 
pleit,  he  became  the  purchaeer.  That,  shortly  af- 
terwardsy  he  exported  the  whole  of  the  tobacco 
so  purdiSsed  to  Gibraltar;  and,  after  its  arrival 
there,  it  was  found,  upon  examination,  to  be 
wholly  unsound  and  unmerchantable,  the  greater 
part  being  entirely  rotten,  and  the  remainder  un- 
saleable but  at  ?ei7  reduced  prices,  and  was,  in 
&ct,  sold  for  4,818  dollars  and  52  cents. 

The  appellant,  in  his  petition,  further  alleges, 
that  the  tobacco  received  no  damage  in  its  trans- 
portation to  Gibraltar,  but  was,  at  the  time  it  was 
sold  by  the  Marshal,  wholly  unsound,  rotten,  and 
unmerchantable :  that  the  cause  in  which  the  order 
was  passed,  by  virtue  of  which  the  tobacco  was 
sold,  was  still  pending  in  this  Court;  and  that  the 
proceeds  of  said  sale  remained  in  the  Circuit 
Court,  under  its  authority  and  control;  and,  there- 
upon, prayed  for  such  relief,  as,  upon  proof  of 
the  allegations,  he  might  be  considered  by  the 
Court  entitled  to.        ^ 

To  this  petition  an  answer  was  filed  on  the  2d 
of  May,  1822,  in  the  name  of  Joaquim  Jose  Vas- 
ques,  Oonsul-General  of  Portugal,  on  behalf  of 
the  owners  of  the  proceeds  of  the  ship  Monte  Al- 
legro and  her  cargo,  resisting  the  claim  of  the 
appellant: 

1.  Because  the  Court  had  no  jurisdiction  or 
power  whatever  to  sustain  the  petition,  inasmuch 
as  it  was  calling  on  the  Court  to  award  damages 
on  a  clidm  in  the  nature  of  an  action  for  a  deceit, 
or  on  a  warranty,  as  an  incident  to  a  cause,  in  its 
nature  wholly  of  admitalty  and  marititne  cogni- 

VoL.  IX.  78 
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zance,  the  claim  being  entirely  of  common  law 
The  Monte  Ju^i^^i^^^iQi^'  ^'^^  could  not  be  made  an  incident 
Aiiegre.  to  that  which  appertains  exclusively  to  the  Admi^ 
ralty.  And,  secondly,  the  claim  was  resisted  upon 
the  merits.  Proofs  were  taken  on  both  sides,  in 
the'  Court  below^  and  a  decree,  pro  forma^  was 
entered  by  consent,  dismissing  the  petition  with 
costs;  on  which  the  cause  was  brought  by  appeal 
to  this  Coiirt. 

^^»^9i.  Mr.  Meredith,  for  the  appellant,  in  answer  to 
the  objection  as  to  defect  of  jurisdiction,  stated, 
1.  That,  this  claim  was  an  incident  to  the  princi- 
pal case  .'of  the  Monte  All«gre,  which  had  been 
ibrmerly  determined  in  this  Court  by  a  decree  of 
festitution  to  the  original  Portuguese  owners/  The. 
general  rule  is,  that  where  a  Court  has  jurisdiction 
in  the  principal  question,  it  has  jurisdiction,  inci- 
dentally, oyer  all  interlocutory  matters  that  are 
connected  with,  or  arise  out  of,  the  original  cuDse. 
It  would  iieem  to  follow,  therefore,  that  a  sale, 
made  in  virtue  of  an  interlocutory  decree,  by  a 
Court  exercising  a  rightful  and  exclusive  jurisdic- 
tion over  the  cause  in  which  such  decree  is  pro- 
uounced,  mtuit  necessarily  be  considered  as  an  in- 
cident. It  could  not  be  denied,  that  the -interlo- 
cutory decree  itsielf  was  strictly  incidental;  and  if 
•o,  the  sale  must  ndcdssarily  have  the  same  cha- 
racter, since  it  and  the  decree  are  inseparably  con- 
nected. The  decree  and  the  sale  bot|i  depend  on 
the  jurisdiction  in  the  princqml  cause,  and  so  does 

0  J  Wherti.  Rep.  5!t9. 
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the  tide  acquired  by. the  purchaser.    The  pro-     1824. 
ceeds  of  the  sale  are  in  Court,  aod  the  Court  has  ^SiriT!^ 

^  The  Monte 

an  undoubted  power  to  distribute  them  according  Aiicgre. 
to  equitable  circumstances,  and,  so  long  as  they 
remain  within  its  control,  to  decide  on  all  claims 
respecting  them.*  The  answer  in  this  case,  how- 
ever, places  the  jurisdiction  on  distinct  ground. 
It  is  said,  that  the  claim  is  in  the  nature  of  an 
action  for  a  deceit,  or  on  a  warranty,  which  are 
actions  known  only  to  the  common  law,  and  can- 
not, therefore,  be  an  incident  to  that  which  apper- 
tains exclusively  to  the  admiralty.  Such,  how- 
ever, is  not  the  rule.  Whether  the  original  cause 
of  action  be  either  of  admiralty  of  common  law 
jurisdiction,  all  incidental  matters  follow  the  ju- 
risdiction of  the  original  cause,  whatever  the  com- 
plexion of  those  matters,  separately  considered^ 
may  be.* 

2.  In  judicial  sales,  the  Court  has  entire  control 
over  the  contract.  It  considers  the  contract  as 
made  with  itself,  and  will  interfere,  under  equitable 
circumstances,  to  relieve  the  purchaser,  where  it 
would  not  interfere  in  a  private  contract.  This  is 
the  established  doctrine  in  equity.*  The  same 
principle  applies  to  sales  under  decrees  in  the 
Court  of  Admiralty,  which  executes  a  "  wide 
equity." 

a  Smart  v.  Wolff,  3  T.R.  S23. 

h  3BL  Cam.  107-  2  Sro.  Civ.andAdm. Law,  107.  2 Samut. 
259.     Cro.Blix.6B5,     Doug.  594.      Bee^i  Adm.  Rep.  370. 

e  SMgd.  Fend.  34. 1 15.,  Ist  Am.  ed.  SaviUe  ▼.  Saville,  1  P. 
Wme.  746.  Morehead  v.  Fi^derick,  Sugd.  Fend,  Appx.  524 
Liwrence  ▼.  Cornell,  4  Johm.  Ck,  Rep.  54? 
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1 824«        3.  But|  even  admitting  that  the  sale  in  this  case 
"^^^j^^  isto.be  governed  by  the  stricter  rules  of  the  cpm- 

AUegre.  mon  law,  it  may  be  brought  within  those  rules* 
The  proof  shows,  cpnclusivelyi  thaC  this  was  a  ?ale 
by  sample,  which  is  equivalent  to  a  warranty ;'  and 
such  warranty  extends  as  well  to  the  soundness  and 
merchantable  condition  of  the  commodity,  as  to  its 
particular  species.*  The  proof,  and  the  admission 
on  the  record,  are  conclusive,  to  show  that  at  the 
time  of  sale  the  tobacco  was  unsound  and  unmer- 
chantable ;  and  if  the  sale  by  sample  amounts  to  a 
warrapty,  the  purchaser  was  not  bound  to  examine 
the  tobacco.  Su&h  an  examination,  if  made, 
would  have  been  no  waiver  of  the  warranty. 

4.  The  Marshal,  being  the  agent  of  the  Court, 
,was  authorized  to  sell  by  sample,  that  being,  ac- 
cording to  the  proof,  the  usual  and  customary  mode 
of  sale  ;  and  this  even  if  he  be  considered  as  a 
special  agent.'  The  Marshal,  however,  being  the 
agent  of  the  Court,  in  all  sales  under  its  decrees, 
is  to  be  considered  strictly  as  a  general  agent,' 
and  is,  therefore,  authorized  to  do  all  acts  within 
the  scope  of  his  employment. 

a  HibbertT.  Sliee,  1  Camp.  113.  KIiDits  t.  Surry,  5  Eip. 
Rep.  267.  Gardiner  y.  Gray,  4  Camp.  144.  Sands  y.  Taylor, 
5  Johm.  Rep.  404.  Sweet  v.  Col^e,  20  Johne.  Rep.  196.  Brad- 
ford y.  Manly,  13  Mam.  Rep,  139. 

b  13  Mam.  Rep.  139. 

c  iPetert'C.  C.  Rep.  S17. 

d  $T.R.  757.  4  T.  A  177.  5  E$p.  Rep.  75.  2  Can^.  555. 
12  Mai  514.  WiOee,  407.  1  Camp.  259.;  and  caiea  coUected 
in  PaJejf  on  Agency. 

e  15Em^tAp.408. 
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5.  The  proceeds  now  remaining  in  the  regis-     1824. 


TiMMbiiis 


try^  though  not  the  specific  proceeds  of  the  tobac- 
co, are,  notwithstanding,  liable  to  this  claim.  The  Aiitfro. 
proceeds  of  the  tobacco  were  disbursed  in  pay- 
ment of  duties  and  expenses,  which  were  a  joint 
charge  of  ship  and  cargo.  The  fund  now  in  Court 
is  a  common  fund,  on  which  the  owners  of  the  to- 
bacco have  a  claim  for  their  distributive  charge. 

Mr.  D.  Hoffman^  for  the  respondents,  contend- 
ed, that  the  Marshal  possessed  no  power  to  war- 
rant the  quality  of  die  article  sold,  he  being  a 
special  agent,  with  limited  powers ;  and  diat  if  he 
had  exceeded  the  licope  of  his  authority^  he  could 
not  thereby  implicate  the  proceeds  of  the  property, 
beihg  the  agent  of  the  Court,  and  not  of  the  awn- 
er$.  That  the  limited  authority  of  the  Marshal,  in 
the  case  of  sales  by  order  of  the  Court,  is  univer- 
sally known  and  acknowledged ;  that  all  persons, 
therefore,  are  presumed  to  purchase  on  their  own 
means  of  judging;  and  public  officers  are  never 
presumed  to  possess  the  same  extent  of  knowledge 
in  regard  to  the  quality  of  property  sold  by  them, 
as  the  owners  thereof  would  be  presumed  to  pos- 


Admittmg,  then,  argumenti  graiiUf  that  there 
has,  in  fact,  been  gross  fraud,  or  a  warranty  ex" 
press  or  implied,  by  the  Marshal,  or  by  his  agent, 
the  auctioneer,  or  by  both,  such  fraud,  or  warranty,- 
would  neither  implicate  the  property,  nor  involve 
the  owfiere  in  any  responsifoiliQr.  It  is  not  com- 
petent finra  Court,  nor  for  the  Marshal,  as  agent 
of  that  Court,  nor  for  the  auctioneer,  as  agent  of 
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1824.     theMarshal,  in  any  caae,  to  charge  the  property 
^^^{^JU^  or  owners  by  any  fraud  or  warranty. 

AJiegre.  Andjirsty  as  to  the  power  of  the  Court  in  this 
respect :  It  must  be  conceded^  that  the  owners 
have  bad  no  agency  in  this  sale ;  as  to  them»  it 
was  wholly  in  invitum.  The  sale  was  by  the 
Court,  not  by  the  owners ;  the  Court  is  not  even 
the  agent  of  the  owners  pro  hoc  vice ;  and  as  the 
purposes  of  justice  demand  a  sale,  and  nothing 
more,  and  as  Courts  are  never  presumed  to  know 
the  quality  of  property  sold  under  their  order,  so, 
in  the  present  case,  the  order  contains  an  authori- 
ty to  sell,  which,  we  shall  presently  show,  does  not 
authorize  a  warranty.  If  the  appellant^s  claim  be 
well  founded,  in  respect  to  the  acts  either  of  the 
Court  or  its  agent,  it  must,  as  there  has  been  no 
express  warranty,  repose  either  on  the  doctrine 
that  a  sound  price  will  insure  a  sound  article,  or 
thid,  that  a  fraudulent  representation  imposes  a 
legal  obligation  on  the  Court,  to  the  same  extent 
to  which  similar  representations  would  bind  an  in- 
dividual. The  acts  of  a  Court,  as  such,  whatever 
the  motives  of  the  individuals  who  compose  it,  are, 
in  the  eye  of  the  law,  wholly  uncontaminatcd  by 
fraud  or  deceit.  To  that  to  which  the  law  has 
assigned  the  part  of  declaring  justice,  it  cannot 
impute  a  vice  contradictory  of  such  a  character, 
nor  suppose  that  the  oracles  of  justice  can  dic- 
tate injustice.  The  distinction  between  judi- 
cial sales  and  those  of  individuals,  rests  main- 
ly»  (10  on  the  actual  or  presumed  knowledge  of 
owners,  and  the  actual  or  implied  ignorance  of 
Courts,  (whose  province  it  sometimes  19  to  or- 
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der  tales  J  of  the  nature  and  quality  of  the  1824. 
thing  sold;  (2.)  on  the  absolute  impracticability  )^£^^ 
of  a  Court's  inquiring  into  circumstances  of  qua-  AUe^re. 
lity  and  title  in  these  cases,  and  the  consequent 
absence  of  any  reliance,  by  purchasers,  in  these 
respects;  and,  (3.)  on  the  total  want  of  all  mo- 
tive in  Courts  and  their  officers,  to  warrant,  de- 
fraud, or  misrepresent.  On  these  grounds  is  it 
that  the  maxim,  caveat  emptor,  emphatically  ap- 
plies to  such  sales.  It  is  on  a  similar  principle 
that  all  judicial  sales  are  out  of  the  operation  of 
the  statute  of  frauds ;  and  this  is  by  no  means  be- 
cauise  the  judicial  sale  is  at  auction^  for  auction 
sales  are  within  the  statute,  unless  they  are  also 
in  pursuance  of  judicial  authority;  but  it  is  be- 
cause there  is  a  peculiar  respect  due  to  judicial 
sales.  The  danger  which  the  statute  intended  to 
guard  against,  cannot  be  supposed  of  such  sales/ 
On  the  direct  question  under  considertition, 
there  are  but  few  cases  to  be  found  in  the  books. 
In  South  Carolina  it  has  been  expressly  decided, 
that,  at  a  Sheriff's  sale,  caveat  emptor  is  the  best 
possible  rule  that  can  be  laid  down.  The  Court 
emphatically  states,  that  all  who  attend  such  sales 
ought  to  take  care  and  examine  into  the  title,  &c.; 
that  no  warranty,  express  or  implied,  can  be 
raised  on  the  part  of  the  owner,  as  to  whom  the 
proceeding  is  compulsory,  nor  of  the  Sheriff; 
who  is  the  mere  agent  of  the  Court,  nor  of  the 


a  Attorney-General  ▼.  Dayj  1  Fet.  $en.  221.  Bragden  ▼. 
Bradbear,  12  Fe$.  472.  Mason  ▼.  ArmhUge,  13  Tea.  25.  3 
mif.  102.    Sugd.  Vtnd.  78. 
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18^.  Court  itself*  and,  thereforet  in  that  case,  the 
^;^^*^j^^  claim  of  the  defendant's  wife  to  dower,  is  no  rea- 
AUegrv.  son  wbj  the  purchaser  should  not  pay  the  money 
bid  at  such  sale/  In  New-Tork,  however,  we 
find  something  of  a  contrary  doctrine  advanced 
by  Mr.  Chancellor  Kent,  who  repudiated  Lord 
Hardwicke's  doctrine  in  the  case  of  iheAUomey' 
General  v.  l>ay,  and  held  that  Sheriff's  sales  are 
within  the  statute  of  frauds* 

The  cases  on  this  point,  which  have  been  cited 
by  the  appellant's  counsel,  may  be  distinguished. 

The  first  is  SamUev.  SaviUe^*  where  it. was 
merely  decided,  that  while  such  a  purchase  before 
the  Master  remained  injieri,  the  Court  would 
not  actively  interfere  to  compel  performance,  the 
purchase  having  been  made  under  a  prevalent  de- 
lusion as  to  the  value  of  estates,  and  the  purchaser, 
was  willing,  in  order  to  be  relieved,  to  forfeit  his 
deposit^  which  was  one  tenth  of  the  whole  pur- 
chase money.  It  is  further  to  be  remarked  of  this 
case,  that  a  qwere  is  added  by  the  learned  com- 
mentator, '^  whether  this  be  now  the  law  of  the 
Court." 

Several  cases  also  were  cited  from  Svgden, 
all  which  may  be  accounted  for  by  their  peculiar 
circumstances.  The  sale  was  in  fieri  in  every 
case;  the  Master,  who  conducted  the  sale,  had 
all  the  knowledge  posisessed  by  the  owners,  was 


a  The  Crediion  of  Thayor  ▼.  Sheriff  of  Charieslon,  2  Bay^ 
170. 
h  Siowiidi  T.  CatUii,  2  Csiiief ,  6S. 
0  2  P.  Wm.  745. 
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possessed  of  every  muniment  of  title,  land  ought     1824. 
to  have  knov?n  of  every  incumbrance ;  and  most  J^J^J^^ 
of  the  sales  were  voluntary ;  or,  if  not/the  Court     AUegr«» 
either  required  a  forfeiture  of  the  deposit,  or  the 
clearest  proof  of  gross  mistake,  which  it  was  in 
the  master's  power  to  have  guarded  against/ 

Having  nearly  exhausted  the  common  law 
sources  of  information,  on  this  question,  I  shall 
be  pardoned  for  seeking  further  light  in  the  Ro- 
man code,  that  pure  and  copious  fountain  of  writ- 
ten reason.  It  is  well  known  how  strict  the  ^di- 
litian  law  was  in  regard  to  the  obligations  of  ven- 
dors. Not  only  a  sound  price  warranted  a  sound 
commodity,  but  the  seller  was  bound  to  declare 
all  the  faults  known  to  him,  nay,  was  responsible 
even  for  such  as  were  altogether  unknown  to  him. 
Yet  all  the  commentators  on  this  edict  admit,  that 
neither  the  action  quanti  minaris,  redkibitoria, 
nor  that  ex  empto,  would  lie  in  the  case  of  fiscal 
and  judicial  sales.  It  appears  that  where  an  ex- 
travagant price  was  given  for  a  commodity,  the 
Roman  law  allowed  a  diminution  of  the  price,  to 
be  enforced  by  the  action  quanti  minaris,  though 
the  purchaser  suggested  neither  fraud  nor  war- 
ranty. But  this  applied  only  to  private  sales,  not 
those  under  public  authority.  So,  if  the  com- 
modity were  unsound,  or  unfit  for  its  ordinary 
purpose,  that  law  compelled  the  vendor,  by  the 
actio  redhibitoria,  to  take  back  the  property,  or 
make  allowance  for  its  defects ;  but  the  policy  of 

a  Sugd.  VauL  34.49-  115. 185.    App.  524.    Lawrence  v. 
Cornell,  AJoknt.  Ch.  Com.  1^42. 
Voi^  IX.  79 
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1824.     the  law  did  not  suffer  judicial  or  fiscal  sales  to  bo 
iWMonto  i'l^pugDed  by  the  redbibitorj  action.    Again,  if 

Allure,  the  title  proved  defective,  in  lands  or  goods,  the 
purchaser  resorted  to  the  action  ex  empto;  but 
this,  tod,  applied  only  to  private  sales. 

This  doctrine  is  emphatically  stated  in  the  Ro- 
man code.  lUudf  sciendym  est,  edictum  ^oc  nam 
pertinent  ad  venditionei  JUcalei.*  To  the  same 
effect  is  Domat,  who  cites  the  JSdilitian  edict. 
**  Redhibition  and  diminution  of  price,  on  account 
of  the  vices  of  the  thing  sold,  do  not  take  place 
in  public  sales  which  are  made  by  a  depree  of  a 
Court  of  justice.  For  in  these  sales  it  is  not  the 
proprietor  who  sells,  but  it  is  the  authority  of  jus- 
tice, which  adjudges  the  thing  anlif  e^uch  a$  it  t^."^ 
Pothier,  commenting  on  the  clause,/'  tamen  illud 
sciendum  est,"  says,  that  this  exclusion  of  respon- 
sibility on  the  part  of  the  owner  of  property,  is 
owing  to  the  trust  and  confidence  repose'l  in  Courts 
of  justice:  their  sales,  therefore,  must  stand;  they 
shall  not  be  annulled  by  the  action  ex  empto,  nor 
the  price  be  reduced  by  the  action  quanti  minorie 
or  redhibitaria.-^  **  Propter  auctoritatem  hastae 
fiscalis  (continues  Pothier)  cujus  fides  fiicile  con- 
velli  non  debet.'**  The  same  author,  in  his;  trea- 
tise of  the  contract  of  sale,  after  commenting  on 
the  various  remedies  under  this  celebrated  edict, 
says,  ''  but  the  consequential  actions  on  account 


a  Dig.  1. 1. 1  1.  De  iEdUio.  Edicto. 

b  DomaeM  Civ.  Law,  b.  1. 1 2.  f.  11. 
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of  redhibitory  defects,  are  not  allowed  on  sales     1824. 
made  under  judicial  authority."*  TSTMont© 

Leaving  the  Roman  code,  analogous  principles  AUegre. 
are  not  wanting  in  the  jurisprudence  of  other 
countries.  In  Holland  and  the  Netherlands,  cer- 
tain purchasers  have  the  privilege  of  rescinding 
their  contracts  within  twenty- four  hours,  if  the 
inequality  of  the  transaction  exceeds  one  half  the 
price  paid.  But  it  is  said,  that  this  right  does  not 
appertain  to  any  sales  made  under  a  decree,  or  in 
the  presence  of  a  Judge,  and  that  it  certainly  does 
not  to  sales  on  involuntary  decrees/  There  is 
a  similar  loctu  penitentue  accorded  to  the  inha- 
bitants of  these  countries,  who,  as  the  same  au- 
thor in  substance  remarks,  '^  through  much  inter- 
nal heat  are  commonly  much  inclined  to  liquor, 
and,  therefore,  in  the  midst  of  innocent  drunken- 
ness, are  induced  to  mislead  and  defraud  the  un- 
wary in  their  sales  and  purchases.  The  persons 
thus  used  may  recede  within  twenty-four  hours, 
which  privilege  is,  in  every  respect,  to  be  under- 
stood of  private  trade,  as  there  can  be  no  suspicion 
of  deception,  where  the  sale  is  public  by  an  au- 
thorized functionary."  In  the  same  jurisprudence 
we  find  what  is  called  an  appropriation  or  re- 
demption right  J  which  gives  to  the  vendor,  in  cer- 
tain cases,  within  a  limited  time,  the  privilege  of 
repossessing  himself  of  the  property  sold,  at  the 


a  TraM  dk  Omirat  de  VeiUe,  s.  232. 
h  Fen  Leeuwen^s  Cam.  b.  4.  c.  20.  s.  4. 

c  lb.  8. 6, 7^ 
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1824.     same  price.     But  this  permission  applies  in  no. 
^5^>Cj^  cose  to  judicial  or  public  sales.* 

AilBr>«  But  it  is  said  that  the  Matihal  was  competent 
to  warrant  tjie  quality  of  the  property  sold,  or,  at 
least,  that  he  has  done  so,  and  that,  therefore,  it  is 
the  Court* s.duty  to  adopt  his  acts,vand  to  save  the 
purchaser  from  loss.  This  doctrine,  we  presume, 
can  hardly  be  sound.  The  Marshal  is  only  a  mi" 
ntstertal  agent  of  the  Court;  his  authority  cannot 
be  more  extensive  than  that  whence  it  flows : — 
deritittva  potestas  nonpoteit  esse  major  primi-^ 
tiva.  Nay,  further,  he  waa  pro  hoc  vice^  special 
agent  with  defined  powers;  his  authority  was  only 
to  selly  and  sale  does  not  ex  vi  termini  imply  even  a 
warranty  of  the  title,  much  less  of  the  quality  of  the 
commodity  sold  r  for  if  the  title  should  be  defended 
by  the  Court,  it  would  be  only  on  the  ground  that, 
as  the  proceeding  was  in  r^n,  all  the  world  was  a 
party,  and  not  on  the  principle  of  trarran<y,  either 
express  or  implied.  The  Marshal,  had  he  been 
guilty  of  fraud,  or  exceeded  his  powers  by  war- 
ranting the  quality  of  the  tobacco,  could  only  have 
subjected  himself  to  personal  responsibility,  and 
not  the  property;  nor  could  any  such  excess  in  the 
execution  of  his  powers  impose  the  least  obliga- 
tion on  the  Court,  either  to  bind  the  property,  or 
compel  the  owners  to  ratify  his  act.  Thff  Mar- 
shal's authority  was  to  settj  and  this,  it  hai  often 
been  decided,  does  not  convey  a  power  to  war- 
rant.^   Again,  the  acts  of  an  agent  beyond  the 

a  Van  Leeuw.  Cam.  b.  4.  c.  19.  9. 1. 12. 
&  Nixon  V.  Hyscrott,  !)  John$.  Rep.  58.     Gibson  v.  Colt,  7 
Johnt,  Rep,  390. 
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scope  of  his  authority,  are  void  as  to  every  one  but    1 824. 

The  Marshal  is  necessarily  a  ipecial  agent  only,  AUegre. 
and  his,  like  all  other  defined  authorities,  must  be 
strictly  pursued.  He  need  not  be  directed  not  to 
warrant:  this  is  implied  »  fuUiwra  officio.^  He 
cannot  be  presumed  to  warrant,  because  between 
him  and  the  owners  thet'e  can  be  no  privity.  .  An 
owner  has  the  requisitdj  knowledge  of  the  nature' 
and  qualities  of  his  merchandise;  he,  and  his 
agent,  the  auctioneer,  who  have  the  fullest  means 
of  judging,  may  consequently  sometimes  tnipli0if2y 
warrant.  But  an  officer  of  Court  cannot  be  pre- 
sumed to  warrant  any  thing,  since  he  sells  the  pro- 
ducts of  «every  region  of  the  globe,  qften  without 
invoices,  letters,  description,  or  muniments  of 
title,  and  often  without  seeing,  or  the  possibility  of 
seeing,  the  contents  of  numerous  packages,  whose 
opening  might  lead  to  expense  or  prejudice. 
And  even  with  respect  to  agents  and  servants,  the 
general  doctrine  is,  that  they  are  ngt  competent  to 
implicate  their  constituents,  either  by  their  war- 
ranty or  their  fraud;  though  there  are  many  cases 
where  the  principal  has  been  bound,  especially  in 
the  sale  of  horses,  which  rests  on  special  grounds^ 
It  is,  however,  laid  down  by  RoUe^  that  **  a  war- 
ranty on  a  sale  must  be  made  by  him  who  sells ; 
and,  therefore,  if  a  servant,  on  a  sale  of  goods  of 


a  Fdky  oft  Agency,  l65.  302,  SOS.  S  Joknt.  Cas.  70.  1  T. 
R.  205.  ST.R.  jyr.  4  IVnml.  242.  1  Dou^9  Rep.  44.  i:> 
Eatt.  45. 

b  Paley  on  Agency y  165. 170, 171- 
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1824.     his  master,  warrant  them,  it  will  be  a  void  war* 
"^Jl^^^^  rantf ,  for  it  is  the  sale  of  the  master.'*'    So  here, 

AJiegre.  if  the  Marshal  have  warranted  the  property,  it  is 
a  void  warranty  as  to  the  source  whence  he  derived 
his  power  to  sell. 

What  has  been  said  of  the  Marshal,  appl^  " 
with  like  force  to  the  auctioneer.  It  may,  besio  ;», 
be  remarked,  that  auctioneers  are  ever  considered 
as  ipecial  agents,  and  that  generally  they  have  an 
authority  to  sell  only.^  The  auctioneer's  powers 
were  defined  in  this  case  by  the  character  H>f  the 
source  whence  he  drew  them,  and  this  source  was 
known  to  every  bidder.  But  where  auctioneers  are 
clothed  with  a  general  authority,  usat^e  may,  and 
has  limited  it  in  this  class  of  cases,  though  private 
instructions,  without  u  age,  might  not  have  avail- 
ed.' 

As  to  the  question  of  express  warranty,  or  fraud, 
it  may  be  laid  down  as  a  settled  principle,  that 
purchasers  are  bound  to  apply  their  attention  to 
those  particulars,  which  may  be  supposed  within 
the  reach  of  their  observation  and  judgment ;  and 
that  if  they  are  wanting  in  that  attention  where  it 
would  have  protected  them,  they  must  endure  the 
loss,  unless  in  the  case  of  an  express  warranty,  or 
of  gross  fraud. 

This  is  a  case  in  which  the  purchaser's  vigilance 
should  have  been  particularly  awakened.     He  well 

a  RolL  Abr.  95.  pi.  80.     2  R0IP9  Rep.  270. 
b  7  Vet.  276. 

c  Poky  ma  Agen.  l6S.  note  9*  Dickiofon  v.  Lilwall.  4  C^on^. 
279. 
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knew,  that  the  tobacco  was  sold  under  an  interlo*  1824. 
curory  decree,  which  mUst  have  been  either  under  "^Cllfoiite 
a  periahable  monition,  the  consent  of  proctors,  Alksn. 
or  the  arbitrary  mandate  of  the  Court.  The 
decree  itself,  however,  seemed  to  imply  the  pe- 
rishable state  of  the  property ;  and  besides,  inter- 
locutory decrees  for  the  sale  of  property  are  sel- 
dom allowed,  unless  from  some  such  necessity. 
This  alone  was  sufficient  to  put  the  party  on  the 
inquiry.  A  Court,  also,  and  its  officers,  (unlike 
owners,)  cannot  be  presumed  acquainted  with  the 
quality  and  condition  of  the  property  offered  for 
sale ;  and  the  nature  of  the  property  itself  (as  we 
shall  presently  see)  excluded  the  possibility  of 
the  Marshal  or  his  agent's  possessing  any  know- 
ledge not  equally  within  the  reach  of  the  purcha- 
ser's observation.  These  circumstances  bring  the 
case  entirely  within  the  position  just  laid  down, 
and  more  extensively  expressed  and  well  illustra- 
ted, in  Fanblanque.'  It  is  a  rule  of  law,  no  less 
than  of  moral  justice,  that  if  both  parties  be  igno- 
rant of  the  quality,  a  loss,  if  any,  must  be  sustain- 
ed by  the  purchaser :  Vigilantibui  nan  dormien- 
tibui  jura  mbserviunt.^  If,  then,  the  vendor  have 
knowledge  of  patent  defects  discoverable  by  ordi- 
nary attention,  the  disclosure  of  them  is  a  duty 
but  of  imperfect  obligation,  and?  he  cannot  be 
charged  by  the  purchaser,  unless  there  has  been  a 
eoncenlment  ex  induOria,  or  a  waitanty.'    Nay, 

s  PmM.  Eq.  S79,  note  12. 

h  Hoh.S4r.    ^Da^,  128.    1  aiyw.464.    1  jEbnim,50. 
c  S^  read.  1,2. 195.  200.    2  Jkry  389.    7Joknt.R^. 
S92.    4  Dig.  4. 4. 16. 4. 
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1824.  further,  a  purchaser  is  not  presumed  to  have  been 
^[^1^^^^  put  off  his  guard,  and  diverted  from  his  inquiry ,  bjr 
Aiia^  the  vendor's  commendation  of  the  goods.  Even 
under  the  iBdilitian  edict,  the  maiiib  was  rimplex 
commendatio  nan  cbligat;  for  though  that  law 
aimed  at  producing  the  utmost  good  faith  in  sales, 
yet  it  was  also  a  rule  of  the  civil  code,  that  ''in 
buying  and  selling,  the  law  of  nations  connives  at 
some  cunning  and  overreaching  ;*'  inpretio  emp- 
iionis  et  venditianis  naturalitur  licet  cantrahen- 
Hbui  $e  circumvenire ;  and  our  law  has  ajdopted 
these  principles,  in  regard  both  to^  eommendatian 
and  enhancement  of  price.  We  arie,  then,  brought 
to  the  inquiry,  Jirst,  whether  the  soundness  of  the 
price  paid  will  entitle  the  purchaser  to  a  sound  ar- 
ticle, or  to  compensation  for  its  defects ;  secondly f 
whether  there  has  heen  a  sale  by  sample  in  this 
case,  and  what  is  the  true  meaning  of,  and  obliga- 
tion flowing  from,  a  sale  by  eample. 

Adtnitting  a  sound  price  to  have  been  paid  for 
this  tobacco,  we  contend,  first,  that  this  does  not, 
in  our  law,  insure  a  sound  and  merchantable  com- 
modity. Every  common  law  author,  Wooddeson 
excepted,*  sustains  this  position.  ''In  the  civil 
law,"  says  Lord  Coke,  "  a  sound  price  demands  a 
sound  article ;  but  it  is  not  so  in  the  common  law, 
in  which  there  must  be  either  frcmd  or  an  express 
warranty.^  Wooddeson's  position  is  unsustained 
by  any  authority ;  nor  has  it  been  subsequently  ap- 

a  Sugd.  Ven.  S.  1  TylRtf.AM.  2  Cm.  Om.  36».   2  DM. 
146.322.    2  IToodL  415. 
h  Co.UU.10€h. 
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proved  by  the  profibfriom  la  America,  Coke's  1824. 
Ucw  hnm  tieett  dmofrt;  univerMlljr  euiction^d.  ^|fj^|(^^ 
Wooddeeoii-e  doctrine  hai  been  id^^  only  in  AXk^ 
tbetwoCarolinae/andby  ftfevrelemenuuywritere 
in  dii»  ooantry.'^  ^  We  might  go  even  fivrdi^y  ^nd 
say,  that  if  the  vendor  not  only  retfdiYet  a  flillprice, 
bat  affirnw  the  gopHs  to  be  sound,  neither  the  fill- 
ness  of  the  price  nor  tfatf  fatsity  of  the  ^Enffirmation 
will  oblige  him  to  a  diminution  of  the  price.^  An 
impUedwarranty  as  to  9iMi/%^  whoUy  oiiinown 
to  the  ebmiDon  law,  aU  the  canes  of  iinirfied  war- 
ranty being. applicable  to.  Utle  only/  'The  ohlj 
ejtception  to  this,  miiy  be  in  the  sale  of  provisions, 
which,  if  unsbcind,  are  positively  noxious.  Bttt 
even  diis  exception,  thpugh  its  ^policy  is  obvioos, 
isiiieiiied/  The  name  doctrine  has  also  beeii 
maintained  in  equity/  No  implied  warran^,  then, 
call  be  inferred,:  either  A^m  the  fidttesaof  ibif. 
priee,  or  from  any  affirmation  bavinjg  be^n  made. 
AJad  even  in  those  Courts  where  a'aoond  prieeW 
becmlMrfdtounpi^^  <>f  the  soundnisitof 

tin  eoaiiiiodity,  21  has  been  hel<i»  that  if  the  pur- 
chaser hM^n^leeited^  inform  himself  of  such 
maiteni  within  his  observation,  as  might  have,  pre- 
vented the  pnrchase/  he  shall  bear  the  loss :  and,' 

mtlS^rir.  19-88Q. .  1  Ta^L  1.  2  Swifi^t  Conn.  £w,  130. 

hli^j€iM,;BqB^$SlA,  tS  Jokm.  Rep. 409.  2 Comet'T*  R. 46^ 

c  lTj6hm.'Bep.i6Bi     10  Ma$s,  Rep.  197. 

tir5Te».  508.  ^  ret*  678.   lOVea.^i.  Sugd.  Vend.  199; 

e  1  Ffmbl  109,373.  1  Johns.  Rqf.  9&  129-  n4.^JoIin8.  Rep. 
42t.    i  Bin.  R^.  iT^     6  Joknt.  Rep.  i.    2  Camee,  48.  •  tf.  B.* 
Rep.  176.  FeakeB  N.  P.  Cos.  123,   2  jSstf,448.  2  Cainet'  R. 
4*.  55.    lDaff.2l7v    4Da//.334. 
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IjBSM;     ffVtber^  even  6ta  express  wiirnsuitjr  woold.jiot  ex- 
i^JJ^J^^  tend  to  things  discernaUe  by  ordinaty  vigilance/ 

Aiiegre.  The  onlj  relnaining  groundi  then,  on  which  the 
appellant's  claim  can  rest,  is/  $eeondlyf  that  there 
has  hfien,  in  fact,  a  sale  by  sample^  and  that  this, 
inlaid/ implies  a  warranty  that  ihe  bulk  of  the 
d^imtniodity  shall  correspond  with  the  article  exhi- 
bited* We  deny  the  feet ;  and  contend,  that  no 
sale  bysample  ever  did  take  place;  and  as  to  the 
law  relating  to  sales  by  sample,  we  entertain  opi- 
ni^nf  0xtremely  different  from  those  which  have 
been  advance^. 

We  have  shoWh  that  the  common  law  knows 
but  two  sources  of  obligation  on  the  part  of  the 
vendori  in  regard  to  the  qudUty  of  the  article 
soldj  yiz.  fraud  and  expre$$  tparranttf;  and  that 
AQ  warranty  can  be  inferred  from  the  doctrine 
UHit  a. sound  price  insures  a  sound  commodity, 
thitv.principle  forming  no  part  of  our  jorispra^ 
dence.  The  only  remaining  source  of  obligatidn, 
thetefore,  is,  that  this  is  a  sale  by  sankpte;  bu^  to 
establish  this,  it  will  be  necessary  to  midntain  that 
the  ndkkd  preientation  of  a  p&riioH  of  Uhl  hulk 
of  the  commodity  sold,; is,  perse,  a  wafranfy 
that  the  Mk  shall  agree  in  quality  :wi1h  the  por- 
tion exhibited;  a  doctrine  by  no  means  sustaina- 
Ue  by  any  cases  which  have  been,  o^  can  be  cited, 
at  to  sales  by  sample.  We  fully  admit,  that  a 
aale  actually  by  sample,  is  tantamount  to  a  war- 
ranty; but  we  differ  materially  from  the  counsel 
M  to  what  constitutes  a  sample,  whicby  we  appine- 

a  2  CatMet' |{.  202. 
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bend,  is  technical,  and  flomething  vety  diflforent     1824. 
from  the  mere  exhibition,  at  the  tiipe  of  Ml6«  of  TbTiiowi 
a  part  of  the  commodity  ofiered  for  sale*  Alkigro. 

A  sample  is  a  portion  of  the  bulk  of  a  commo*- 
dity,  ethibi^  by  the  owner  or  bis  agents  with  the 
intention  to  induce  persons  to  buy^  expressing  the 
owner  or  agent  s  knowledge  of  the  general  diA- 
racter  of  the  whole,  and  his  willingif^ss  to  watrant 
to  the  purchaser  that  the  bulk  shall  correspono  in 
all  material  respects  with  the  part  exhibited^  It 
xi^HtfmiMJilical^^^  beiog  conven- 

tional, and  as  mritch  expressive  of  intentioii  as 
wbrdsn  Thus  We  prc^serve  tbd  Imrmony  df  the 
la^,  whtcJf  'exciudea  all  impMt  warranty  as  to 
quafitys  Yt^  deny  that  sale  by  a  portion  exhi* 
bitedi  is  oeeeasarUy  sale  by  fiM(i|»te  of  qkdMif: 
the  910  amma  m  fdiw^  and 

we  conceive  Uie  foUowlQg  to  be  esMbtial  circua»^ 
atane^lln  ihe  ciei^oii  of  thatwmrrurt^  el"  quitli^ 
wthiok  ttriiiea  from  the  Mb  by  sainptei  (l*)  I%at 
Ibe  venddf  be  the  mtmier,  or  ba^  sctoe  ptiviQr  or 
ittonexioawifhiitmi  oOiejrwtie  the  vefidee  cannot 
presume  him  W  bd  clothed  with  the  attthority  to 
watrant^  or  ppsMSMBd  of  that  knowledge  of  tbe 
qttalily  of  the  commodity  requisite  to  do  so.  lM. 
such  cases  the  portion  exhibited  is  merely  to  emr- 
Me  tlie  purchaser  to  form,  a  reasonable  judgment 
of  the  generic  or  specific  cbwacter  of  the  ebtth 
mndity ;  and  if  he  be  not  satisfied  of  thkr,!  ercf 
the  ihirness  of  the  seleo^iOA  of  the  i9attiple$  he 
flbonkl  demand  an  express  warmniy^  which  woidd 
|i0rMfiiaSy  obUgiite  llie  person  gimifiti  or  he  aay 
rejRiM  to  purchaacfi^    If  he  dp  neither,  emmt 
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1824,    emptor.  (20  There  mudt  be  a  waat  of  pawer  m 
;)^^J^^'  the  purchaser  to  examine  for  himself;  Hmt^  in  the 

AA^iA'  absence  of  such  power,  the  presumption  is  greatly 
strengthened,  that  the  portion  exhibited  is  to 
serve  in  lieu  of  examination*  (3.)  It  should  ap- 
pear that  the  purchaser  was  in  search  o(  qwUitfp 
that  he  desired  to  exercise  some  judgment,  and 
placed  some  reliance  on  the  quality  of  the  portion 
exhibited;  since,  if  the  saAiple  had  no  operation 
in  determining  the  mind  to  purpbase,  no  such  in- 
fluence ought  to  be  Ascribed  to  it.  (4.)  There 
must  be  some  further  manifestation  of  intention  to 
exhibit  the  portion  as  a  sample  of  quality,  than  thc^ 
mere  fact  of  its  presence:  the  minds  of  the  seller 
and  purchaser  must  j^ave  concurred  on  this  point, 
and  the  part  must  be  shown  aniVtio  warrantizandt. 
(&.)  What  is  declared  in  connexion  with  the  ^ex- 
hibition  of  this  portion,  must  be  something  more 
than  mere  opinion ;  for  if  a  sample  be  given  of 
what  the  purchaser  knows  the  seller  Aot  newr 
seen,  it  must,  from  the  very  nature  of  things,  be 
matter  of  opinion  only  that  the  commodity  will 
correspond  in  bulk  with  the  part  shown. 

The  sale  in  this  case  was  under  judicial  autho- 
rity; the  purchaser  well  knew  thai  the  CouH  and 
its  officers  possessed  little  or  no  knowledge  of 
this  tobacco;  they  were  neither  the  growers, 
packers,  nor  owners  of  the  commodity;  and,  con* 
sequently,  eveii  supposing  the  Marshal  competeiit 
to  warrant,*  there^  would  be  no  warranty  of  the 
quality,  unless  the  purchaser  bad  reason  to  sup- 
pose that  the  Marshal  or  auctioneer  had  nearly  the 
same,  knowledge  as  the  owner.     The  case  of 
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Gardner  v.  OrMf,^  cited  on  the  other  tide,  ibr-:  1SS4. 
tifies  this  view  of  the  subject,  for  there  the  ipecl*  .^TJTJJ^ 
men  exhibited  came  direct  from  the  owner^  and 
the  plaintiff  had  a  verdict,  not  only  because  he 
had  not  opportunity  to  examine  for  himself,  but 
because  the  commodity  in  bulk  could  not  be  sold 
at  all  under  the  denomination  ottDoste  $ilkf  which 
the  specimen  ciertainly  was.  To  the  same  effect 
is  the  case  of  Laing  t.  Fidgeon^  where  the  goods 
were  manufactured  by  the  defendant,  to  whom 
the  plaintiff  had  sent  patterm  of  the  comoiodity 
he  wanted,  which,  when  sent,  was  found  wholly 
unsaleable.  -  Now,  here  the  purdiaser  exhibited 
tbe  sample,  and  the  manufacturer^,  by  shipping 
the  article  to  him,  adopted  the  jsample,  ^uid*  the 
plaintiff  fully  relied  on  having  an  article  fairly 
corresponding  with  it.  In  all  the  ciases  relied  on 
by  the  appellant,  it  will  be  found  that  the  jrfaiptiff 
had  no  opportunity  of  judging  for  himself;  whereas 
here  the  appellant,  and  every  other  purchaser, 
had  full  liberty  to  examine.  The  authoritiep  are* 
explicit,  that  tbe  specimen  exhibited  must  have 
been  relied  on  as  indicating  th  quality,  and  so 
are  all  the  forms  of  pleading  in  such  cases.'  In 
Brudfardv.  Dams,''  a  case  much  r^ied  xm  bythe 
appellants,  the  Court  expressly  instructed  the  jury, 
that  if  they  believed  it  was  the  intention  of  the 
defendant  so  to  represent,  by  exhibiting  the  sam- 
ple, then  the  plaintiff  wpuld  be  entitled  to  a  ver- 

a  4  Camp.  144. 

h  6  Tauni.  108.    4  Camp.  lOi>. 

e  18  M(ui.  Rep.  140 
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1824.     diet ;  clearly  showing  the  Court's  opiniooy  that 
ij5J^^J^  the  mere  exhibition  of  a  specimen  is  tkoi^per  se,  a 

AJii^  sale  by  sample.  To  the  same  effect  is  the  case  of 
Chapman  v.  March.''  But  in  the  case  under  con- 
sideration,  every  circumstance  combines  to  show 
that  there  was  no  intention  to  warrant,  and  these 
circumstances  were  perfectly  well  known  to  the 
purchaser. 

The  specimen  exhibited,  and  what  is  declared 
in  regard  to  it,  may  be  evincive  of  opinion  only, 
in  which  case  all  the  authorities  agree  that  there 
is  no  sale  by  sample.^  Hibhert  v.  8hee*  has  been 
much  relied  on  by  the  appellants*  counsel.  It 
must  be  recollected,  however,  to  have  been  con- 
ceded in  that  case,  that  the  sale  was  by  sample, 
and  the  only  question  was.  Low  far  the  commodity 
corresponded  with  the  sample.  The  sugar  had 
been  purchased  by  a  sample,  which,  after  long 
exposure  to  the  sun,  had  lost  its  colouring  matter ; 
the  plaintiff  supposed,  therefore,  that  he  was 
getting^ugar  nearly  white,  because  he  had  Aright 
to  presume  that  the  samples  were  fresh. 

The  Aitorfiey-Generalf  for  the  appellants,  in 
reply,  insisted  upon  the  evidence  to  show  that  this 
was,  in  fact,  a  sale  by  sample.  The  jurisdiction  of 
the  Court  below,  as  a  Court  of  Admiralty,  was  ad- 
mitted ;  the  objection  to  it  having  been  waived. 

a  19  Johm.  Rqi,  29l.    20  lb.  196. 

^2Caiii6t,55.    ST.R.57.   20  Johnt.  Rip,  203.   Zdmyn. 
CM.  273. 
c  Camp.  Rep^  lis. 
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How  ought  this  jurifidiction  to  have  been  exerei*     1^4. 
Bed  ?    The  libeUaat^B  claim  was  in  rem^  and  in  llie  ^pba^^nlbi 
alternative/  for  the  fair  value  of  the  property,  if   Aiiegre. 
transmuted.    He  now  asks  vastly  more.    If  the 
specific  thing  had  been  preserved  in  die  custody  of 
the  Court,  he  would  have  received  nothing  but  its 
real  effective  value.      How^  then,  can  he  claim 
more,  in  consequence  of  the  sale ?    How  cana 
Court  of  justice  permit  such  injustice  to  be  done 
to  an  incidental  suitor,  who  has  purchased  under 
its  decreeip    A  sale  by  sample  is  a  symbolical 
warranty.    A  sale  by  sample  is  where  a  portiov 
of  the  thing  is  sbown>  as  a  specimen  of  the  entire 
commodity.     The  language  of  Mr.  Chief  Justice- 
Parker,  in  Broif/br^f  17.  Jifan/y,*  applies:  ** Among ^, 
fair  dealers,  there  could  be  no  question,  that  the 
vendor  intended  to  represent  that  the  article  sold 
was  like  the  sample  exhibited  ;  and  it  would  be  to 
be  lamented,  if  the  law  should  refuse  its  aid  to  the 
party  who  had  been  deceived  in  a  purchase  so 
made.''    The  sample  could  not  have  been  exhi- 
bited merely  to  show.the  generic  character.    The 
principle  of  the  legal  rule  is^  the  impression  whfc^ 
is  naturally  produced  on  the  mind  of  the  ven*^ 
dee,  by  the  production  of  the  sample.     Xhei  Mar- 
shal and  auctioneer,  although  acting  under  the  au- 
thority of  the  Court,  must  be  considered  as  the 
agents  of  the  x)wners  of  the  goods.  If  these  judicial 
agents  proceed  exactly  as  a  merchant  woidd  have 
done,  under  the  same  circumstances, .  the  pur- 
chaser has  a  right  to  draw  the  same  inference  ^as 

a  13  Ma99.  Rep.  149. 
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1824;  iotbecaflenKfapmateiale;  TheCioAiithaa^pow- 
^5J^"jJ^  er  to  Tilieve,  and  wMlrelieve^  upon  tb^aaitie  [htn- 
AXhvm  ciplw  wiiicli  goven  a  Court  df  eqiii^  while  it '  ia 
in  fieri.  .  The  rulea  of  the  Roman  law  on  this  tub- 
ject  haire  never  been  inoorporated  into  our  muni- 
oipal  code,  and  we  arerattor  talookto  ijhe  ana* 
logpua  practioe  of  the  Courts  of  Equity.  The  elr- 
cuiiiataBce  of  its  being  a  judicial  sale,  so  far  from 
ita  disabling  the  Court,  gives  it  the  more  Autborify 
to:redre88  the  party,  in  ease  of  miiitake  or  misre- 
preaentation,  even  in  a  state  of  facta  where  relief 
wooU  not  be  granted  in  a  private  sale/  It  lia¥ 
complete  control  over  the  whole  subject,  and  may, 
therefore,  do  the  most  liberal  justice/  Even  M<- 
mitting.  that  the  officers  of  the  Court  have  no  aii* 
thority  to  wammt  eipressly,  or  by  legal  impliea- 
tion,  still  the  Court  may- interfere ;  and,  pursuing 
the  example  of  a  Court  of  equity^  may  do  justice  to 
those  whd  have  suffered  an  incidentail  injury  from 
jodieial  proceedings,  which  are  entirely  initmtoi. 

Mmh  lea.  Mr.  Justice  Thompson  delivered  the  <^nion  of 
dbeComrt,  and  after  stating  th&  case,  proceeded 
as  follows:/ 

Upon  the  argument  in  this  Courts  i  the  counsel 
for  the  reQM)ndent  abandoned  the  objection  to  the 
jurisdiction  of  the  Court.  It  becomes  unnecesmry, 
tharafore,  that  we  should  notice  that  question. 

In  examining  into  4be^  merits  of  the  <^m  siftt 
up  by  the  appellant,  in  his  petition,  it  ought  to  t>e 
borne  in  mind,  that  the  Monte  AJlegre  add  ;her 
cargo  were  illegally  captured  and  brought  within 
the  United  Btatea,  and  that  judgment  of  rdstitu* 
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tioD  ha0  been  awarded  in  favour  of  the  original  1824. 
ownenu  (7  Wheat.  Bep.  520.)  Granting  the  ^JTiSS' 
claim  now  aet  up,  will  be  throwing  upon  the  auh'** 
owners  an  additional  aaorifice  of  their  property^ 
without  any  miaconduet  of  theirs,  but,  on  the 
contrary,  growing  out  of  the  illegal  and  wrongiul 
acts  of  others.  Such  a  result,  in  order  to  receive 
the  sanction  of  a  Court  of  justice,  ought  to  be 
called  for  by  some  plain  and  well  settled  princi- 
ples of  law  or  equity.  It  may  be  said  that  the 
appellant  is  not  chargeable  with  any  of  the  mis- 
conduct  imputable  to  those  who  have  occasioned 
the  loss  upon  the  Monte  AUegre  and  her  cargo. 
But  when  one  of  two  innocent  persons  must  suffer, 
he  to  whomis  imputable  negligence,  or  want  of 
the  employment  of  all  the  means  within  his  reach 
to  guard  against  the  injury^  must  bear  the  loss. 

The  proceedings  to  obtain  the  order  of  sale  of 
thetobacco,.  were  without  the  knowledge  or  con- 
sent of  the  ownenB,  and  their  prpperty  exposed  to 
sale  against  their  will.  The  appellant  became  the 
purchaser  voluntarily,  and  with  full  oppiortunity  of 
informing  himself  as  to  the  state  and  condition  of 
the  tol^cco  be  purchased.  The  loss,  therefore, 
for  which  he  now  seeks  indemnity,  has  come  upon 
him  by  his  Own  negligence. 

Keeping  in  View  these  considerations,  'we  pro- 
ceed to  an  examination  of  the  appellant's  claim, 
which,  if  sustainedf  must  be  on  the  ground  of 
fraud,  or  warranty, .  or  some  principles  peculiar 
to  admiralty  jurisdictiira,  and  unknown  to  the 
common  law. 

VtfbvIX.  81 
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1824.  If  the  appellant  has  rastatned  an  injury,  bf  a. 
^f^^^L^  fraud  not  imputable  in  any  ^manner  to  the  appellee, 
AUegm.  it  would  be  obviously  unjust  that  he^  or  bispro- 
No  proof  of  P^i^7>^ould  be  made  answerable  for  the  damages* 
^  to^  .i5^^9  P^''  ^^  ^^^  V^^^  '**  *^  ^^®^  affords  the  least 
ffidt'iSr*"  countenance  to  the  idea,  that  the  appellee  had  any 
agency,  directly  or  indirectly,  in  the  sale  of  the 
tobadco;  he,  of  course,  cannot  be  chargeable  with 
fraud,  and  this  alone  would  be  sufficient  to  reject 
any  claim  on  this  ground.  But  any  allegation  of 
fraud  is  not  better  supported  against  the  Marshal 
or  auctioneer.  The  petition  does  not  allege  di- 
MCtly^  and  in  terms,  fraudulent  conduct  in  any 
one;  but  only  states,  that  from  the  representa- 
tions of  the  Marshal  and  auctioneer,  the  peti- 
tioner, and  other  purchasers,  believed  the  tobacco 
to  be  sound  and  merchantable,  and  that  under 
such  belief  he  became  a  purchaser,  at  a  fair  price 
for  sound  and  merchantable  tobacco.  Whet^her 
this  allegation  is  Sufficient  to  let  in  an  inquiry  at 
all  upon  the  question  of  fraud,  is  unnecessary  to 
examine,  because,  if  sufficiently  alleged,  it  is 
wholly  unsupported  by  proof  No  witness  under- 
takes to  i^ay  that  the  Marshal  made  any  represen- 
tations whatever  respecting  the  tobacco ;  and  the 
Marshal  himself  testifies  that  he  was.  present  at 
tlie  sale,  which  was  made  by  the  auctioneer  under 
his  direction,  and  that  he  gave  him  no  instructions, 
other  than  telling  him  it  was  piiblic  property,  rad 
was  to  be  sold  as  it  was,  and  by  ordctt  of  the 
Court.  Nothing  was;  therefore;  •  done  'by*  the 
Marshal,  calculated  to  mislead  dr  detiei^d'purehar 
sers.    And  the  auctioneer  testifies  that  bd  knew 
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the  property  wafi  sold  by  order  of  the  Court,  and     1824. 
that  he  received  from  the  Marshal  no  instructions  ^bTlfoDte 
other  than  to  sell  for  cash ;  that  there  was  no    Aiiecre. 
deception  intended  or  practised  in  the  sale.    And 
that  this  was  true,  so  far  as  respected  himself,  is 
AiUy  confirmed  by  the  fact,  that  the  house  of 
which  he  was  a  partner,  after  the  sale,  and  before 
the  shipment  to  Gibraltar,  purchased  ore  third  of 
the  tobacco  from  the  appellant. 

There  is,  therefore,  no  colour  for  charging  any 
one  with  fraudulent  conduct  in  the  sale  of  the  to- 
bacco. And,  indeed,  this  did  not  seem,  on  the 
argument,  to  be  relied  upon  as  a  distinct  and  inde- 
pendent ground  for  relief,  but  only  to  be  brought 
in  aid  of  the  claim,  on  the  ground  of  warranty, 
which  we  proceed  next  to  examine. 

It  was  made  a  question  on  the  argument,  by  the 
counsel  for  the  appellee,  whether  the  evidence  in 
the  case  warranted  the  conclusion,  that  the  to- 
bacco, at  the  time  of  the  sale,  was  in  as  deterio- 
rated a  state  as  it  was  found  at  Gibraltar?  Ac- 
cording to  the  view  taken  by  the  Court  of  the 
case,  this  inquiry  becomes  wholly  unnecessary. 
It  would  be  very  reasonable  to  conclude,  that  if 
the  tobacco  was  in  a  decaying  condition  at  the 
time  of  sale,  it  would  become  more  injured  by 
lapse  of  time.  But,  were  the  inquiry  necessary, 
the  agreement  of  the  counsel,  filed  the  18th  of 
May,  1822,  would  seem  to  put  that  question  at 
Test,  for  it  is  there  expressly  admitted,  that  the 
lobacco  sustained  no  damage  on  the  voyage. 

b  support  of  the  claim,  on  the  ground  of  war-  wamnty. 
ran^,  it  it  said,  this  was  a  sale  by  sample,  and 
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1824.    that  all  such  sales  carry  with  them  a  guaranty^ 
^^^^11^^  that  the  article,  in  bulk,  is  of  the  same  quality,  ill 

Aikgre.  all  respects,  /as  the  sample  exhibited*  If  the  rules 
of  law  which  govern  sales  by  sample,  are  at  all 
applicable  to  this  case,  it  becomes  necessary,  to 
ascertain  by  whom  the  warranty  is  made.  In  pri^ 
vate  transactions,  no  difficulty  on  this  head  can 
arise.  A  merchant,  who  employs  a  broker  to  sell, 
his  goods,  knows,  or  is  presumed  to  know,  the 
state  and  condition  of  the !  article  he  offers  for 
sale ;  and  if  the  nature  or  situation  of  the  pro- 
perty is  such  that  it  cannot  be  conveniently  exa- 
'mined  itf  bulk,  he  has  a  right,  and  it  is  for  the 
convenience  of  trade  that  he  should  be  permitted, 
to  sejecta  portion,  and  exhibit  it  as  a  specimen  or 
sample  of  the  whole  i  and  that  he  should  be  held 
responsible  for  the  truth  of  such  representation. 
The  broker  is  his  special  agent  for  this  purpose, 
and  goes  into  the  market,  clothed  with  authority 
to  bind  his  principal.  In  such  cases,  if  the  arti- 
cle does  not  correspond  with  the  sample,  the  in- 
jured purchaser  knows  where  to  look  for  redress; 
and  the  owner  is  justly  chargeable  with  the  loss, 
as  he  was  bound  to  know  the  condition  of  his  own 
property,  and  to  send  out  a  fair  sample,  if  beun* 
^ertook  to  sellin  that  way. 

lo  judkui     But  in  judicial  sales,  like  the  present,  there  is 

lalei,  there  It  ^  i  .  rni 

nowiwantjr.  no  aualogy  whstcver  to  such  practicc.  Tnepror 
ceedings  are,  altogether,  hostile  to  the  owner,  of 
the  goods  sold,  which  are  taken  against  his  wili^ 
and  exposed  to  sale  without  his  consent.  And  it 
would  be  great  injustice,  to  makehim  rosponaible 
for  the  quality  of  the  goods  thus  tafcen  from  him* 
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Nor  can  the  Manbal^  or  auctioneer^  while  acting  1824. 
within  the  scope  of  their  authority ,  be  considered,  ^nleMontd 
in  any  respect  whatever^  as  woLrranting  the  proper-  AUesn- 
ty  sold*  The  Bfarshal^  from  the  nature  of  the 
transaction,  must  be  ignorant  of  the  particular  state 
and  condition  of  the  property.  He  is  the  mere 
minister  of  the  law,  to  execute  the  order  of  the 
Court ;  and  a  due  discharge  of  his  duty  does  not  re- 
quire more,  than  that  l^e  should  give  to  purchasers 
a  fair  opportunity  of  examining,  and  informing 
themselves  of  the  nature  and  condition  of  the  pro- 
perly (^ered  for  sale.  An  auctioneer,  in  the  or- 
dinary discharge  of  his  duty,  is  only  an  agent  to 
sell;  and  in  the  present  case,  he  acted  only  as  the 
special  agent  of  the  Marshal,  without  any  authori- 
ty, express  or  implied,  to  go  beyond  the  single 
act  of  aelling  the  goods.  And  the  Marshal,  as  an 
officer  to  execute  the  orders  of  the  Court,  has  no 
authority,  in  his  official  character,  to  do  any  iact 
that  shall,  expressly  or  impliedly,  bind  any  one  by 
warranty.  If  he  steps  out  oif  his  official  duty,  and 
does  what  the  law  hlus  given  him  no  authority  to  do, 
he  may  make  himself  personally  responsible,  and 
the  injured  party  must  look  to  him  for  redress. 
With  that  question,  however,  we  have  not,  neces- 
sarily, any  concern  at  present.  But  in  that  point 
of  view,  we  see  nothing  in  the  present  case,  to 
justify  the  conclusion,  that  the  Marshal  went  be- 
yond what  was  strictly  his  official  duty.  This  was 
not  a  sale  by  siample,  according  to  the  mercantile 
understanding  of  that  practice,  or  the  legal  accep- 
tation of  the  term.     In  such  sales,  the  purchaser 
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1824.  trusts  entirely  to  his  ^warranty ;  and  in  general  is 
i^J^^J^^  not  referred  to,  nor  has  he  an  opportunity  of.ez^ 
▲itegie.  amining,  the  article  in  bulk ;  and|  at  all  events^  is 
not  chargeable  with  negligence,  if  he  omits  to 
ndakethe  examination,  which  he  has  it  in  his  jxiw* 
er  to  do.  Although  most  of  the  witnesses  ^peak  oi 
the  tobacco  exhibited  at  the  auction,  as  a  sample, 
we  must  look  at  the  whole  transaction^  and  see 
what  is  the  judgment  of  law  upon  it,  and  not.  be 
governed  by  what  may  be  miscalled  a  sample. 
The  Marshal  denies  that  he  ever  authorisBed  the 
auctioneer  to  sell  by  sample ;  he  sigfy^.be  sawscMm 
seroons  opened,  but  he  supposed  it  was  to  show 
the  description  of  property,  or  the  sp6<^s  of  goods 
offered  for  sale ;  that  he  never  examined  the  to- 
bacco himself^  and  knev  nothing  about  it ;  that  he 
never  did  aeB  by  sami  le,  and  never  conceived 
hims^f  auUioriSedso  to  do ;  and  the  auctioneer 
does  not  pretend  to  have  had  toy  authority  orin'^ 
structions  from,  the  Marshal  to  sell  by  sample. 
Whatever,  therejforej  Orotti  the  testimony  of  the 
auctioneer,  bears  the  appearance  of  a  sale  bysam* 
pie,  wnfe  of  his  own  mere  ttioljoni  ^ind  without'  t»' 
thority ;  and  if  the  appellaiit  faiis  heen  misled .  by 
any  one^it  must  have  been  the  auctioneer;  «nd  if 
he  haa  exceeded. his  aothori^,  so  as  to  make  biai^ 
self  personidly  ifesponsible^  redreini,  if  at  aB  tei  be 
hadi  must  be  from  him  ahme;  add  in  exaimning 
his  testimony,  it  ought  not  to  be  lost  sight  of;  tbat^ 
after  the  sale,  hebecame  interested  in  the  purchase, 
and  probably  looks  to  the  event  of  this,  suit  fiir.  in- 
demnity for  his  own  loss.  But  his  testimonyt  when 
taken  together,  affords  no  just  inference  against 
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him.  He  states,  that  a  part  of  the  totmceo  was  sto*  1824. 
iedatFeir*Poii)t,a  pnt  on  Smith's  wharf,  and  ^£^^ 
from  silty  to  eighty  seroons  in  the  warehodse  of  Aikgre. 
himself  and  partner,  toAtcA  wu  $o  annowneed  at 
tketime  of  the  sale ;  that  fifteen  or  twenty  seroons 
were  taken  into  the  street,  out  of  which  three  or 
four  were  opened;  as  a4Ntmple  of  the  whole  paroet, 
by  which  the  whole  quantity  was  sold.  But  he 
also  states,  that  the  mode  in  which  thie  tobacco 
tM»  $Mf  i$  the  uiual  ami  ordinary  mode  in 
ichich  merchandiee  i$  generally  $old  ai  auction, 
when  no  specific  direction*  to  the  contrary  are  gi* 
ven.  This  shows  very  satisfactorily,  that  he  did 
not  understand  the  sale  to  be  fty  eampU,  in  the  le- 
gal sense  of  the  term,  so  as  to  carry  with  it  a  war^^ 
ninty.  For  sales  at  auction,  in  the  usulil  mode^ 
are  never  understood  to  be  accompanied  by  a  war- 
ranty. Auctioneers  are  special  agents/  and  have 
only  authority  to  sell,  and  not  to  warrant,  unless 
specially  instructed  so  to  do.  Information  was 
given  to  those  who  attended  the  auction,  where 
tihe  tobacco  was  stored^  to  give  them  an  opportu- 
mty  of  eiamining  tt^  if  they  were  disposed  to  do 
iti  'Some  who  attended  widia  view  of  purchasing, 
did  examine,  and  satisfied  themselves  that  it  was 
unsound;  Not  only  that  which  was  stored  at  adis- 
tinoevras  found  in  this  condition,  but  also  that 
whibhwasin  the  store  house,  where  the  auction 
was  held,  uid  under  the  immediate  view  of  purcha- 
sers. The  appellant  had  it/ therefore/ in  his  pow- 
er^ to  obtain  the  8a:me  inlbrmatioh  with  refipeet  to 
the  condition  of  the  tobacco,  if  he  had  thought  it 
worth  while  to  give  himself  the  trouble.    So  that 
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1824.    Whatever  loss  Bd  ha«  sustained  is  attribtttable 
"^P^^^^^  solely  to  his  own  negligence,  without  the  fiudtor 
AUesre,    misconduct  of  any  one ;  and  the  law  will  not»  and 
ought  not,  to  afford  him  redress.    In  sales  of  tliis 
description  particularly,  and  generally  in  all  judi- 
cial sales,  the  rule  caveaf  en^iformust  necMsarily 
^ppiyrftom  the  nature  of  the  transaction;  there 
being  no  one  to  whom  recourse  can  be  had  for  in- 
demnity against  any  loss  which  may  be  sustained. 
iJ^^^AdiSurJ     la  there,  then,  any  thing  peculiar  in  the  jwwen 
l^^^*    of  a  Court  of  Admiralty  that  will  authorize  its  inter* 
Y«ni«d  by  the  positiou,  or  justify  granting  relief  to  which  a  party 
M  In  other  is  uot  entitled  by  the  settled  rules  of  the  common 
^^        law?    We  know  of  no  such  principle*    C^laurts 
of  Admiralty  proceed,  in  many  cases,  tn  rem.   Bat 
this  does  not  alter  the.  principles  by  which  they 
are  to  be  governed  in  the  disposition  of  thefM. 
It  :is  true  that  the  proceeds  of  the  Monte  Allegre 
and  her  cargo  remain  in  the  Circuit  Cotut,  and 
maybe  subject  to  the  order  of  this  Court,  if  a 
proper  case  was  made  out,   which,   in  law  or 
equity,  fixed  a  charge  upon  this  fund.    These  pro- 
ceeds are  in  Court  as  the  property  of  the  original 
owners,  and  for  distribution  only.    And  if  such 
owners  would  not  be  liable  at  law  for  the  loss  upon 
the  tobacco,  it  is  not  perceived  that  any  principles 
of  justice  or  equity  will  throw  such  loss  upon  their 
property.     The  principle,  if  well  founded,  can- 
not depend  upon  the  contingency,  whether  or  not 
the  proceeds  shall  happen  to  remain  in  Court  until 
the  defect  in  the  article  sold  is  discovered.     If  the 
proceeds  are  liable,  they  ought  to  be  followed  into 
the  hands  of  the  owner  after  distribution ;  and  if 
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tliey  eluinat  be  reached,  the  remedy  ought  to  be     1824. 
inper$onam.    Such  is  the  end  to  which  the  doc-  ^^*^^2^ 
trine  must  inevitably  lead,  if  well  founded.    But    AUagn. 
it  is  presumed  no  one  would  push  it  thus  &r. 

There  is  no  rule  in  Courts  of  equity  to  sanction  ^J^*^^  ^ 
what  is  now  asked  for  on  the  part  of  the  appel- 
lant. The  case  of  Savile  v.  SomU,  (1  P.  Wmi. 
746.)  is  not  at  all  analogous.  The  applicatioa 
there,  was  to  compel  the  purchaser  of  certain  pro- 
perty to  complete  his  contract,  he  wishing  td  for-^ 
feit  his  deposit,  and  go  no  farther ;  and  the  ques- 
tion was,  whether  he  should  be  compelled  to  go 
on  and  coinplete  the  contract:  and  the  Court 
permitted  him  to  forfeit  the  deposit,  considering  it 
a  hard  bargain,  not  fit  to  be  executed.  But,  in 
the  case  before  us,  the  contract  ^as  executed. 
Every  thing  respecting  it  had  been  consummated 
months  before  the  discovery  of  the  damaged  con- 
dition of  the  tobacco.  The  property  had  been 
delivered,  and  the  consideration  money  paid ;  and 
the  bargain  was  as  much  beyond  the  control  of  the 
Court,  as  if  the  discovery  of  the  defect  had  been 
made  years  afterwards.  We  afe, therefore;  brought 
back  tp  the  question,  whether,  in  sales  like  the 
present,  the  rule  caveat  emptor  is  to  be  applied ; 
and  thinking,  for  the  reasons  already  suggested, 
that  it  is,  the  decree  of  the  Circuit  Court,  dismis- 
sing the  petition,  must  be  affirmed. 

Decree  affirmed. 

Vol.  IX.  82 
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[Paactigb.] 

M'lvsR  attd  others  v.  Wattles. 


WlMMthf  writ  oC  «rrDr  If  dismiBsed,  for  want  of  juxifdictioiii  nd 
cotti  ar9  allowed. 

lERROR  to  the  Circuit  Court  for  the  District  of 
Cbhimbia* 

Feb.  idfA.  XJpoA  inspection  of  the  record,  it  appeared  that 
the  sum  in  contrdversy  was  below  one  thousuid 
dollars,  and^  thereupon,  the  Court  directed  the 
writ  of  error  to  be  dismissed. 

Mr.  Taylor,  forthedefend8(ntineitor/ind?iBd 
for  costs. 

Mr.  Chief  Justice  Marsball  said,  that  ib  all 
cases  where  die  cause  it  dismissed  for  want  Of  ju-^ 
risdiction,  no  costs  are  allowed. 

Motion  denied. 


OF  THE  UNITED  STATES. 
[CovsTBUCTioir  or  Statute.] 

Walton,  Plaintiff  in  Error, 

V. 

The  United  States,  Defendants  in  Error* 

Jnder  the  ftd  and  4th  sections  of  the  act  of  the  8d  of  March,  1797, 
ch.  968.  a  certified  transcript  from  the  books  of  the  Treasury  is 
evidence  against  the  defendant ;  and  no  claim  for  any  credit  can  be 
admitted  at  the  trial,  which  has  not  been  presented  to,  and  disal- 
lowed by,  the  accounting  officer  of  the  Treasury,  (unless  in  the 
cases  excepted  by  the  act,)  although  no  proceedings  have  been  had 
against  the  debtor,  under  the  act.  of  the  8d  of  March,  1795,  ch. 
t89.^  by  notification  from  the  Treasury  Department,  requiring  him 
to  render  to  the  Auditor  of  the  Treasury  his  accounts  and  vouchers 
fer  settlement. 
^^Bore,  Whedier  the  act  of  the  8d  of  March,  1795,  ch.  289.  is  not 

vwttt^ly  repealed  by  the  act  of  the  8d  of  March,  1797,  ch.  868.  ? 
The  official  bond  given  by  a  Receiver  of  Public  Moneys,  does  not 
extinguish  the  simple  contract  debt  arising  from  a  balance  of  ac- 
count due  from  him  to  the  United  States.    An  action  of  assumpsit 
for  the  balance  of  aceount,  and  an  action  of  debt  upon  the  bond 
against  the  prindpal  and  suieties,  may  be  maintained  at  the  same 
time. 
In  an  action  against  the  Re6eiver,  not  describing  him  in  his  official 
capacity,  evidence  may  be  given  of  moneys  received  in  his  official 
capacity;  and,  under  a  comt  for  money  had  and  received,  evi- 
dence may  be  given  of  pnbHe  stock  received  by  him,  where  such 
stock  is,  by  law,  made  receivable,  at  par,  in  payment  for  lands  sold 
by  the  United  States. 
It  is  not  necessary  that  a  bill  of  exoeptions  should  be  formally  drawn 
and  signed  before  the  trial  u  at  an  end.    The  exception  may  be 
taken  at  the  trial,  and  noted  by  the  Court,  and  may,  afterwards, 
during  the  term,  be  reduced  to  form,  and  signed  by  the  Judge. 
But,  u  such  cases,  it  is  signed  immc  jms  lime,  and  purports,  on 
its  face,  to  be  the  Mune  as  if  actually  reduced  to  form,  and  signed 
during  die  trial.    It  would  be  a  fatal  error  if  it  were  to  appear 
otherwise. 
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THIS  cause  was  argued  by  Mr.  C2ay,  for  the 
plaintiff  in  error,  and  by  the  Attametf-Oeneralf 
for  the  defendants  in  error. 

Mtnk  17M.     Mr.  Justice  Duvall  delivered  the  opinion  of 
the  Court. 

The  plaintiff  in  error  in  this  case,  who  was  de- 
fendant in  the  Court  below,  was  a  receiver  of  pub- 
lic money,  in  one  of  the  land  offices  in  the  District 
of  Mississippi,  and  being  indebted  to  the  United 
States  in  a  large  amount,  an  action  of  assumpsit 
was  instituted  against  him,  to  recover  the  balance 
due,  which  was  stated  to  be  jf  102,478  851,  made 
up  of  cash  and  stock;  viz.  in  cash,  ;^93,639  S8i, 
and  in  Mississippi  stock,  ;^8,838  92.  The  de- 
claration contains  only  one  count,  'which  is  for 
money  lent  and  advanced,  laid  out  and  expended, 
and  for  money  had  and  received.  To  this  the 
general  issue  of  non  asmmprit  was  pleaded^  and 
issue  was  joined.  The  attorney  for  the  USpited 
States,  to  support  the  claim,  offered  in  evidence 
a  transcript  from  the  books  and  proceedingis  of 
the  Treasury,  authenticated  under  the  seal  of  the 
Department,  pursuant  to  an  act  to  provide  more 
effectually  for  the  settlement  of  accounts  between 
the  United  States  and  receivers  pf  public  money^ 
passed  on  the  3d  of  March,  1 797 ;  to  the  admis- 
sion of  which  evidence  the  attorney  for  the  de- 
fendant objected : 

1.  Because  there  had  not  been  any  proceedings 
against  him  under  the  act  of  the  3d  of  March, 
1795,  entitled,  "  An  act  for  the  more  effectual  re- 
coverv  of  debts  due  from  individuals  to  the  United 
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States/'  by  notification  from  the  Treasury  Depart-     ISM. 
menty  requiring  him  to  render  to  the  Auditor  tif 
the  Treasury  his  accounts  and  vouchers^  in  ordw 
to  a  settlement,  as  directed  by  that  act 

2.  Because  the  account  offered  in  evidence  was 
against  the  defendant,  as  receiver  of  public  money, 
west  of  Pearl  river,  and  that  the  defendant,  as 
such  receiver,  had  executed  a  bond  with  security, 
according  to  law,  for  the  faithful  discharge  of  his 
duties  as  such ;  and  that  the  remedy  against  him 
being  upon  his  ofiicial  bond  alone,  an  action  for 
money  had  aind  received  would  not  lie. 

3.  Because  the  declaration  was  against  him  in 
his  individual  capacity,  and  the  evidence  offered 
showed  that  he  was  liable,  if  at  all,  in  his  publio 
character  as  receiver  of  public  money  west  of  Pearl 
river,  and  not  in  his  individual  capacity.  But  the 
.Court  overruled  the  objection,  anci  were  of  opinion, 
that  the  transcript  was  evidence  to  support  the 
declaration,  and  permitted  the  same  to  go  to  the 
jury:  to  which  opinion  of  the  Court,  the  defen- 
dant, by  his  counsel,  excepted,  and  the  proceed- 
ings were  brought  up  to  this  Court  by  writ  of 
error,  for  their  revision. 

In  the  argument  of  this  cause,  the  counsel  for 
the  plaintiff  in  error  has  made  no  question  which 
does  not  appear  in  the  record.  He  contends  that 
the  act  of  1795  is  not  repealed  by  that  of  1797, 
and  that  the  suit  of  the  United  States  against 
Walton  cannot  be  maintained,  because,  before  a 
suit  can  be  sustained  by  the  United  States  agiainst 
a  debtor,  he  is  entitled,  according  to  the  provi- 
sions of  the  act  of  1795,  to  a  notification  from 
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1824.     the  Comptroller  of  the  Treasury,  to  appear  before 
the  Auditor,  with  his  accounts  and  vouchers,  af- 
fording him  an  opportunity  of  a  just  and  fair  set- 
tlement upon  a  full  investigation  of  his  accounts. 
That,  without  such  investigation,  mane  items,  for 
which  the  debtor  may  claim  a  credit,,  may  be  re- 
jected for  want  of  the  necessary  explanations. 
To  this  reasoning  the  Attomey-GenTof,  on  be- 
half of  the  United  States,  replies,  by  insisting 
that  the  act  of  1795  is  virtually  repealed  by  that 
of  1797,  which  contains  similar  and  additional 
provisions,  incompatible  with  those  of  the  former 
act;  and  that  the  debtor  has  ample  opportunity  of 
a  full  and  just  examination  of  his  accounts  under 
the  last  mentioned  act.     The  Court  deem  it  unne- 
ciessary  to  decide  the  questioji,  whether  the  act  of 
1795  is  repealed  by  that  of  1797,  because  the  last 
mentioned  act  contains  ample  provision  for  this 
ease.     It  is  provided  by  the  2d  section  of  that  act, 
**  that  in  every  case  of  delinquency,  where  suit 
has  been  or  shall  be  instituted,  a  transcript  from 
the  books  and  proceedings  ef  the  Treasury,  cer- 
tified by  the  Register,  and  authenticated  under  the 
seal  of  the  Department,  shall  be  admitted  as  evi- 
dence, &c.''    And  by  the  4th  section  it  is  enacted, 
**  that  in  suits  between  the  United  States  and  indi- 
viduals, no  claim  for  a  credit  shall  be  admitted, 
upon  trial,  but  such  as  shall  appear  to  have  been 
presented  to  the  accounting  officers  of  the  Trea- 
sury for  their  examination,  and  by  them  disallowed, 
in  whole  or  in  part,  unless  it  should  be  proved  to 
the  satisfactibn  of  the  Court,  that  the  defendant 
is,  at  the  time  of  trial,  in  possession  of  vouchers 
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DQt  before  in  his  poi^er  to  procurciv^iKidl  tlwt  he  wm    1624, 
prevented  from  exhibiting  e^  claim  for  mob  credit 
at  the  Treasury,,  by  absence  from  the  United 
States^  or  some  unavoidable  accident** 

These  positive  provisions  ,of  the  iaw  must  be 
disregarded,  if  we  say  that  the  authentioated  trans- 
cript from  the  Treasury  Department  is  notevidence. 
They  are  too  plain  to  require  argumarfit;  and  the 
debtor  has  a  fair  opportunity  of  establishing  his 
.account,  if  just,  without  a.  notificatjoD  ilrom  the 
Comptroller,  according  to  the  act  of  1705.  In  the 
first  place,  he  states  his  account,-  and  when  stated, 
it  is  rendered  to  the  Auditor,  who  examines  it,  and 
makM  a  report  to  tlie  Comptroller,  by  whom  it  is 
revised.  Afterwards,  in  case  of  a  suit,  be  M>  nn 
impartial  trial  in  Court,  wbere'^an  opportunij^  is 
again  afforded  him  of  supporting  his  claim ;  and  if 
the  Court  and  jury,  before  whom  the  cause  is  tried, 
should  be  of  opinion  that  any  item  of  ibis  ac- 
count has  been  improperly  rejected,  it  is  restored, 
to  hi^  credit.  On  the  trial  of  this  cause  in.  the 
Court  below,  it  appears  that  the  balance  elsimed 
was  reduced  by  the  verdict  of  the  jury  to  .44^904 
dolhurs  and  57  cents ;  it  is.  presumed,  by  the  .ex- 
hibition of  vouchers  under  die  4th  section  of  the 
act  of  1797,  which  had  not  been  rendered  to  iJfB 
accounting  officers  of  the  Treasury. 

It  was  also  urged,  on  the  part  of  the  plaintiff 
in  errorythat  the  amount  offered. in  evidence  is 
against  him,  as  receiver  of  public  money;  and  that 
he  had  executed  a  bond  with  securi^,  according 
to  law,  for  the  faithful  discharge  of  his  duties  as 
such  i  and  that,  therefore^  the  account  was  merged 
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1824.  ill  tbe  sealed  iaatrument,  on  which  alone  the  a/e- 
^"^^^^^  tion  can  be  sustained.  It  may  be  admitted,  that 
f.  a  security  under  sea)  extinguishes  a  simple  con- 
tract debt ;  but  in  the  case  under  consideration, 
the  account  and  the  bond  are  distinct  from  each 
other.  The  official  bond  is  not  given  for  the  ba- 
lance due ;  it  is  a  collateral  security  for  the  faith- 
ful performance  of  the  official  duties  of  the  officer, 
and  was  executed  long  before  the  existena^  of  the 
balance  claimed.  It  may  be  asked,  how  could  a 
bond, 'in  a  penalty  of  10,000  dollars,  extinguish  a 
simple  contract  debt  of  more  than  100,000  dollars  P 
The  balance  claimed  could  not  be  recovered  by  a 
suit  on  the  bond.  In  all  similar  cases,  between 
the  United  States  and  their  debtor^  it  is  usuid  to 
institute  a  suit  for  the  recovery  of  the  balance 
struck  on  settlement  of  the  account,  and  an  action 
of  debt  on  the  official  bond,  to  recover  the  penalty 
of  the  sureties.  It  is  indispensably  necessary,  in 
every  instance  where  the  debtor  is  unable  to  pay. 
The  third  and  last  objection  made  on  behalf  of 
the  plaintiff  in  error,  is  on  the  ground  that  he  is 
charged  in  the  declaration  in  his  individual  capa- 
city, and  the  evidence  offered  is  against  him  in  his 
public  character ;  and  further,  that  the  account 
charges  stock  and  money,  and  the  claim  is  in  mo- 
ney only ;  that  on  a  count  for  money  had  and  re-, 
ceived,  evidence  cannot  be  given  that  the  defend- 
ant received  any  thing  but  money.  It  is  a  full  an« 
i9W<^  to  this  objection,  to  observe^  •  t.  That  the 
receiver  is  individually  responsible  for  all  the  mo- 
ney he  received  in. his  public  capacity ;; and, '2. 
That  evidences  of  the  public  debt  are  made,  by 
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law,  payable  at  their  nominal  value,  for  liands  sold  1824. 
by  the  United  States ;  and,  therefore,  stock  is  re. 
ceivable  as  money  at  par. .  And  it  appearing,  by 
the  account  offered  in  evidence,  that  the  far  great- 
er part  of  the  balance  claimed  is  in  money,  it  was 
proper  and  legal  evidence  to  support  the  declara- 
tion ;  and  as  the  balance  claimed  was  reduced  by 
the  verdict  of  the  jury,  which  is  for  money  only, 
and  for  less  than  the  amount  of  cash  claimed,  the 
just  inference  is,  that  the  stock  balance  was  extin- 
guished by  the  vouchers  produced  by  the  defend- 
ant, on  the  trial  in  the  Court  below. 

An  objection  was  made  on  the  part  of  the  Uni- 
ted States,  that  the  bill  of  exceptions  in  thiis^  case 
was  not  taken*at  the  trial,  but  purports  on  the  face 
of  the  record  to  have  been  taken  and  signed  after 
judgment  rendered  in  the  case.  It  is  true,  that 
the  bill  of  exceptions  states,  that  the  evidence  was 
objected  to  at  the  trial j  but  it  is  not  said  that  any 
exception  was  then  taken  to  the  decision  of  the 
Court.  So  that,  in  fact,  it  might  be  true,  that  the 
objection  was  made,  and  yet  not  insisted  upon  by 
way  of  exception.  But  the  more  material  consi- 
deration is,  that  the  bill  of  exceptions  itself  ap- 
pears on  the  record  not  to  have  been  taken  at  all, 
until  after  judgment.  It  is  a  settled  principle,  that 
no  bill  of  exceptions  is  valid,  which  is  not  for  mat- 
ter excepted  to  at  thetrial.  We  do  not  mean  to 
say^tbat  it  is  necessary,  (and  in  point  of  practice 
we  know  it  to  be  otherwise,)  that  the  bill  of  excQp<» 
tions  should  be  formally  drftwn  and  signed,  before 
the  trial  is  at  an  end.  It*  will  be  sufficient,  if  the 
exception  be  taken  at  the  trial,  and  noted  by  tbB 
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1824.  Court,  with  the  reqaisite  eertatatjr ;  and  *  it  may, 
"^^^Ywm  *ft?™^"^s>  during  the  term,  according  to  the  rules 
of  the  Court,  be  reduced  to  form,  and  signed  by 
the  Judge ;  and  so,  in  fact,  is  the  general  practice. 
But  in  all  such  cases,  the  bill  of  exceptions  is  sign* 
ed  nuncpra  tunc;  and  it  purports  on  its  fieu^  to 
be  the  same,  as  if  actually  reduced  to  foriki,  and 
signed,  pending  the  trial.  And  it  would  be  a  fa- 
tal error,  if  it  were  to  appear  otherwise ;  for  the 
original  authority,  under  which  bills  of  excep- 
tions are  allowed,  has  always  been  considered  to 
be  restricted  to  matters  of  exception  taken  pend- 
ing the  trial,  and  ascertained  before  the  verdict. 

Judgment  affirmed,  with  costs. 


[Pbizc.J 

The  Fanny.     The  Consul-General  of 
Portugal,  Libeltant 

Case  of  capture  hj  an  armed  vessel,  fitted  out  in  the  ports  of  the 
United  States,  in  breach  of  the  neutrality  acts.  Claim  by  an  al- 
leged 6ofUB  JUM  purchaser  in  a  foreign  port  rejected,  and  reidtii- 
tion  decreed  to  the  original  owners. 

A  (ofUB /<<evpurcbaser,  without  notice,  in  such  case,  is  entitled  lo  be 
reimbursed  the  freight  which  he  may  have  paid  upon  the  Capmrad 
goods;  and  the  innoceot  neutral  carrier  of  such  goods,  the  nme 
having  been  transhipp^  iam  foreigo  port,  is  eutitled  to  freigllt'Oiit 
of  the  goods. 
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APPEAL  from  the  Circuit  Court  of  Maryland.     1824. 


This  was  the  case  of  a  libel  filed  by  the  Conmil- 
General  of  Portugal,  on  behalf  of  certain  Portu- 
guese subjects,  owners  of  a  number  of  hides  which 
had  been  brought  from  St.  Thomas  to  Baltimore 
in  the  brig  Fanny.  The  facts  proved  in  the  cause, 
which  the  Court  considered  to  be  material,  are  the 
following: 

Some  time  in  the  year  1817,  Robert  M.  Good- 
win, Clement  Cathill,  James  Halsey,  and  John  R. 
Mifflin,  all  of  them  citizens  of  the  United  States, 
and  denominated  ''The  American  concern/'  fitted 
out,  at  Buenos  Ay  res,  a  brig,  called  La  Republic 
qana^  as  a  privateer  to  cruise  against  the  subjects 
of  Spain  and  Portugal,  under  a  commission  ob- 
tained for  her  from  Jose  Ariigas.  Thus  prepared, 
she  sailed  under  the  command  of  Obadiah  Chase, 
also  a  citizen  of  the  United  States,  and,  in  February, 
1818,  she  captured  the  Portuguese  brig  Aurora, 
which,  witd  her  cargo,  were  sent  to  fit.  Barts,  and 
there  sold  as  American  property  for  about  20,000 
dollars.  With  this  money,  tlius  raised,  Goodwin 
proceeded  to  Baltimore,  and  there  invested  it  in  the 
purchase  of  a  new  brig,  called  the  Athenea,  which 
had  been  lately  built  at  that  port.  Having  changed 
her  name  to  that  of  the  New  Republicana,  both  pri- 
vateers shipped  their  crews  at  Baltimore,  together 
with  their  munitions  of  war,  except  the  cannon 
and  carriages  for  the  latter  vessel,  which,,  with  a 
view  of  deceiving  the  custom-house  officers,  were 
put  on  board  of  a  small  schooner,  and  were  trans- 
ferred to  this  privateer,  a  few  miles  below  the 
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The  Fancy. 


1 824.  fort.  The  commissioo,  together  with  other  papers 
belonging  to  the  Republicana,  were  delivered  to 
the  New  Republicanai  and  both  the  privateers 
proceeded  to  sea;  the  latter  under  the  command 
of  the  above  mentioned  Clement  Cathill,  one  of 
the  owners..  She  soon  after  fell  in  with  the  Por- 
tuguese ship  Don  Pedro  de  Alcantara,  laden  with 
a  valuable  cargo  of  hides,  sugar,  &c.  which  she 
captured  on  the  22d  of  September,  1818,  and  or- 
dered in  to. the  Five  Islands,  there  to  await  the 
orders  of  Goodwin.  At  this  place,  Goodwin  tran- 
shipped the  principal  part  of  the  cargo  into  seve- 
ral small  vessels,  which  proceeded  to  the  island  of 
St.  Thomas,  consigned  to  Souffron  &  Co.,  mer- 
chantik  of  that  place.  The  residue  of  the  .cargo, 
except  a  small  part,  which  was  afterwards  taken, 
together  with  the  Don  Pedro,  by  Commodore 
Jolly,  commanding  a  squadron  belonging  to  the 
republic  of  Colombia,  was  also  carried  by  Goodwin 
to  St.  Thomas,  in  the  old  privateer,^t  which  place 
it  is  probable  the  whole  or  a  great  part  of  the  captu- 
red property  was  sold.  Nathaniel  Levy,  the  Ameri- 
can Consul  at  that  island,  purchased  4004  of  the 
hides,  which,  together  with  555  logs  of  lignum 
vita,  he  shipped  in  the  brig  Fanny  to  Baltimore, 
where  she  arrived  in  January,  1819,  consigned  to 
Lyde  Goodwin.  On  the  21st  of  this  month,  the 
hides  and  lignum  tita  were  libelled  as  Portuguese 
property,  illegally  taken  on  the  high  seas,  and  on 
the  27th  of  the  same  month,  the  lignum  viUt  was 
released  from  the  operation  of  the  libel. 

To  this  libel  a  claim  was  filed  by  Lyde  Good- 
win, as  agent  of  Levy,  in  which  it  is  asserted  that 
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the  bides  had  been  purchaned  bj  Levji  in  the  re* 
gular  course  of  trade,  •  from  Souffron  So  Co.,  and 
all  knowledge  of  the  matters  alleged  in  the  libel 
is  denied.  On  the  15th  of  March  the  hides  were 
delivered  upon  stipulation,  having  been  appraised 
at  the  sum  of  I'iOOO  dollars. 

In  the  progress  of  the  cause  in  the  District 
Court,  the  owners  of  the  brig  Fanny  presented  to 
the  Judge  a  petition,  9etting  forth,  that  on  the  6th 
of  October,  1818,  Nathan  Levy  entered  into  a 
charter-party  of  affreightment  with  the  petitioners 
for  the  brig  Fanny,  on  certain  terms  stated  in  the 
petition,  for  a  voyage  from  Baltimore  to  St.  Lucie, 
and  if  required,  to  three  other  ports  in  the  West 
Indies,  and  thence  back  to  Baltimore.  That,  un- 
der this  charter-party,  the  said  brig  took -in  a  cargo 
at  Baltimore,  and  sailed  to  St.  Lucie,  and  to  three 
other  ports,  and  finally  delivered  the  cargo  to  the 
said  Levy,  who  ailerwards  shipped  on  board  the 
said  brig,  at  St.  Thomas,  4000  hides  and  555 
sticks  of  lignum  vitae,  to  be  carried  to  Baltimore, 
where  she  arrived  on  the  17th  of  January,  1819. 
That  upon  her  arrival,  and  when  the  master  was 
about  to  deliver  the  cargo  to  the  consignee  of  Levy, 
this  libel  and  claim  were  filed,  and  the  cargo  was 
taken  from  the  possession  of  the  master  by  the 
Marshal,  under  the  process  of  the  said  Court. 
That  there  was  then  due  to  the  petitioners, 
on  the  said  charter-party,  the  sum  of  2094  dollars 
50  cents,  as  admitted  by  the  said  Levy,  which  they 
pray  may  be  paid  out  of  the  proceeds  of  the  hides 
and  lignum  vit4B.  This  petition  was  accompanied 
by  an  account,  dated  the  28th  of  December,  f818, 
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signed  by  Nathan  Levy,  acknowledging  a  balance 
of  2094  dollars  50  cents  to  be  due  the  said  brig 
Fanny  on  the  charter-party.  Below  this  account 
is  the  following  entry,  not  signed  by  any  person  : 
''  The  freight  on  the  homeward  cargo,  consisting  of 
4004  hides  and  555  sticks  of  lignum  vit^e,  j$fl047 
25."  The  Court  made  an  order  that  the  agent  of 
the  claimant  should  pay  the  freight  on  the  above 
goods  to  the  amount  of  1047  dollars  25  cents. 

The  District  Court  decreed  the  claimants  to  pay 
to  the  libellant  the  appraised  value  of  the  hjdes,  as 
mentioned  in  their  stipulation,  together  with  in- 
terest and  costs,  after  deducting  the  amount  of 
freight  theretofore  ordered  to  be  paid.  This  de- 
cree being  wholly  affirmed  by  the  Circuit  Court, 
upon  an  appeal,  both  par  ies  appealed  from  that 
decree  to  this  Court. 

Mr.  2>.  Hoffman,  for  the  libellant,  argued, 
I.  That  this  was  a  piratical  taking,  there  being 
no  sufficient  evidence  of  a  valid  commission.*  But 
if  the  power  granting  the  commission  were  valid, 
still  the  seizure  is  piratical,  as  the  commission  was 
not  only  amortised,  but  transferred  to  a  new  ves^ 
eel  and  a  new  commander,  by  whom  it  was  abused 
in  the  grossest  acts  of  v|olence,  evincive  of  an  ani^ 
mu8  depredandi,  and  Which  constituted  the  cap- 
tors trespassers  ab  initio.^  Had  the  authoritjr 
which  granted  the  contmission  been  competent, 

a  7  Wheat.  Rep. 476.    8  Wheat.  Rep.  111. 
h  8  Wood.  Lee.     14Johni.Rep.2T3. 
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and  ike  prdoeedittgv  iuiichr  it  regular,  aa  the  lawa  18S4; 
of  thia  country  kaf  e  b^en  Tiolated  by  the  captorst  ^T^"^^ 
who  are  Adaerican  citi'zena,  this  Court  will  restore  . 
die  rsf  Mpta/  The  appellant  claims  the  protec- 
tion of  this  Court,  on  the  ground  of  his  being  a 
hmmfidei  purchaser,  under  a  valid  condemnation. 
If  this  could  avail  him  in  law,  he  has  failed  in  his 
proof  of  bona  fid e$.  Ever]r  circumstance  of  evi- 
dence add  probability  is  against  him.  Admitting, 
however,  that  there  Was  a  purchase  in  good  faith, 
and  under  entire  ignorance  of  the  circumstances^ 
the  title  of  this  claimant  cannot  be  valid  against 
that  of  the  original  owners,  since  there  was  no 
condemnation  in  point  of  fact;  and  if  there  had 
been,  still,  as  the^  caking  was  either  without  a  valid 
commission,  Of  in  Tirtue  of  an  amofti$ed  or  abu- 
sed one,  the  condemnation  would  be  inoperative.^ 

2.  Levy,if  fr^e  from  all  blame,  cannot  sustain 
his  claim,  undier  the  doctrine  of  market  avert. 
There  can  be  no  such  protection  for  property  ta- 
ken jwre  helUt  at  least  until  after  condemnation ; 
and  the  doctrine  of  tnarket  avert  is  itself  unknown 
to  the  jui  gentium.* 

3.  A  condemnatiqp  is  produced,  but  it  is  whoDy 
minecessary  to  dwell  on  its  operation^  since  a  con- 
demnation, in  all  respects  valid  aa  between  belfi- 
gerents,  cannot  deprive  this  Court  of  its  power  to 

s  6  Wleta^Rep.  15S.  7  Wkeoi.  Rtp.  496.  8  Wktai^Rtp.  lOS. 

ft  2  Bro.  Civ.  Lmo^  55^  S52,  253.  268.  46l.  464.  1  Johu. 
Rep.  471.    Bee't  Rtp.  308.    5  Wleai.  Rep.  345,  346. 

c  2  Wood.  Lee.  429.  1  Johrn.  Cae.  47l.  Mariene  on  Prir. 
44.  MoO.  de  Jwe  Mar.  yf.  60. 68.  85.  Qod.  193.  Hob.  70. 
7  Wheat.  Rep.  490. 
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1824.  restore,  when  the  original  taking  was  in  violation 
r^Tttay.  ^^  ^"^  i^y^B.  Andy  uamdly,  the  condemnatioti 
now  exhibited,  cannot  possibly  apply  to  the  pro- 
perty in  question,  as  it  will  be  found,  on  reference 
to  the  dates,  that  this  decree  of  condemnation  wa« 
some  time  after  Levy's  alleged  purchase,  and,  in- 
deed, only  a  few  days  prior  to  the  filing  of  the  libel 
in  this  cause.    But, 

4.  The  main  point  of  inquiry  regards  the  claim 
U^  freight.     We  contend,  that  the  appellant  is  re- 
sponsible to  us  for  the  entire  value  of  the  l^ides,  as 
the  same  is  ascertained  by  the  stipulation,  together 
with  interest;  and  that  the  freight  bill,  though 
properly  paid  by  the  appellant  to  the  innocent 
ship-owner,  cannot  now  be  deducted  by  this  ille- 
gal captor,  from  the  amount  stipulated  to  be  paid 
by  him.     Waiving  all  question  which  might  be 
made,  as  to  the  power  of  this  Court  to  decree 
freight  in  the  case,  on  the  ground  of  inctV/etita/ ju- 
risdiction, we  insist  that  the  present  is  not  a  claim 
by  the  ship-owner  for  his  freight,  but  by  the  appel- 
lant, to  have  the  same  allowed  to  him  out  of  this 
Jund,  as  having  been  properly  paid  by  him.    If 
this  Court  reject  the  cl^im  of  the  appellant  to  the 
property,  on  the  ground  of  its  having  been  illegally 
captured,  and  that  this  infirmity  adheres  to  ^he 
property  even  in  the  hands  of  eibanafdei  purcha- 
ser, we  are  at  a  loss  to  conceive  how  this  purcha- 
ser can  rightfully  impose  any  charge  or  incum- 
brance whatever  upon  it.    But  when  we  advert  to 
the  real  character  of  the  appellant,  and  find  him 
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au  unworthy  claimant,  in  truth  as  much  so  as'  the  1824. 
captor  himself  had  been,  we  cannot  suppose  that  ^^7^!^^. 
he  can  be  entitled  to  any  favour  at  the  hands  of 
this  Court.  He  brought  this  prize  property  into 
an  American  port,  without  the  knowledge  or  privi- 
tj  of  its  owner,  and  surely  ought  not  to  claim 
either  compensation  or  indemnity,  for  doing  that 
which,  as  to  the  other  party,  is  tn^ineitum,  and 
has  proved,  in  fact,  extremely  prejudicial  to  him. 
If  this  be  a  claim  on  the  fund,  it  is  only  so  as  re- 
gards the  innocent  owner.  No  lien  can  be  created 
by  one  who  has  no  property,  general  or  ipectal^ 
in  the  thing.  If  a  mdUefidei  possessor  cannot  so 
mortgage  or  pledge  the  property,  as  that  such 
mortgage  or  pledge  shall  be  valid  against  the  true 
proprietor,  he  b  not  competent  to  create  atiy  lien, 
nor  to  impose  any  charge  or  incumbrance  what- 
ever.  But  without  pressing  this  point,  we  do  not 
think  that  the  appellant  is  entitled  to  be  subrogated 
to  the  rights  of  the  innocent  ship-owner,  if  such 
right  of  lien  even  vested  in  him.  If  this  claim  to 
freight  were  one  inrem^  as  well  9Ai/nper$&naml 
and  the  illegal  captors,  or  those  claiming  under 
them,  have  satisfied  the  personal  obligation,  it  does 
not  follow  that  they  can  now  enforce  that  lien 
against  the  fund  ^ich  it  niight,  argumenti  gratia, 
be  admitted  that  the  ship-owner  possessed.  This 
IS  very  unlike  the  case  of  a  neutroTi  claim  for 
freight  on  belligerent  property  captured  from  him 
by  another  belligerent  The  neutral  had.  a  right  so 
to  employ  his  vessel,  subject  only  to  the  bellige*- 
rent's  right  to  make  the  seizure ;  he,  therefore,  in 
such  case,  takes  it  cum  (mere,  and  must  pay  the 
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18^  neutral  his  freight.  The  object  here,  however,  is 
^piTiv^  to  transfer  the  obligation  of  paying  the  freight 
from  the  illegal  captor  to  the  despoiled  individual. 
If  the  controversy  were  now  wholly  between  the 
Portugese  owners  of  the  property  aind  the  inno- 
cent American  ship-ownert  the  claim  might  de- 
serve some  consideration.  In  this  case,  the  ship- 
owner is  the*  agent  of  the  captors,  or  those  claiming 
under  them,  not  of  the  Portu|^ese  owner,  and  as 
such,  mnst  look  to  his  employers,  and  not  to  the 
goods ;  aind  if,  in  fact,  the  illegal  captor  has  paid 
the  freight,  he  cannot  thereby  entitle  himself  to  be 
refunded  out  ofthe  fruits  of  his  piratical  taking. 
The  claim  to  freight  is  always  conventional ;  a 
claim  even  to  pro  rato  freight,  arises  from-some 
convention,  and  not  from  the  simple  fact  of  trans- 
portation* In  this  case,  no  consent  of  the  owners 
to  the  shipment  to  Baltimore  can  be  implied. 
Our  claim  to  the  property  is  disputed  on  all  points; 
and  if  none  of  these  is  found  tenable,  but  the  tiduog 
is  ascertained  to  be  a  gross  act  of  piracy,  it  would 
be  a  strange  anomaly,  that  an  honest  and  lawful 
belligerent  must  pay  freight  to  a  neutral  ship- 
owner, and  yet  that  a  piratical  captor  shall  be  ex- 
empt from  charges  voluntarily  imposed  by  him  on 
the  property,  and  that  these  shall  be  cast  on  those 
whom  he  has  .endeavoured  to  despoil. 

5.  The  Court  below  has,  also,  manifestly  erred 
in  allowing  the  entire  freight  bill,  as  this  includes 
a  charge  on  some  lignum  t%Ub^  which  formed  no 
part  of  that  which  is  owned  or  demanded  by  the 
libellant  We,  therefore,  ask  at  the  hands  of  this 
Court,  the  whole  value  of  the  property,  as  it  is  as- 
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certained  by  the  stipulation,  together  With  interest  1824. 
from  its  date,  so  that  the  claim  to  freight  may  be  m^^w!^ 
wholly  rejected.  The  ship-owner  is,  indeed,  the 
petitioner  for  freight  in  thi?)  case ;  but  he  has  been 
since  paid,  and  the  claim,  in  truth,  is  now  at  the 
instance  of  the  captor,  who  desires  to  be  subroga- 
ted to  the  rights  of  the  ship-owner,  and  to  enforce 
his  lien,  if  he  had  one.  We  have  endeavoured  to 
show,  that  no  such  right  existed,  and  that  if  it  ever 
did,  the  captor  is  not  entitled  to  receive  the  bene- 
fit of  such  lien. 

Mr.  Winder^  contrsj^  argued  principally  upon 
the  facts,  to  show  that  the  alleged  purchase  was 
banajide. 

Mr.  Justice  Washington,  delivered  the  opinion  Mank  vM. 
of  the  Court;  and  after  stating  the  case,  proceed^* 
ed  as  follows : 

The  above  case  presents  two  questions  for  the 
consideration  of  this  Court.  1.  Whether  the 
Court  below  was  correct,  in  restoring  to  the  Por- 
tuguese owner  that  part  of  the  cargo  of  the  Fanny 
which  was  restored  ?  And,  2.  Whether  the  freight 
which  was  ordered  by  the  Court  to  be  paid  to  the 
owners  of  that  vessel,  ought,  in  whole  or  in  part, 
to  have  been  deducted  from  the  appraised  value 
of  the  hides? 

Upon  the  first  question,  it  is  to  be  obsenred,  that 
the  facts  above  stated  are  incontestibly  proved  by 
the  evidence  in  the  cause.  That  the  capturing 
vessel,  the  New  Republicana,  was  built  at  Balti- 
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^  t894v  more,  {turcbased  at  that  place  by  citizens  of  the 
^pg^yy  United  Statesi  and  there  manned  and  fitted  for 
sea,' armed  and  equipped  as  a  vessel  of  war,  with- 
in the  waters  and  jurisdiction  of  the  United  States; 
and  with  such  eiiuipments,  left  the  United  States, 
to  cruise  against  the  vessels  and  property  of  Spa- 
nish and  Portuguese  subjects  on  the  high  seas ; 
and  lipon  such  cruise,  captured  the  Don  Pedro  do 
Alcantara,  with  a  valuable  cargo,  belonging  to 
Portuguese  subjects,  were  facts  too  clearly  proved 
to  be  questioned ;  nor  were  they  questioned  by  the 
counsel  for  the  claimants.  It  is  established,  by 
evidence  equally  :clearjand  uncontradicted,  that  the 
4004  hides  wjbich  were  brought  in  the  Fanny  from 
St  Thomas  to  Baltimore,  upon  which  the  sentence 
of  the  Court  below  operated,  formed  a  part  of  the 
c  cargo  of;  the  Don  Pedro  de  Alcantara  at  the  time 
of  her  capture,  and  that  they  were  the  property  of 
Portuguese  subjects. 

This,  then,  is  the  case  of  property  belonging 
to  the  subjects  of  a  friendly  power,  captured  on 
the  liigh  seas  by  a  privateer,  owned  and  com- 
mamded  by  citizens  of  the  United  States,  fitted 
add  equipped  as  a  vessel,  of  war,  within  the  wa- 
ters «nd  jurisdiction  of  the  United  States;  and, 
according  to  the  uniform  decisions  of  this  Court 
in  similar  cases,  as  well  as  in  others,  where  similar 
equipments  have  been  made  within  the  waters  of 
the  United  States  by  foreigners,  the  property  so 
illegally  captured  and  brought  within  our  jurisdic- 
tion, must  be  restored  to  the  origind  owners, 
unless  it  could  be  maintained  that  the  sale  of  it 
to  the  claimant  devested  those  owners  of  their  right 
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to  the  jame.    But  it  is  to  be  remarked,  in  the  first     1824. 
place,  that  the  asserted  purchase  of  these  hides  ^^|^^i^l|^ 
by  Levy  is  unsupported  by  any  eyidence  what- 
ever.    He  alleges  in  his  claim,  that  he  purchased 
the  hides  for  a  valuable  consideration  from  Souf* 
fron  &;  Go.  in  the  regular  course  of  trade;  but 
this  allegation  is  not  upheld  by  any  written  ddcu-* 
ment,  or  by  the  testimony  of  a  single  witness. 
The  cause  was  depending  more  than  two  years  in 
the  Courts  below,  during  all  which  time  it  was 
fully  in  the  power  of  the  claimant,  a  resident  of 
the  island  of  St.  Thomas,  to  have  proved  the 
reality  of  this  purchase,  by  the  testimony  of  the 
vendors,  or  otherwise,  if  thfe  fact  had  been  as  it' 
Was  alleged. 

But,  admitting  the  truth  of  the  asserted  sale  to 
Levy,  he  was,  nevertheless,  fi  purchmser  from  the 
agent  of  a  tortious  possessor  of  property  to  which 
he  had  no  title  whatever,  and  who,  cohseqaently^ 
could  transfer  none  to  his  vendee.  The  proceed^ 
ings  in  the  Vice* Admiralty  Court  of  Margarita^ 
by  Commodore  Jolly,  against  the  Don  Pedro  de 
Alcantara  and  the  small  part  of  her  cargo  which 
Imd  not  been  transhipped  at  the  Five  Islands,  so 
far  from  amounting  to  a  'sentence  of  condemna- 
tion, even  of  the  property  libelled  as  prize  of  war, 
proceeded  upon  the  ground  of  a  recapture  from  a 
non-commissioned  privateer,  for  which  the  recap- 
tor  was  rewarded  by  a  liberal  salvage,  and  the 
residue  of  the  sale3  of  the  property  was  decreed 
to  the  Portuguese  owners,  in  case  they  should 
claim  the  same  within  the  period  of  a  year  and  a 
day..    This  Court  is,  therefore,  of  opinion  that 
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1824.     the  decree  of  the  Circuit  Court,  so  far  u  it  re-' 
^^^^]f^y^  Stores  to  the  libellant  the  4004  hides,  or  their  pro- 
ceeds,  is  right,  and  ought  to  be  affirmed. 

The  second  question  respects  the  freight,  which 
the  decree  of  the  Court  below  ordered  to  be  de- 
ducted from  the  appraised  value  of  the  hides;  and 
it  is  attended  by  no  difficulty  but  such  as  arises 
from  the  confined  and  imperfect  statement  of  the 
facts  appearing  in  this  record.  That  the  freight 
of  the  lignum  vita,  which  did  not  belong  to  the 
libellants,  and  against  which  the  proceedings  were 
abandoned,  ought  not  to  have  been  paid  out  of 
the  proceeds  of  the  hides,  is  a  matter  which  we 
think  is  quite  too  clear  to  be  disputed ;  and  we 
think  it  probable  that  the  mistake  was  occasioned 
by  an  oversight  in  the  Judge  of  the  District  Court, 
from  his  not  knowing,  or  recollecting,  when  the 
petition  for  freight  was  before  him,  that  the  2^- 
num  vita  had  been  released  frgm  the  operation  of 
the  libel.  The  decree,  then,  must,  of  course,  be 
reversed,  for  this  rAison,  and  the  cause  remanded 
for  further  proceedings,  in  order  to  ascertain  and 
separate  the  freight  upon  that  article,  from  that 
due  upon  the  hides. 

But  there  is,  apparently,  error  in  the  decree  in 
respect  to  the  whole  of  the  freight,  which,  it  is 
possible,  may  be  explained  and  removed  by  a  fur- 
ther examination  of  this  subject  in  the  Court  be- 
low. The  petition  for  freight  claims  the  precise 
sum  of  2094  dollars  and  50  cents,  as  the  balance 
acknowledged  to  be  due  by  the  claimant,  and  the 
a^l^unt,  signed  by  him  on  the  28th  of  December, 
1818,  which  accompanied  the  petition^  amounted 
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to  an  acknowledgment  that  that  sum  was  then  due.  -  18!24; 
The  items  of  that  account  are,  freight  on  1095  )f!^^fi!^. 
barrels  of  flour,  out  and  home,  per  charter-party,  5 
civies  of  furniture,  36  bags  of  com,  and  7  days  de* 
murrage.  Below  that  account  is  stated  the  freight 
due  upon  the  hides  and  lignum  vitae,  amounting 
to  1047  dollars  and  25  cents.  It  would  seem, 
therefore,  as  if  the  freight  upon  the  hides  and 
lignum  vita,  which  anived  in  Baltimore  some 
time  in  January,  1819,  was  not  included  in  the 
account  signed  by  the  claimant,  and  if  so,  it  was 
not  claimed  to  be  due,  nor  req\jired  b^  the  peti- 
tion to  be  paid.  Yet  the  order  of  the  Court  was, 
that  it  should  be  paid,  and  it  was  accordingly  de- 
ducted from  the  appraised  valiie  of  the  hides.  If 
the  case  should  turn  out  to  be  suQh  as  is  above 
supposed,  it  would  seem  to  warrant  the  conclu- 
sion, that  the  freight  upon  the  bides  had  been  paid 
by  Levy,  in  which  case  il  ought  not  to  be  deducted[ 
from  their  appraised  value,  unless  the  reality  of 
the  asserted  purchase  of  the  hides  by  Levy  should' 
be  made  to  appear  to  the  satisfaction  of  the  Court 
below,  without  which,  we  are  of  opinion  that  he 
is  to  be  considered  as  a  mala  fidei  possessor, 
andf  consequently,  as  not  entitled  to  be  reimbursed 
the  freight  so  paid,  out  of  the  property  of  the  Por- 
tuguese owners.  If,  on  the  other  hand,  it  shoujd 
appear  that  the  claimant  was  a  bona  jidei  purcha- 
ser of  the  hides,  without  notice,  or  that  the  freight 
upon  them  had  not  been  paid  by  him  to  the 
owners  of  the  Fanny,  then  it  was  properly  de- 
ducted. 
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1824.  Decree.  This  cause  came  on  to  be  heard^  &c«r 
^{^^^;j[^  On  coDsideratiob  whereof,  it  is  decreed  and  or- 
dered, that  80  much  of  the  decree  of  the  said  Cir- 
cuit Court  as  orders  that  the  claimant  pay  to  the 
lil)ellant  the  appraised  value  of  the  hides,  in  the 
proceedings  mentioned,  together  with  interest  and 
costs  of  suit,  be,  and  the  same  is  hereby  affirmed, 
with  costs,  subject,  however,  to  such  deduction 
fot  freight  as  the  said  Circuit  Court  may  hereafter 
dfrect,  to  be  paid  out  of  said  appraised  value,  as 
may  be  hereafter  decreed  under  the  further  pro- 
ceedings in  this  cause :  And  as  to  so  much  of  said 
decree  of  said  Circuit  Court,  as  directs  the  itmount 
of  freight  to  be  deducted,:  agreeably  to  the  pre- 
vious ordeir  of  said  Circuit  Court,  the  same  .is 
hereby  reversed  and  annulled.  And  it  is  fuijtliker 
ORDERED,,  that  said  cauw  .be  remanded  t9  the  s§id 
QiS^  Courts  ibr  furtiier  proceedings  to  be  bad 
d^tmn^  according  to  law>  for  the  purpose  of  as- 
certaining, upon  jfbr|^er,  proof,  whethjsr  the  claim- 
ant h$ul  paid  the jKieigStof  ^h§  .hides  to  the  owner 
ojf.tbe  ii^ii^ay;  and,  ir«Oi^  whether  the  claimant 
was  hbatMjfidei  purchaser  of  said  hides,  without 
notice.  And  if  the  said  Couit  should  be  satisfied 
from  such  further  proof,  that  the  said  claimant, 
Nathan  Levy,  has  paid  the  owner  of  the  Fanny 
for  said  freight,  or  that  he  was  not  such  banafidei 
purchaser,  without  notice,  then  with  insiructiow 
not' to  allow  a  deduction  of  freight  froiki  the  said 
appraised  value.  But  if  the  said  claimant  was 
auchhona  fidei  purchaser,  without  notice,  or  if 
said  freight  had  not  been  paid  by  said  claimant  to 
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the  owners  of  the  Fanny,  then  the  freight  for  the 
hides,  excluding  the  freight  on  the  ligwum  viUR,  ^'^^^ 
to  be  deducted  from  the  appraised  value  of  said      ^. 
hides. 


Wear. 


[Local  Law.} 

Daiyforth  V.  Wear. 

The  tcts  of  Awembly  of  North  Carolina,  pasted  beCweeii  the  yeait 
1780  and  1789,  inTalidate  all  entriea,  .fonrejSy  and  granti|  of  land 
^richin  the  Ind^n  territory,  whicd  now  formy  a  j>art  of  die  teoitPiy 
of  ^e  State  of  Tennessee.  But  the/  do  not  avoid  entries  eom- 
-  meneing  withont  the  'Indian  boundary,  .and  mnmng  into  it,'  so  lar 
M  r^sp^te  thai  portion  qf  ^  land  ^tiiiite  withoiit  their  tern^opf. '; 

The  act  of  North  Carolina,  of  1784,  authorising  the  remoying  Tof 
wjurrants  wl|ich  had  been  ]pGAfdd  vpon  Ifnds  preriouslytalMgi  np^ 
so  as  to  place  them  upon  ?acant  landii,  <lid  not  ifepeaJ,  ^y  tin^licap 
tion,  the  previously  existing  law^  irhidi  prohibited  iurrflyseC  1ml 
within  the  Indian  boundary.  The  lands  to  which  such  remoTals 
are  made,  must  be  lands  previously  subjected  to  entry  and  surveys 

ERRQR  to  the  Circuit  Court  of  W<dst  Teii- 
nessee. 

^h\$  cause  was  argued  <|t  tjie  last  ternii^  an$l  f^.  im. 
agaiqi  argiaed  at  the  present  term,  by  the  Attarnfj/- 
General  f^od^  i/lr.  Swann'  for  t,he  plaiiitifi;  adfl 
by  Mr.  WiUiftmi,   for  the  defendant 

aTh^diledtTam.R£f.l5T.    N.  C  Rqi^.  m  Cmtfet.  440. 
I  Tetm.  lUp.  80.  ''-* 

'    h  He  cited  Preston  v.  Browder,  1  Wheat  Rfp.  1 15.    OMeHk 
V.  Thonuf,  Id.  155. 
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.  1824.        Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

This  is  one  of  those  cases  which  not  unfre- 
quently  occur,  in  which,  for  want  of  the  scruti- 
nizing eye  of  the  party  interested  to  main^in  a 
.  judgment  l^elow,  the  Court  there  is  iftade  to  ap- 
pear to  have  given  a  decision  very  different  from 
that  actually  rendered.  But,  whatever  may  be 
the  opinion  of  this  Court,  independently  of  the 
record,  we  are  concluded  by  the  bill  of  excep- 
tions, and  must  decide  according  to  those  ques- 
tions which  the  record  presents. 

The  parties  are  citizens  of  the  same  State,  but 
jurisdiction  is  given  to  the  Courts  of  the  United 
Stated,  by  the  fact  of  their  claiming  title,  to  the 
land  in  controversy,  under  grants  from  different 
States^  to  wit,  the  States  of  North  Carolina  and 
Tennessee. 

The  facts  stated  in  the  bill  of  exceptions,  taken 
in  connexion  with  the  laws  of  the  two  States  and 
public  treaties^  sufficiently  exhibit  to  this  Courts 
that  the  grant  from  the  State  of  North  Carolina, 
under  which. the  plaintiff  made  title,  although  com- 
mencing in,  and  embracing,  a  tract  of  countiy 
over  which  the  Indian  title  had  been  extinguished, 
yet  extended  into,  and  included,  a  large  body  of 
land,  over  which  the  Indian  title  existed  at  the  time 
of  the  survey,  but  has  since  been  extinguished, 
ilad  the  case,  then,  set  forth  that  the  land  cover- 
ed by  the  defendant's  grant  lay  within  the  country  * 
which  was  subject  to  the  Indian  title,  at  the  time 
of  Panforth's  grant,  and  bore  date  subsequent  to 
the  extinguishment  of  the  Indian  title,  it  would, ' 
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probably^  have  exhibited  a  true  view  of  the  case     1824. 
which  the  Court  below  was  called  on  to  decide. 

But,  80  far  from  exhibiting  this  State  of  the 
case,  the  facts  admitted,  not  only  do  not  confine 
the  controversy  to  the  tract  of  country  that  lay 
within  the  Indian  boundary,  but,  taken  in  their 
literal  meaning,  expressly  admit  the  contrary. 

The  words  6f  thi&  ^dtbtssioti  etr^;  '^Hh^f  ffid  Wi- 
fendant  was  in  possession  of  the  land  claimed  by 
the  plaintiff."  And  when  we  come  to  inquire 
what  land  the  plaintiff  claims  in  the  suit,  we  find 
it.  to  be  the  whole  100,000  acres,  '^  the  beginning 
comer  of  which,  and  a  portion  of  the  land  covered 
thereby,  lay  in  a  tract  of  country  to  which  the 
Indian  title  had  been  extinguished,  prior  to  making 
the  survey  and  issuing  the  grant. 

Here,  then,  we  have  the  parties,  contrary  to  all 
the  probable  truth  of  the  case,  contending  about  a 
title  to  land  lying  without  the  .Indian  boundary 
at  the  time  it  was  surveyed  for  the  plaintiff  in 
ejectment. 

But  we  must  take  the  case  as  we  find  it  on  the 
record,  and  decide  accordingly. 

It  appears,  then,  that  the  plaintiff^s  grant  was 
rejected  in  the  Court  below,  and  not  permitted  to 
be  read  to  the  jury.  This  rejection  could  only  be 
sustained  upon  the  ground  that  it  was  wholly  void, 
or  wholly  inadmissible  in  that  cause.  For  if  the 
grant  was  good  but  for  an  acre  of  thp  land  plaimed 
in  the  action,  the  Court  could  not  have  withheld  it 
ffftm  the  jury. 

As  to  lands  surveyed  within  the  Indian  bounda- 
ry, this  Court  has  never  hesitated  to  consider  all 
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1824.  such  surveys  and  granUi  as  wholly  void;  but  as 
the  total  rejection  of  the  grants  according  to  the 
case  stated,  goes  to  its  validity  as  to  that  partof 
the  land  also  which  lay  without  the  Indian  bouif- 
dary,  there  must  be  found  some  other  ground  for 
.  sustaining  the  decision,  than  that  which  invalidates 
surveys  executed  in  the  Indian  territory.  . 

In  the  present  case,  there  can  be  but  two  such 
grounds  s^ipposed  to  exist ;  either  that  there  was 
no  law  authorizing  the  survey  in  any  part  of  the 
land  granted,  although  without  the  Indian  boun- 
dary, or,  that  the  whole  was  affected  by  the  ille- 
gality of  that  part  which  extended  within  that 
boundary. 

It*was  in  the  first  of  these  alternatives  that  the 
Court  held  the  *  case  under  advisement  from  the 
last  term.  In  the  case  of  Danforth  v.  Thofnas, 
(1  Wheat.  Rep.  155.)  this  Court  threw  out  the 
suggestion,  that  a  grant  of  land  must  have  some 
sanction  created  by  statute.  As  relates  to  the 
present  subject,  it  did  not  appear  that  any  law  had 
been  passed,  subsequent  to  the  extinction  of  the 
Indian  title,,  by  which  this  recent  purchase  was 
authorized  to  be  taken  up  under  warrants. 

But  the  Court,  upon  consideration,  are  satisfied, 
that  under  the  laws  and  practice  affecting  the 
lands  in  question,  the  extension  of  the  county  line 
subjected  the  lands  purchased  of  the  Indians,  to 
the  general  land  laws  of  the  State.  By  the  3d 
section  of  the  act  of  1777,  entries  are  permitted 
within  any  county  of  the  State,  and  the  creation 
of  tounties  has  always,  in  that  State,  been  held 
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to  briog  the  vacant  lands  within  the  coonty  under     1824. 
the  operation  of  that  act. 

On  the  second  ieiltemativey  it  was  contended  in 
argument,  that  the  survey  was  not  in  its  inception 
invidid ;  that  it  was  good  as  to  part,  because  out 
of  the  Indian  boundary;  and  as  to  the  residue, 
was  made  good  under  the  general  provbions  of 
the  laws  of  North  Carolina  in  favour  of  removed 
warrants;  that,  at  most,  it  was  only  suspended  by 
the  Indian  title,  and  attached  legally  and  effec- 
tually to  the  soil,  as  soon  as  the  interposing  title 
of  the  Indians  was  removed. 

In  the  two  cases  pf  Preston  v.  Bratvder,  and 
Danfarth  «.  Thomas,  decided  in  this  Court  in 
1816,  (1  Wheat.  Rep.  115. 155.)  the  inviolability 
of  the  Indian  territory  is  fully  recognised.  It  was 
the  law  of  the  land,  as  adjudged  in  the  case  of 
Avery  v.  Strother,  decided  in  the  North  Carolina 
Court  of  Conference,  id  1802.  /Indeed,  the  State 
of  North  Carolina  appear^  to  have  been  sedulous 
in  her  efforts  to  prevent  encroachments  upofi  the 
Indian  hunting  grounds,  and  her  laws  are  express 
and  pointed  in  invalidating  entries  and  grimts 
made  within  such  reservations. 

But  the  present  grant  commenceis  in  a  tract  of 
country  over  which  the  Indian  title  was  extinct; 
and  whatever  might  be  the  state  of  right,  were  the 
beginninj^  comer  within  that  boundary,  and  m 
portion  of  the  land  beyond  it,  we  see  nothing  in  the 
laws  of  North  Carolina  or  Tennessee,  to  avoid  a 
grant  in  the  whole,  when  it  coihmences  legally, 
and  ooly  covers  in  part  the  lands  <m  which  sur- 
veys are  prohibited.  Foijthat  part,  therefore,  which 
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18S4.  lies  without  the  boundary,  the  grant  must  be  held 
valid^and  this  alone  entitles  the  plaintiff  to  a  re- 
versal. But  as  the  cause  must  be  again  tried  be- 
low, and  the  question  on  its  validity  as  to  the  re- 
sidue, as  presented  by  the  bill  of  exceptions,  has 
been  argued  fully,  and  must  arise  again,  we  will 
now  consider  it. 

The  points  made  by  the  plaintiff's  counsel  arc 
stated  by  himself  thus  : 

1 .  That  the^tate  of  North  Carolina  had  a  right 
to  issue  the  grant  in  question,  and  the  Court  erred 
in  not  suffering  it  to  be  read. 

2.  That  the  grant  was  good  as  to  that  part  of 
the  land  to  which  the  Indian  title  was  extinguished. 

3.  That  the  grant,  >eing  founded  on  a  removed 
warrant,  was  good  foe  the  whole  land- 
To  the  first  and  second  of  these  positions  we 

have  expressed  our  assent,  and  only  the  third  r^ 
mains  to  be  disposed  of. 

This  rests  upon  the  sixth  section  of  the  act  of 
N6rtb  Carolina,  of  1784,  entitled,  '*  an  act  to  pre- 
vent the  issuing  of  grants,'^  &c. 

By  this  section,  the  fight  is  given  to  remove 
warrants  which  have  been  located  upon  lands  pre- 
viously taken  up,  so  as  to  place  them  upon  vacant 
lands;  and  the  supposed  operative  words,  in  the 
present  instance,  are  these :  '^  Shall  be  at  full  liber* 
tytoi  remove  his  or  their  warrants  to  aiiy  other 
lands,  on  which  no  entry  or  entries  have  been  pre- 
viously specially  located ;  and  the  Surveyor,  or 
Surveyors,  are  hereby  authorized  and  required  to 
survey  and  make  return  thereof,  in  like  manner  as 
for  other  returns  and  surveys,  as  by  law  directed-'* 
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Reference  was  had  to  the  act  of  1786,  and  the    1824. 
eeerion  act^n  the  same  subject,  but  they  add  no-  ^^1^^^^ 
thing  to  the  proviaioflB  of  the  act  of  1784.  ▼• 

The  effort  is  to  construe  this  act  as  virtually- re-        ^' 
pealing  the  previously  existing  laws,  that  prohibit 
surveys   of  land  within   the    Indian  boundary, 
and  as  Opening  the  whole  State  to  the  right  of  re- 
moving warrants. 

We  are  of  opinion,  that  there  are  several  consi- 
derations, which  repel  this  construction. 

It  is  obvious,  that  the  lands  to  which  such  re- 
movals are  authorized,  must  be  lands  previously 
subjected  to  entry  and  survey,  otherwise  the  ab- 
surdity occurs,  of  a  reservation  in  favour  of  entries 
and  surveys  which  the  existing  laws  have  declared 
to  be  nullities. 

Again ;  ''the  Surveyors  are  authorized  and  requi- 
red to  survey  and  make  return,  in  like  manner  as 
for  otfier  surveys  and  returns  is  by  law  directed.'' 
But  does  any  law  authorize  or  enjoin  a  survey  of 
the  Indian  country  ?  or  shall  this  act  be  construed 
to  enjoin  as  a  duty,  that  which  an  existing  act  pro- 
hibits under  a  penalty  ? 

These  considerations  remove  all  doubt,  on  the 
correct  construction  of  the  law  respecting  removed 
warrants ;  but  if  doubts  did  exist,  the  general  po- 
licy and  course  of  legislation  of  the  State  would 
forbid  such  a  construction.  The  purport  of  the 
law  is,  to  authorize  removals  to  that  land  only,  • 
which  might  be  at  the  time  legally  eiftered  and 
surveyed  by  other  warrants. 
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1824.        We  are  of  opinion/ that  there  is  error  in  the 
^'^^^  judgment  of  the  Court  below,  in  refusing  to  let  the 
!|-        grant  be  read  to  the  jury. 

Judgment  reversed. 


[SVEETT.] 

Miller  v.  Btewart  and  others. 

The  eontnct  of  a  lurety  is  to  he  ooostmod  itricti/y  and  Uaot  |p  be 
extended  bejond  the  fair  scope  of  its  tenns. 

Where  a  bond  was  given,  conditioned  for  thie  faithAil  perfonnance  of 
the*  duties  of  the  office  6f  Deputj  Golleonr  of  direct 'taix«s  for 
eight  certain  townships,  and  the  instnimeDt  of  the^  appoimnent, 
referred  to  in  the  bond,  was  afterwards  alterediw  as  to  extend  to 
another  township,  without  the  consent  of  the  ture^es,  Kdd^  that 
the  snretj  was  discharged  from  his  responsibility  for  iMmejs  sltuse- 
quentlj  collected  bj  his  pritioipal. 

THIS  was  a  case  certified  from  the  CtJtvit 
Court  for  the  District  of  New-Jer9ey,  upoit  A 
certificate  of  a  division  of  opinion  of  the  Judg^f 
of  that  Court.  It  was  an  action  of  debt  upon 
bond,  and  the  material  facts  disclosed  in  the  plead'' 
ings  were,  that  the  plaintiff,  Ephraim  Miner/being 
Collector  of  the  direct  taxes  and  internal  dutijif 
for  the  fifth  Collection  District  of  New^Jerseyi^i^ 
an  instrument  of  appointment,  under  seal,  and 
pursuant  to  law,  appointed  Stephen  C.  Ustickhis 
Deputy  Collector,  for  eight  townships  within  his 
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dntriet.  Upon  that  oeciurion,  the  defendant,  Tho-  1824. 
maa  Stewart,  and  certain  other  peraona,  tm  aUM* 
tiea,  executed  a  writing  obligatory,  with  Uatick,  ^^ 
to  Miller,  in  the  penalty  of  14,000  dollars,  upon 
the  fc41owing  condition,  viz.  **  The  condition  of 
the  foregoing  obligation  is  such,  whereas  Ephiraim 
Miller,  Esquire,  Collector,  as  aforesaid,  hath;  hj 
authority  seated  in  him  by  the  laws  of  the  United 
Statea,  appointed  the  said  Stephen  B.  Ustick,  De- 
puty Collector  of  direct  taxes  and  internal  duties, 
in  the  fifth  Collection;  District  of  New-Jersey,  for 
the  townships  of  Nottingham,  Chesterfield,  Mans- 
field, Springfield,  New-Hanover,  Washington, 
litde  Egg  Harbour,  and  Burlington;  in  the  county 
of  Poriington ;  now,  therefore,  if  the  MidrSOH 
phen  C  Ustick,  has  truly  and  faithfully  dischafg^^ 
and  shall  continue,  truly  and  faithfully  to  dischargei 
tka  dutiea  of  the  agarf.  appomtment^  oncordii^  to 
law,  aqd  aball  particularly  faithfully  collect  and 
pay,  according  to  law,  all  money  assessed  )upon 
said  townships,  then  the  above  oUigatioa  to  be 
void,  and  otherwiae,  shall  abide  and  remain  in 
fiiB  force  and  virtue."  After  the  execution  of  thia 
bond,  and  before  Uatick  had,  in  any  faanner,  acted 
uulerilbia' appointment,  or  collected  or  receiv«id 
WBHf  moneys  under  the  same.  Miller,  with  the^  aa^ 
sent  of  Ustfck,  but  without  the  assent  or  know- 
ledge of  the  defendant,  Stewart,  altered  the 
aame  instrument  of  appointment,  by  interlining  ih 
it  another  township,  called,  ^  WillingbOrough,** 
thereby  making  it  an  appointment  for  nine  instead 
of  eight  townships ;  and  under  the  appointment, 
80  altered,  Ustick  received,  within  the  original 
VOL-tx!  86 
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eight  townships,  certain  moneys,  as  taxes,  which 
he  omitted  to  account  for,  and  this  omission  was 
the  breach  stated  in  the  declaration.  The  ques- 
tion for  the  opinion  of  the  Court,  upon  the  special 
pleadings  and  demurrer,  was,  whether  the  altera- 
tion BO  made,  without  the  consent  of  Stewart,  dis- 
charged him  from  any  responsibility  for  the  mo- 
neys so  subsequently  collected  by  Ustick. 

Mr.  Wood^  for  the  plaintiff,  admitted  the  gene- 
ral doctrine,  that  where  the  contract  is  annulled 
without  .the  assent  of  the  surety,  there  is  an  end 
of  the  guaranty.  So,  if  the  contract  is,  in  any 
material  respect,  changed  by  the  contracting  par- 
ties, (whether  advantageously  for  the  surety  or 
not,)  in  respect  to  that  part  of  it  to  which  he  gua- 
ranty extends,  the  surety  is  discharged  for  hd 
may,  then,  well  say,  non  hac  in  ftsdera  vem. 
But,  if  a  change  is  made  in  the  original  contract, 
by  the  contracting  parties,  in  a  part  of  the  con- 
tract to  which  the  guaranty  does  not  extend,  such 
change  will  not  discharge  the  surety,  unless  it  dis- 
advantageously  affected  the  other  part  of  the  con- 
tract to  which  the  guaranty  does  extend.  Thus, 
where  the. defendant  was  surety  to  the  plaintiffs, 
for  the  performance  of  duties  by  a  clerk  in  their 
banking  hatise,  a  change  of  partners  was  held  not 
to  discharge  the  surety,  because,  though  such 
change  had  an  important  bearing  upon  the  esta- 
blishment, it  did  not  come  within  the  scope  of  the 
guaranty.*    A  mere  dinrintUian  of  that  part  of 

a  Barclay  v.  Lucas,  1  T.  JR.  391. 
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the  coDtract  to  which  the  guaranty  extends,  as  a  1824. 
release  of  part,  would  not  discharge  the  surety 
from  the  part  remaining,  it  being  a  part  of  the 
thing  guarantied,  though  not  the  whole.  Omne 
majuB  Ml  86  continet  minus:  the  surety,  in  such  a 
case,  could  not  say  that  he  might  be  prejudiced 
by  the  diminution,  for  it  is  settled  law,  that  a  part 
payment  of  the  debt  is  for  the  benefit  of  the  obK- 
gor,  and  prejudicial  to  the  obligee,  and,  therefore, 
it  cannot  be  pleaded  as  an  accord  and  satisfac- 
tion.* 

K  There  was  no  surrender  by  Ustick  of  his  ap- 
petntment  as  Deputy  Collector,  over  the  first  eight 
townships.  If  there  was  a  surrender,  it  must  have 
been  either  in  fact,  or  in  law,  that  is,  implied  in  the 
iteration  of  the  instrument.  There  was  no  such 
BOrrender  in  fact ;  and  the  alteration  of  an  instru- 
ment with  consent  of  parties,  does  not,  inlaw,im- 
^y  such  a  surrender.  There  are  no  authorities  to 
warrant  the  position,  that  such  an  alteration  im- 
plies a  flurrender.  On  the  contrary,  they  all  say, 
aa  alteration  of  an  instrument,  with  consent,  does 
not  vitiate  it/  In  Pagot  v.  Pagot/  when  blanks 
in  a  deed  were  filled  up  afler  execution,  the  deed 
was  held  good,  though  not  read  again,  nor  re-exe- 
cuted. In  Markham  v.  Ganaston,*  and  Woolyv. 
Constant^*  the  Court  went  on  the  ground  not  only 

a  JohiuoD  T.  Branna,  5  J6kn».  Rep,  270. 
h  Touch  V.  Clay,  2  Lev.  35.     Shep.  ToifcA.  68.     Smitli  v. 
Crotiker,  6  Mtm.  Rep.  539. 
c  2  Ck.Rep.  187. 
d  Mctoref547» 
e  4  Jokn$.  Rep.  54. 


6M  CASES  IN  TH£  SUPREME  COURT 

ld&)^  that  an  altered  deed  or  instrument  was  goody  biit 
that  there  was  no  surrender  and  redelivery  implied 
in  the  alteration,  to  devest  the  property. 

There  is  nothing  in  principle  to  warrant  the 
idea,  that  an  alteration  of  an  instrument  implies  i^ 
surrender  and  redelivery.  A  surrender  is  an  eze» 
cutedicontract.  To  constitute  a  surrender  of  an 
instrument  by  a  vendee  or  obligee,  to  a  vendor  or 
obligor,  two  things  are  necessary:  1.  An  actual 
delivery  of  possession  to  the  latter;  and,  2.  An 
understanding  or  agreement  to  part  with  the  pro* 
perty  in  the  instrument.  The  act  and.  the  iqiient 
must  concur.  A  mere  delivery  of,  possession  kf 
the  vendee  of  the  deed,  for  a  special  purp6to^*9 
the  vendor,  or  any  other  person,  as  to  iMpr^ 
him,  or  to  do  any  other  particular  jgict  in  relatiMtto 
it^  is  not  a  surrender.  The  vendee  still  haa  the 
piOpwQr  in  the  deed  himself.  The  venck«y<  in  Wfik 
caaei  ia  only  his  bailee.  Admit,  for  the  sake  idf 
argument,  diat  the  alteration  of  .a  deed  tequire^  It 
new.deliveiy,  in  respect  to  the  part  altered,  the 
Vendee  might  then  deliver  possession  o(  the  deed 
to  the  vendor,  for  that  particular  purpose,  vi^s.  .10 
enable  the  vendee  to  deliver  it  anewy  to  give  effoeit ' 
to  the  altered  part ;  but  not  surrender  his  propw^ 
in  the.  deed  in  respect  to  the  parts  not  altensd. 
Such,  an  absolute  surrender  of  the  whole  dee4>  IB 
not  essential ;  and  if  not  essential,  it  should  not, 
by  a  fiction  of  law,  be  required.  Supp6se  the 
wndee  should  hand  the  deed  to  the  vendor;  to 
subjoin  on  a  blank  under  it  a  new  and  distinct 
deed  for  another  tract  of  lai^d,  which  is  done»  does 
such  a  delivery  of  the  deed,  for  such  a  purpose^ 
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aitaount  to  a  surrender  of  the  old  deed  ?  If  not,  1R24. 
kr  diere  any  diflference,  in  reason  and  common  "^^ji^ 
•enae,  whether  the  conveyance  of  the  second  tract  ▼• 
is  contained  in  a  distinct  and  separate  deed  sub-  ^^'^ 
joined  on  the  same  paper,  or  whether  it  is  elSected 
byaninterlineation,  with  consent  of  parties,  in  the 
old  deed?  Fictions /and  subtilties  should  never 
be  introduced  into  the  \aw,  which  is  a  practical 
science,  unless  to  subserve  the  purposes  of  justice. 
In  fictione  jurti  semper  $ulm$Ht  equitas.  This 
fiction  of  a  surrender  is  unnecessary  ;  it  miE^  be 
injurious.  A.,  pursuant  to  contract,  conveys  a 
tract  of  land  to  B. ;  they  afterwards  discover,  that 
by  mistake,  a  lot  was  omitted,  and,  by  consent,  it 
is  intorlined.  Upon  this  doctrine  of  surrender,  the 
deed  and  property,  upon  the  interlineation,  revert- 
ed to  the  vendor,  and  continued  in  him  until  the 
new  delivery ;  and,  of  course,  it  is  subjected  to  the 
intermediate  judgments  of  other  liens  of  the  ven- 
dor. The  rule  of  law  may,  and  ought  to  correal 
'  pond,  in  suthicases,  with  the  real  fact ;  consider- 
ing the  lands  originally  contiaine^  in  the  deed  as 
passing  at  the  date,  and  the  land  insertedby  lui^ 
tM4ineation,4is  passing  at  the  time/of  Uieinteiiit 
ning. 

2.  There  was  no  canceUatioh  of  the  original 
instrument  of  appointment.  An  a2<frati<m  affects 
an  instrument  in  part ;  a  cancellation  destroys  it 
altogether.  When  cancelled,  a  deed  must  be  ire- 
sealed  and  redelivered,  to  revive  it.*    ft  is  nowhere 

s  Sliep.  ZbsoL  9d. 
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1824.     Mid,  that  a  redelivery  is  necessary,  in  case  of  an 
alteration  by  consent. 

3.  The  alterations  did  not  cause  a  revocation  of 
the  old  appointment.  It  is  admitted,  that  the  ap- 
pointment to,  and  acceptance  of,  a  new  office,  in- 
compatible with  the  old,  is  a  revocation  of  the  lat- 
ter, as,  if  a  Coroner  accepts  the  office  of  a  Sheriff. 
So,  if  there  had  been  an  intermediate  office,  be- 
tween the  Collector  and  his  Deputy,  incompatible 
with  the  latter,  its  acceptance,  by  Ustick,  might 
have  been  a  revocation  of  his  office  of  Deputy.  In 
the  present  case,  the  alteration  created  no  office, 
h  continued  the  same  office,  only  expended  over  an 
additional  territory.  Ustick  had  the  same  office 
and  same  power  over  the  first  eight  townships  af- 
teTf  as  before  the  alteration.  It  is  said,  his  c(pkere 
of  action  was  enlarged.  Be  it  so :  it  was  enlar- 
ged only  in  respect  to  territory;  his  sphere  of  ac- 
tion over  the  first  eight  townships  continued  the 
same.  It  is  said,  that  after  the  alteration,  the 
nine  townships  constituted  but  one  (yffi  e^  and  that 
there  was  a  it^to appointment  consequently.  The 
interlineation,  as  before  shown,  did  not  destroy  or 
cause  a  surrender  of  the  first  appointment,  with 
respect  to  the  eight  original  townships.  If,  then^ 
there  was  a  new  appointment  of  an  office,  it  ex- 
tended only  to  the  ninth  township,  and  that  is  a 
distinct  office  from  the  other  eight.  If  there  were 
not  a  new  appointment,  but  simply  an  enlarge- 
ment of  the  old  office,  and  still  constituting  one 
office,  it  is  an  office  consisting  of  diflerent  parts  in 
respect  to  territory,  which  parts  are  easily  disHn- 
gndshed,  and  were  created  at  different  times ;  the 
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former  part,  composing  the  first  eight  townthipB^  IBKL 
being  in  no  wise  impaired  by  the  latter,  and  of 
course,  the  guarafUy  is  in  no  wise  impaired  bj  it- 
It  is  said,  that  it  is  impossible  to  distinguish  the 
moneys  paid  in  from  the  ninth  township,  from 
those  collected  in  the  other  eight  The  same  ob- 
jection might  have  been  raised,  and  to  the  same 
effect,  if  the  appointments  had  been  by  distinct 
instruments.  The  jury  will  distinguish;  it  is  a 
question  for  them.  It  is  said,  that  the  responsibi* 
lity  of  Ustick  was  increased  ;  and  so  is  the  reapon* 
sibility  of  every  debtor  increased,  who  contracts 
new  debts ;  but  that  does  not  discharge  a  surety. 

4.  Though  where,  in  a  bond,  a  previous  instru- 
ment is  recited,  the  contents  thus  recited  are  a  part 
of  the  bond ;  yet  the  instrument  recited  is  no  part 
of  the  bond.  Suppose  A.  conveys  a  tract  of  land 
to  B.,  and  in  order  to  explain  the  boundaries,  a 
deed  from  A.  to  C.  for  a  tract  of  land  adjacent  is 
recited,  does  the  latter  deed  become  a  pan  of  the 
former ;  and  if  destroyed,  does  it  destroy  the  other  P 
The  dependency,  or  connexion  between  the  in- 
struments recited,  and  the  obligation  in  which  it  is 
recited,  must  always  depehd  upon  the  naturo  and 
object  of  the  instruments,  and  the  intent  of  the 
parties. 

Again ;  if  this  alteration,  as  contended  on  the 
other  side,  amounted  to  a  surrender  of  the  instru- 
ment of  appointment,  it  was  necessarily  a  reeoca- 
Uan  of  tlie  appointment.  Sucb  a  revocirtion  can- 
not be  made  under  the  act  of  Congress,  without 
public  notice  being  given  in  the  district/    No  such 

a  4  U.S.  L.  557, 558- 
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16911  Miio^wafl  given  id  thU  eaae.  If  thui  ahenldon 
"^^^  aincwHs  taa  revocation  of  the  infltrumentt  in  lur, 
▼*        and  aa  such  revocation  cannot  be  made  without 

public  notice,  the  alteration  iQuat  be  void,  and  thi) 

original  inetrument  stand  good. 

Bfr.  Ccx0,  contra,  argued,  (1.)  That  the  altera- 
tion! in .  the  original  instrument  of  appointment, 
bj  die  interlineation  in  a  material  part,  destroyed 
the  b<Mid  as  against  such  of  the  obligon  as.  were 
not  partiejs  to  the  act.  The  appointment,  being 
recited  in  the  bond,  became  incorporated  into  it, 
and  they,  together,  form  quari  one  instrument. 
The  condition  of  a  bond  or  defeasance,  need  not 
becmitained  in  the  same  paper,  but,  though  writ- 
ten on  a  distinct  and  separate  piece,  they  together 
constitute  but  one  instrument' 

If  the  condition  of  a  bond,  thus  engrossed  on 
a  separate  piece  of  paper,  becomes  invalidated  4>y 
any  act  having  that  legal  operation,  the  whole  in- 
strument, though  disconnected,  becomes  void. 
As  in  the-  case  put  by  Sheppard,  .if  the  obligation 
depend  upon,  or  be  necessary  to,  some  other  deed, 
and  that  deed  become  void,  the  obligation  is.  be- 
come void  also:  as,  if  the  condition  of  the  obliga- 
tion be  to  perform  the  covenants  of  an  indenture, 
and,  afterwards,  the  coveni^nts  be  discharged,  or 
become  void,  by  this  means  the  obligation  is  dis- 
dbarged  and  gone  for  ever.^  The  common  case 
of  arbitrati<Mi  bonds  will  illustrate  this  position: 

IT  Sktp.  Touch.  S6r  370.    Cro.  EKau  657. 
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if  the  awtrd  made  be  Toid  in  iteelf,  or  beeeme     IftM. 

void,  or  be  performed,  the  obKgee  cannot  recover 


upon  the  bond,  but  that  becomes  void.  Had  the  ▼• 
plaintiff  made  such  an  interlineatton  in  the  body 
of  the  obligatbn  itself,  inserting  the  name  of  ano- 
ther township,  the  legal  effidct  cannot  be  disputed. 
The  whole  bond  would  have  been  invalidated/ 

The  consequence,  then,  appears  to  be  irresisti- 
ble, that  such  must  be  the  effect  here.  The  ap« 
pointment,  CHiginally  made,  became  a  nullity,  and 
could  only  be  revived  by  a  new  execution  and  de- 
livery, and  take  effect  only  from  that  time.  As  to 
the  original  instrument  to  which  the  sureties  of 
tJstick  made  themselves  parties,  by  inserting  it  in 
their  bond,  it  was  wholly  nullified. 

It  may,  indeed,  be  said,  that,  the  alteration  in  the 
appointment  having  been  made  with  the  consent 
and  acquiescence  of  Miller  and  Ustick,  who  alone 
were  pairties  to  it,  it  remains  a  valid  instrument  of 
deputation. 

But  the  appointment  is  to  be  regarded  in  two 
entirely  distinct  aspects :  (1.)  As  the  instrument 
of  deputation  solely.  (2  J)  As  made  a  part  of  the 
bond,  by  being  incorporated  into  it 

1.  As  a  simple  instrument  of  deputation,  like 
any  other  deed,,  it  could  operate  only  between  the 
parties  to  it,  and  could  affect  no  othersl  The  al- 
teration, made  and  concurred  in  by  all  those  inte- 
rested in  it,  would  not  avoid  it,  perhaps,  according 
to  the  current  of  modem  authorities,  though  even 

a  Sh^ThoudLGS,  69. 71.    1  DoOL  6r*    JT  Boa  yAr.  6M). 
Vol.  IX.  87 
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1824.     as  between  them  the  law  was  formerly  held  other^ 

Miller       ^■®- 

▼.  ^  2.  As  being  made  a  part  of  the  bond  by  being 
incorporated  into  it.  By  tbis  circumstance,  the 
sureties  of  Ustick  became  parties  to  the  act  of 
appointment,  and  to  the  instrument  of  deputation. 
It  became  a  part  of  their  bond.  By  no  act  of  the 
appointor  and  appointee  could  the  interests  of  third 
persons  be  even  incidentally  affected.  A.  makes 
a  bargain  and  sale  to  B.,  which  cannot  operate, 
because  no  pecuniary  consideration  is  inserted. 
C.  acquires,  by  a  judgment,  or  in  any  other  man- 
ner, a  lien  upon  the  property  as  belonging  to  A. 
The  deed  cannot  be  altered  by  the  parties  so  as 
to  devest  any  intervening  right.  As  an  original 
instrifment,  carrying  its  original  date,  it  can  have 
no  operation.  As  a  deed  bearing  the  original 
date,  it  is  void;  its  future  validity  can  be  only 
upon  the  idea  of  a  surrender  of  the  instrument, 
and  a  new  delivery  and  execution.^ 

We  contend,  then,  that  by  the  alteration  made 
in  this  instrument  of  deputation,  it  ceased  to  have 
any  validity  by  virtue  of  its  original- execution  and 
delivery;  as  such,  it  was  annulled. 

But,  whether  annulled  or'not  by  this  act  of  in- 
terlineation ;  whether  it  continued  to  operate  as 
from  the  time  of  its  original  delivery,  or  from  the 
period  of  its  second  delivery,  after  the  alteration 
was  made  ;  if  it  have  any  validity,  even  between 
the  pcuties,  it  cannot  operate  as  the  appointment 

a  2  fioi7.  .^^.  29.  u.  pi.  5. 

h  Eppes  V.  Randolph,  2  Caff,  125.    4  Bm.  1.  4. 
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recited  in  the  bond.  It  is  another  and  distinot  IB^* 
appointment  from  that  to  which  the  bond  re-  ^^^^^^ 
ferred,  and  these  sureties  are  not  responsible  for  v. 
any  deficiencif^s  existing  under  it.  By  the  20th 
aection  of  the  act  of  Congress,  **  Each  Coilec- 
for  shall  be  authorized  to  appoint,  by  an  in- 
strument of  writing  under  his  hand  and  seal,  as 
many  deputies  as  he  may  think  proper,  assign- 
ing to  each  such  deputy,  by  that  instrument  of 
writing,  such  portion  of  his  collection  district  as 
he  may  think  proper;  and,  also,  to  revoke  the 
powers  of  any  deputy,  giving  public  notice  thereof 
in  that  portion  of  the  district  assigned  to  such 
deputy."  The  power  of  appointment  thus  given, 
was  exercised  by  the  original  instrument  of  depu- 
tation for  the  eight  townships.  It  is  recited  in  the 
bond,  and,  therefore,. each  party  is  estopped  from 
denying  it/  This  instrument  must  have  been 
made:prior  to  the  execution  of  the  bond,  because 
it  is  recited  as  already  executed,  and  one  of  the 
conditions  is,  that  he  hath  performed  the  duties 
of  it.  *  It  must  have  been  an  ap{>ointment,  bearing 
the  date,  and  specially  embracing  the  townships 
therein  enumerated,  and  nothing  more ;  otherwise 
it  would  be  an  appointment  differing  from  that,  for 
the  faithful  performance  of  which  this  defendant 
became  responsible.  Supposing*  then,  it  should 
now  be  made  to  appear  that  the  original  appoint- 
ment included  the  township  of  Willingborough^ 


a  Shelley  v.  Wrigbt,  ITiTfe*,  <).     1  PAtCtpf,  356.     1  PoufeH 
on  Cont  236,  237- 
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1824^  aod  that  it  was  aecidentally  omitted  in  the  recital 
*"^|JJ^  of  the  bond,  could  a  recovery  be  had  in  this  4o- 
▼^^  tion  ?  The  answer  of  the  surety  is-nofi  kae  imf^ 
dera  ^eni.  The  language  of  the  Court,  in  CUfUm 
V.  Walmesley,  (5  T.  R.  564. 567.)  would  be  conclu- 
sive  against  the  plaintiff*  This  was  the  doctrine 
also  in  Ludlow  v.  Sinumd,  (2  Caine$^  Err.  33. 42. 
57.)  The  plea  avers,  and  the  demurrer  admits,  that 
the  deficiency  sought  to  be  recovered,  arose  under 
an  appointment  including  the  township  of  Wil- 
lingborough.  The  surety  became  responsible  for 
the  faithful  performance  of  the  duties  of  no  such 
appointment;  he,  consequently,  cannot  be  called 
on  to  respond  them.  But  there  is  no  pretence 
that  any  omission  was  made  by  fraud  or  mistake. 
Under  the  appointment  thus  made,  Ustick  did 
hold  his  office  at  the  time  the  bond  was  exteuted. 
This  office  was  as  extensive  as  the  eight  townships 
enumerated  in  the  appointment,  but  restricted 
within  them.  This  limitation  was  of  the  very 
essence  of  the  appointment,  by  the  express  terras 
of  the  statute. 

The  act  of  the  22d  of  July,  1913,  ck  16.  s.  20. 
.  required  that  the  assignment  of  the  portion  of  the 
collection  district  within  which  the  deputy  is  to 
act,  should  be  contained  in  the  instrument  of  ap* 
pointment.  Buch  an  appointment,  then,  being 
made,  it  could  only  lawfully  cease,  (l.)  by  the 
death  of  Ustick,  the  deputy;  (2.)  by  surrender 
of  the  appointment;  (3.)  by  a  revocation  without 
bis  consmt;  (4.7by  a  new  af^ointment;  (5.)  by 
cancellation. 


Sttwtrt. 
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The  Ml  wUeh  did  take  place^  wae»  in  rabttanee,  1 824. 
'  d  ike  original  appointroent,  and  the  ^"^^JUJ^ 
of  a  new  one.  The  appointment,  be-  ^  ▼. 
altered  bj  the  appointor,  by  ineerttng  another 
of  a  portion  of  the  collection  diatrict ; 
after  thia  alteration,  being  accepted  and  acted 
bf  the  appointee,  became,  from  the  date  of 
alteration  and  acceptance,  a  new  and  distinct 
inatnment  A  new  and  distinct  office  was  cre- 
ated, the  duties  and  responsibilities  of  which  dif- 
fiwedeasentially  from  the  former ;  the  instrument 
of  appointment  included  the  entire  portion  of  the 
cdlection  district  assigned  to  the  deputy,  as  requi- 
red by  the  statute.  The  legal  inference  is  clear: 
thfr^first  appointment  merged  in  the  subsequent 
and  more  extensive  one/  If  it  operated  as  a  new 
ap^intmentv  it  operated  also  as  a  complete  rcTo* 
cati6n  of  the  former  one.^  Here  was,  then,  an 
appointment  perfectly  valid,  complying  with  all 
iBe  requisitions  of  the  law  under  which  the  officer 
aMed^  under  which  Uadaties  were  pe  formed,  un- 
der-which  his  responsibilities  attached.  This, 
however,  was  a  totally  distinct  appointment  from 
that  which  the  bond  in  oueation  was  given  to  co- 
ver. The  appointment  redaed  in,  and  covered  by 
the  bond,  was  for  eigbt  townships ;  the  appoint- 
ittent  under  vriuch  the  driinqoency  occurred,  waa 
for  ttine.  The  defendant  and  his  co-sureties  never 
did  mdertaketo  become  responsible  for  one  cenr 

h  ■uwciIimL  v.  Ifafiif^  FToffice,  135. 1S9. 
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1 824.  under  any  other  appointment  than  that  86t  forth  in 
'"^jj^  their  bond.  The  recital  restricts  the  operation 
V.  of  the  bond  to  that  identical  instrument  of  depu- 
tation therein  specified.' 

It  can  scarcely  be  necessary  to  cite  the  various 
cases  which  go  to  fix  and  limit  the  responsibilities 
of  sureties^  but  a  few  of  the  most  prominent  may 
be  referred  to.  Lord  Arlington  v.  Merrick^  (2 
Scmnd.  411.)  is  a  leading  case,  and  establishes 
the  principles,  that  a  surety  cannot  be  bound  be- 
yond the  scope  of  his  engagement ;  that  ikte  gene- 
rality of  the  language  is  restrained  by.  the  recital ; 
and  that  when  a  particular  appointment  is  recited 
in  the  condition  of  the  bond,  the  obligation  covers 
only  that  aj^ointment.  Bo,  where  a  bond  was  gi- 
ven to  secure  the  faithful  performance  of  the  du- 
ties of  collector  of  the  society  of  inusicians,  and 
afterwards  the  society  was  incorporated,  the  obli- 
gor was  held  not  liable  for  any  default  after  the 
incorporation.^  /^The  old  obligation  does  not,  m 
point  of  law,  extend  to  the  new  corporation,  and 
a  surety  baei  a  right  to  avail  himself  qf  the  objec- 
tion/' '^  A  surety  can  only  be  held  liable  adcofd^ 
ing  to  the  plain  and  clear  force  of  his  contract'* 

The  condition  of  a  bond  recited,  that  A.  was,  on 
such  a  day,  appointed  Collector,  &c.,  and  bound 
the  sureties  for  bis  duly  {iccoutating,  &C..:  held,  that 
the  sureties  were  only  answerable  for  that  single 
appointment,  and  not.  for  his  appointment  in  the 

a  Peanall  v.  Summ^nett,  4  TauiU.  593. 

b  Dance  v.  Gridler,  4  Bo9.  ^PuO.  34.41,42. 
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ensuing  year/    Other  cases  go  to  the  establish-     1824. 
ment  of  the  same  principles.^ 

3.  It  is  no  answer  to  the  objections  that  have 
now  been  considered,  that  the  surety  is  not  dam- 
nified. He  says,  this  is  not  the  contract  into 
which  I  entered,  and  it  is  immaterial  whether  it 
be  a  more  favourable  one  than  that  to  which  I  be- 
came a  party  or  not.  I  have  no  wish  to  speculate 
upon  the  subject  of  the  relative  duties  and  respon- 
sibilities. The  question  is  simply  what  I  have  be- 
come responsible  for.  And,  when  you  designate 
the  deficiency  sought  to  be  recovered,  and  the 
office  in  which  it  occurred,  my  answer  is,  it  is  not 
in  the  bond.  But  the  ground  of  increasing  the 
.  duties  and  responsibilities,  is  another  equally  con- 
clusive both  in  point  of  fact  and  law.  If  the  ori- 
ginal appointment  be  considered  as  still,  subsist- 
ing/if  the  words  of  the  obligation  would  cover 
this  deficiency^  the  surety  is  entitled  to  judgment 
in  his  fiivour,  on  the  single  ground  that  the  duties 
and  responsibilities  are  increased  without  his- con- 
currence. Every  enlargement  of  the  duties  of 
the  Deputy  Collector,  by  enlarging  the  sphere  of 
his  authority,  increases  his  responsibility,  and 
adds  to  the  danger  of  the  surety.  The  amount 
of  monejrs  received  is  increased,  and  the  conse- 
quent danger  of  defalcation  augmented.'' 

a  Wardens  <tf  St  SftTKNira  ▼.  Boftock  et  al.  5  Bot.  4^  Fii&  175. 
iTSf. 

b  Wright  ▼.  Roisd,  3  WUt.  530.  Strange  ▼.  Lee,  3  BaH, 
484.  Reet  v.  BeiringtoD,  2  Fet.  jr.  540.  CommoDwealth  v. 
Fwrfax  ct  aL  4  Bern,  f  hbatf.  208. 

G  Rathbone  et  al.  r.  Wanm,  10  Johu.  Ap.  587-  591.  S 
Coifief'  Err.  33.  35. 
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1824.  Can  it  be  contended  that,  in  point  of  facti  the 
defalcation  would  not  have  been  leas,  if  the  de- 
puty*8  authority  had  not  been  extended  to  the  town- 
ship of  Willingborough,  and,  consequently,  if 
none  of  the  moneys  arising  ,  from  that  township 
had  been  received  by  him?  Did  the  deficiencies 
now  sought  to  be  recovered  occur,  in  whole  or 
in  part,  in  reference  to  the  .money  received  from 
Willingborough?  Can  we,  in  any  manner,  be 
called  upon  to  meddle  with  the  accounts  of  that 
township,  by  an  act  to  which  we  never  assented? 
If  the  accounts  are  intermingled,  as  tHey  neces- 
sarily must  be,  and  in  fact  are,  we  cannot  be  called 
on  to  disentangle  them.  In  point  of  fact,  then, 
the  responsibility  and  duties  of  the  principal  have 
been  increased,  without  the  assent  of  the  surety, 
and,  in  point  of  law,  that  operates  to  discharge 
him  from  any  responsibility. 

Mr.  Sergeant,  on  tbe  same  side,  stated,  Uiat 
the  question  presented  upon  the  pleadings  was, 
whether  the  defendant,  Stewart,  who  was  a  ntrety 
for.Ustick,  had  become  liable  for*  any  default  or 
neglect^  Ustick,  as  a  deputy  of  Miller,  the  Col- 
lector? 

The  bond  recited  an  appointment,  premoudy 
made,  and  the  defendant  was  bound  for  the  fide- 
lity of  Ustick,  under  the  said  appointment.  By 
the  terms  of  the  contract,  therefore,  the  appoint- 
ment, antecedently  made,  was  a  part  of  the  con- 
tract, as  between  Miller  and  Stewart,  as  completely 
as  if  it  had  been  contained  in  tbe  bond*  The 
appointment,  thus  made,  was  by  deed,  and  sore- 


SmwiK 


OF  THE  UNITED  STATES.  697 

quired  to  be  by  law. '  If  it  bad  beeii  made  ander    tWK. 
colour  of  taw;  abd  not  according  to  law,  itWoulil  ^"^H^ 
have  be^  void.     The  appointment,  moreiyver,    ^^, 
was  entire,  hot  divided,  or  in  parts;  nor,  as 
respected  the  bond,  was  it  susceptible  of  division. 
The  obligation  of  the  bond,  therefore,  was,  that 
as  long  as  Ustick  should  continue  to  act  under 
that  identical  appointment,  under  the  very  deed 
which  had  been  sealed  and  delivered  by  Miller  to 
Ustick,  so  long,  and  no  longer,  Stewart  would  be 
responsible  for  Ustick's  conduct. 

What  is  the  legal  import  and  meaning  of  the 
contract  thus  entered  into? 

1 .  As  the  appointment  was  by  deed,  and  was  re* 
quired  by  law  to  be  by  deed,  Itnd  as  it  is  recited 
to  have  been  already  made,  it  follows,  that  it  had 
already  all  the  requisites  of  a  perfect  legal  deed ; 
that  it  had  been  signed,  sealed,  and  delivered, 
and  all  was  executed  and  done.  This  is  not  de- 
nied to  be  ail^true  in  fact,  as  it  is  in  law. 

2.  That  nothing  remained  to  be  done.  Tfie 
whole  terminated  in  the  execution  of  the  bond ; 
the  state  of  the  appointment  was  irrevocably  fix;ed 
by  ft.  If  blanks  had  be^n  left,  to  be  afterwards 
filled,  it  mlight  be  deemi^d  evidence  of  authority 
to  fill  them,  from  all  concmmed,  and,  therefore, 
prove  consent,  and  relate  back. 

3.  That,  the  referencosin  the  bond  being  to  the 
identical  deed,  thus  perfected,  Stewart,  became  a 
party  to  the  deed,  as.much  as  if  lie  had  si^ed  it; 
had  an  interest  in  it  t  and  it  wiui  a  part  of  lu^^on- 
tract,  that  it  should  not  bftjillered,  because  it  wa$ 
hU  contract. 

Vol..  IX.  .88 
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1834.        These,  then^  arathe  rights  of  the  parUes,  &ii^ 
their  obligations  towards  each  other,  as  esteblished 
"tT     by  themselvest 

The  plea  avers,  that  after  all  this,  and  before 
Ustick  had  acted  under  the  deed  of  .appointment, 
Miller,  with  the  assent  of  Ustick,  altered  the  ap- 
pointment, in  a 'material  part,  and  that  Ustick 
acted  under  such  altered  or  new  appointment;  all 
which  is  confessed  by  the  demurrer. 

1.  We  contend,  that  MiHer  was  discharged,  by 
the  alteration  of  the  deed  being  made  without  his 
epnsent*  A  deed  is  avoided  by  rasure,  interiinea- 
tion,  or  alteration,  in  anMterial  par<,'  unless  a 
memorandum  thereof  be  made  at  the  time  of  exe- 
eqtion  and  attestation.*  This  is  unquestionably 
the  rule ;  and  it  is  for  those  who  claim  the  benefit 
of  an  exception,  to  show  that  it  is  an  excepted 
case.  Now,  it  is  clear  th^t  the  deed  in  question 
was  altered,  after  the  execution,  in  a  material 
part;  and  it  follows,  of  course,  that  it  is  avoided. 
If  the  deed  is  avoided,  the  obligation  is  at  an  end. 
It  may  be  supposed,  that  the  alteration  here  is 
not  material  ;sL  suggestion,  the  value  of  which, 
as  regards  a  surety,  will  be  considered  hereaifter. 
But  the  inquiry,  in  such  eases,  is  not  whether  the 
alteration  iimatcrioSt  but  whether  it  is  in  a  mat^ 
rial  part:  The  inquiry  never  can  be,  whether 
the  alteratiQI|.iamati^rial.;^.for  ho  alteration  can  be 
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said  to  be  material,  if  you  can  perceive  that  it  has  1824. 
been  made,  and  how.  An  interlineation  can  never 
be  material,  for  it  may  always  be  rejected.  It  is 
never  inciAabent  upon  the  party,  therefore,  to 
show  that  he  has  been  injured,  or  might  have  been 
injured;  or  that,  in  the  particular  case,  the  altera- 
tion is  material.  The  principle  in  question  is 
founded  in  policy,  and  intended  to  preserve  the 
solemn  evidences  of  transactions  among  men,-  by 
denouncing  every  alteration,  as  unhallowed  and 
forbidden. 

But  it  is  contended,  that  an  alteration,  by  con- 
sent of  the  parties,  does  not  vitiate.' 

Suppose  the  position,  for  the  present,  to  be 
correct ;  then,  as'  it  is  consent  which  neutralizes 
the  poison  of  tbe  alteration,  the  effect  will  only 
be  eo-extensive  with  the  cause.  It  is  not  vitiated 
as  to  him  who  consents ;  but  how  stands  it  as  to 
others?  It  produces  its  ordinary  legal  consequence.^ 
It  is,  indeed,  conceded,  that  if  the  contract  is  put 
an  end  to,  or  altered^  the  surety  is  discharged. 
It  is  conpeded,  too,  that  if  the  guaranty  extends 
to  part  only,  and  that  part  is  altered,  the  surety  is 
discharged.  But,  it  is  contended,  that  if  the  gua- 
ranty be  for  part  only,  and  other  parts  be  altered, 
that  does  not  discharge  the  surety.  For  this,  no 
authority  is  cited,  but  the  case  in  1  T.  R.  39L 
(note,)  which  has  no  analogy.    That  was  simply 


a  2  Lev.  35.    SKef.  68:    6  Mam.  Rep.  539*    2  Cr.  626. 
'h  Moore f  547-    2  Lev.  35.    4  Johne.  Rep.  54.  58,  59.    4- 
Cranch,  60. 
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1S34.     a  question  of  intentioHy  or  of  Ike  true  inUrpre^ 
"^^^^  tatian  of  the  surety's  undertaking. 

▼.  ^  We  answer,  then,  (1.)  That  the  proposition  is 
a  very  questionable  one^  If  there  be  one  contract, 
consisting  of  parts,  and,  the  whole  contract  being 
recited  in  the  engagement  of  the  surety,  as  the 
ground  and  consideration  of  his  undertaking,  he 
engages  for  a  part,  the  whole  is  to  stand,  or  he 
cannot  be  charged.  Else  the  Court  must,  in 
every  case,  undertake  to  decide,  not  only  upom 
the  dependence  and  ,  connexion  of  the  parts,  but 
how  far  th^y  entered  into  the  views  of  the  surety. 
(2.)  It  is  not  the  case  here.  The  undertaking 
was  for  the  tohole  deed,  as  it  originally  stood,  I 

and  an  addition  is  afterwards  made  to  it.  If  the 
appointment  had  been  for  nine  townships,  and 
the  liond  for  eight  of  them,  it' would  hisive  been 
somewhat  such  a  case.  But  could  the  d^ed,  in 
that  case,  have  been  altered  by  striking  out  the 
ninth?  The  only  question,  then,  is,  whether  this 
alteration  was  in  a  maiefieU  part  of  the  deed;  for 
It  is  admitted,  that  it  waa  done  without  the  eon- 
sent  or  knowledge  of  Stewart.  It  was  evidently 
a  material  part,  and,  indeed,  the  most  material 
part,  of  the  appointment.  It  was,  therefore, 
avoided  as  against  all  but  those  who  consented. 

2.  Admitting  the  consent  of  Miller  and  6f 
Ustick  to  be  good,  and  binding  between  them- 
selves, what  is  the  legal  operation  cf  their  con- 
duct ?  We  contend,  that  it'put  an  end  to  the  deed 
which  previously  existed,  and  created  a  new  deed. 
Was  the  deed,   after  the  alteration,   the  same 
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deed  ae  before  the  alteratioh,  or  was  it  a  differ-  1824. 
ent  deed  ?  If  it  was  a  difierent  deed,  Vieo,  what 
took  place  was  equivalent  to  a  surrender,  a  new 
acknowledgment,  and  a  new  delivery.  That  it 
was  a  different  deed,  is  manifeat,  because  it 
comprehended  more  than  the  first.  Yet  it  was 
an  entire  deed,  and  the  whole  was  one  single 
appointment,  undivided  and  indivisible.  *  The 
first  was  also  an  entire  deed,  and,^  as  we  have 
seen  from  the  pleadings,  was  consummated  by 
delivery,  and  was  in  the  possession  of  Ustick^ 
What  was  the  date  of  the  deed  after  the  altera* 
tion?  Suppose. it  had  been  done  on  two  differ* 
ent  days,  which  yvould  have  been  the  date?  It 
cannot  have  two  dates,  because  it  is  one  deed* 
A  return  for  alteration,  and  an  acceptance  aftef 
alteration,  is  a  surrender,  for  there  must  be  a  sur* 
render,  to  enable  a  second  execution.  It  may  be 
admitted,  that  the  deed  might  be  put  in  his  hands 
for  a  special  purpose,  and  then  it  would  not 
be  a  surrender;  as,  to  read  it,  or  to  take  a  copy, 
or  the  like.  And  this  may  be  done  by  parol* 
A  re-acknowledged  deed  dates  from  re-acknow- 
ledgment.^ It  cannot  be  divided,  because  it  is  an 
entire  deed.  The  latest  ^ot,  therefore,  will  give 
date  to  the  whole.  The  appointment  after  the 
alteration,  then,  is  not  the  appointment  for  which 
the  defendant  was  bouo^. 
3.  This  is  the  case  of  a  surety. 

a  Co.  LUi.  ^%  (a.) 

h  Eppes V.Randolph,  2  Ca{7,  125. 
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1824.  It  is  no  answer  to  a  surety,  to  say  that  the 
alteration  is  not  material.  ,He  has  a  iHght  to  de- 
termine for  himself  whether  he  will  or  will  not 
consent  to  the  alteration ;  whether  he  thinks  it 
material  or  immaterial.  Suppose  he  had  been 
consulted,  and  refused  his  consent,  no  matter 
from  what  motive.  Not  consulting  him,  is,  at  least, 
equivalent  to  refusal.  Who  can  tell  what  consi- 
derations might  \iiiYe  justly  influenced  him  ?  But 
the  great  objection  to  any  latitude  is  this,  that  if 
the  narrow  limits,  defined  by  numerous  and  uni- 
.  form  decisions,  be  not  adhered  to,  there  will  be 
no  limit  at  all.  The  limit  is  this :  no  power  of 
man,  or  circumstances,  can  alter  your  engagement. 
You  know  exactly  the  extent  of  the  engagement 
you  enter  into.  There  will  be  no  equity  against 
you,  no  intendment  or  lega,l  construction.  A 
surety  cannot  be  hetd  beyond  the  precise  terms  of 
his  agreement.''  It  is  upon  the  basis  thus  esta- 
blished, that  suretyship  stands,  and  it  would  not 
stand  without  it.  It  is  a  needful,  but  it  is  al- 
ways a  perilous  undertaking;  and  its  perils  most 
frequently  overwhelm  those  whom  one  could  wish 
to  see  saved,  the  generous  and  the  humane. 
It  cannot  be  necessary  or  politic  to  increase  its 
dangers. 

MiTck  loth.     Mr.  Justice  Story  delivered  the  opinion  of  the 
Court,  and,  after  stating  the  case,  proceeded  as 
follows : 
Nothing  caft  be  clearer,  both  upon  principle  and 

a  1  Gained  Err.  1.     10  Johns.  Rep.  180. 
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audiori^,  than  the  doctrine,  that  the  iiabili^  of  1824. 
a  surety  is  not  to  be  extended,  by  implication, -be^  ^"^to^ 
ypnd  the  terms  of  his  contract.  To  the  extent^  ^^  ^ 
and  in  the  manner,  and  under  the  circumstances^ 
pointed  out  in  his  obligation,  he  is  bound,  and  no 
farther*  It  is  not  sufficient  that  he  may  sustain 
no  injury  by  a  change  in  the  contract,  or  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to 
stand  upon  the  yery  terms  of  his  contract ;  and  if 
be  does  not  assent  to  any  variation  of  ity  and  a  va- 
riation is  inade,  it 'is  fatal.  And  Courts  of  equi^, 
as  well  as  of  law,  have  been  in  the  constant  habit 
of  scanning  the-  contracts  of  sureties  with  consi- 
derable strictness.  The  class  of  cases  which 
have  been  cited  at  the  bar,  where  persons  have 
been  bound  for  the  good  conduct  of  clerks  of  mer- 
chants, and  other  persons,  illustrate  this  pofidtion« 
The  whole  series  of  them,  from  Lard  Arlington 
V.  Merrick,  (2  Saund.  412.)  down  to  that  of 
PearsaU  v.  8ummer$ett,  (4  Taunt  593.)  pro- 
ceed upon  the  ground,  that  the  undertaking  of  the 
surety  is  to  receive  a  strict  interpretation,  and  is 
not  to  be  extended  beyond  the  fair  scope  of  its 
terms.  Therefore,  where  an  indemnity  bond  is 
given  to  partners,  by  name,  it  has  Constantly  been 
held,  that  the  undertaking  stopped  upon  the  ad- 
mission of  a  new  partner.  And  the  only  case, 
that  of  Barclay  v.  Lucas,  (1  T.R.2Q\.  note  a.) 
in  which  a  more  extensive  construction  is  supposed 
to  have  been  given,  confirms  the  general  rule; 
for  that  turned  upon  the  circumstance,  th^t  the 
security  was  given  to  the  house,  as  a  banRing- 
house,  and  thence  an  intention  was  inferred,  that 
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1824»    the  parties  intended  to  cover  all  lossesi  notwith' 
^^'^l^^l^  standing  a  change  of  partners  in  the  house. 
r^^        N0W9  what  is  the  purport  of  the  terms  of  the 
present  condition  ?   The  recital  stated  a  special 
appointment,  which  had  then  been  made  by  Mil* 
ler,  of  his  deputy  for  eight  townships,  particularly 
named.    It  was  not  a  case  of  several  distinct  ap« 
pointments  fpr  each  township,  but  a  single  and 
entire  appointment  for  all  the  townships;  and  the 
condition  is,  that  Ustick  has,  and  ''shall  continue, 
tnily  and  faithfully  to  discharge  the  duties.  4I^samI 
Ofpaintment,  according  to  law."     Of  what  ap- 
pointment ?   Plainly  the  appointment  stated  in  the 
recital,  to  which  the  condition  refers,  and  to  which 
it  is  tied  Up ;  that  is  to  say,  the  appointment  already 
flUade  and  executed  lor  the  eight  townsbips^r  ^  If 
this  be  the  true  construction  of  the  condition^  and 
it  seems  impossible  to  doubt  it,  then  the  otilybiih 
qairy  that  remains  is,  whether  any  money  litiae*' 
counted  for  was  received  under  that  appointmeiiU 
To  this  the  plea  answers  in*  the*  negative,'  unless 
the  subsequent  alteration  of  the  instrument  eM*^ 
at^d  no  legal  change  in  the  app6intmeiit«     To  the 
consideration  of  this  point,  therefore^  the  attesh 
tionof  the  Court  will  be  addressed. 
,    And,  in  the  first  pidbe;  upon  ptincipfe,  how  does 
the, case  stand  ?  Cdn'it  be  affirmed,  that  the  alte^* 
rati(Oil' wrought  no  change  iid  the  appointmesit? 
This  will  scarcely  be  pretended.    In  point  of  fact, 
the  first  appttintmentWas  for  eight  townships  only  j 
the  alteration  niadfe  it  an  appointment  for  nitir 
townships.    It  is  not  like  the  ease  wKere  an  c^- 
pointment  is  Aiade  for  eight  towitohips;  find  tm-^ 
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Other  diBtinct  appointment  is  made  for  the  ninth;  1834% 
for  then  there  are,  in  legal  oontemplalioa,  two  di«h  ^^JJJJ^^ 
tinct  and  separate  appointments.  But  here,  the  ^  t. 
original  appointment  tseitended ;  it  was  one  and 
entire,  when  it  included  eight  townshiot'^  it  is  one 
and  entire,  when  it  includes  the  nine.  -  Can  it  then 
be  legally  affirmed  to  remain  the  same  appoint^ 
ment,  when  it  no  longer  has  the  same  hound.arie»?. 
An  appointment  for  A.  is  not  the  same  as  an  ap^ 
pointment  for  A.  and  B.  In  short,  the  veay  roir« 
cumstance,  that  there  is  an  alteration  in  the  ap« 
pointment,  ex  vi  termini,  imports  that  its  identity 
is  gone.  If  an  original  appointment  is  i^tered  by 
the  consent  of  the  parties  to  the  instrument^  that 
▼ery  consent  implies,  that  something  is  added  to 
or  taken  from  it.  The  parties  agree,  that'4t  shaH 
no  longer  remain  as  it  was  i^t  first,  but  that  tb* 
same  instrument  shall  be,  not  what  it  was^  but 
what  the  alteration  makes  it.  It  shall  not  tonsti" 
tute  two  separate  and  distinct  instruments,  but  one 
consolidated  instrument.  A  familiar  case  wilf  ^- 
plain  this.  A.  gi?es  a  note  to  B.  for  500  doHars ; 
theiparties  afterwards  agree  to  fdter  it  to  600  dolr 
lars/  >  In  «uoh  case,  the  instrument  remains«Bgle ; 
it  is  not  a  note  for  500  dollars,  and  •also  for  600 
dollars,  involving  separate  and  distinct  liabilities, 
but  an  entire  contract  for  600  dollars;  and  the^ 
Ugatidn  to  pay  the  500  dollars  is  merged  and  ex* 
tinguisbed  in  the  obligation  to  pay. the  600  dollars. 
Tc^  bring  the  case  nearer  to  the  present:  suppose 
there  was  a -bond  given^  m  collateral  security,  to 
pay  tbe  note  of  500  dollars ;  it  will  scarcely  be  pre- 
tended^ that  the  alteration  would  not  extinguish 
Vol.  IK.  89 
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1824.     the  liability  under  the  bond.     The  iostrumeDt 
would,  indeed,  remain,  but  it  would  no  longer  pos* 
sess  its  former  obligation  and  identity.    Nothing 
can  be  better  settled,  than  the  doctrine  that,  if  an 
obligation  be  dependent  on  another  obligatidn, 
(and,  by  parity  of  reasoning,  upon  the  legal  exist- 
ence of  another  instrument,)  and  the  latter  be  dis- 
charged, or  become  •  void,  the  ^rmer  is  also  dis- 
charged.    8heppatd/m  hi%  Touch$tane,(p.d9^.) 
puts  the  case,  and  illustrates  it,  by  adding,  '^as,  if 
the  condition  of  an  obligation  be^  ta  {perform  the 
covenants  of  an  indenture,  and  afierwar<fe^  die  co- 
venants be  discharged,  or  become  void;  hy  this . 
means,  the  obligation  is  discharged,  and  gone  for 
ever.*'    It  is  not  denied  at  the  bar,  that  the  same 
would  be  the  legal  operation  in  the  present  case,  if 
there  had  been  an  actual  revocation  of  the  first 
appointment,  or  an  extinguishment  of  the  instru- 
ment of  appointment.     But  the  stress  of  the  ar- 
gument is,  that  here  there  was  an  enlargement, 
and  not  an  extinguishment,  of  the  appointtnent ; 
that,  the  consent  of  the  immediate  parties  being 
given  to  the  alteration,  it  remained  in  full  force, 
with  all  its  original  validity,  as  to  the  eight  town- 
ships.   We  cannot  accede  to  this  view  of  the  case. 
After  the  alteration  was  made,  it  is,  as  between  the 
parties,  to  be  considered  by  relation  back,  either 
as  an  original  appointment  for  the  nine  townships; 
or  as  a  new  appointment  for  the  nine  townships, 
from  die  time  of  the  alteration.    It  is  immaterial 
to  the  present  decision^  whether  it  be  the  one  or 
the  other,  for  in  either  case  it  is  not  that  a^ppoint- 
ment  which  the  defendant,  Stewart,  refelrred  to  in 
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the  condition  of  the  bond,  and  in  respect  to  which  1824. 
he  contracted  the  obligation.  It  is  no  answer,  to 
say,  that  it  is  not  intended  to  make  him  liable  for 
any  money,  except  what  was  collected  in  the  eight 
townships.  He  has  a  right  to  stand  upon  the  terms 
of  his  bond,  which  confine  his  liability  to  money 
receired  under  an  appointment  for  eight  town- 
ships ;  and  the  pleadings  admits  that  none  was  re- 
ceived, until  the  appointment  was  altered  to  nine. 
It  will  scarcely  be  denied,  that  if,  upon  the  agree- 
ment to  include  the  ninth  township,  the  original 
instrument  had  been  destroyed,  and  a  new  instru- 
ment bad  been  executed,  the  obligatory  force  of  the 
bond  would,  as  to  the  surety,  have  been  gone.  And» 
in  reason  or  in  law,  there  is  no  difference  between 
that  and  the  case  at  bar.  The  alteration  made 
the  instrument  as  much  a  new  appointment,  as  if 
it  had  been  written  and  sealed  anew.  It  is  not 
very  material,  to  decide  whether  the  alteration  ope- 
rated by  way  of  surrender,  or  as  a  revocation,  or 
as  a  new  appointment  superseding  the  other.  It 
was, to  all  intents  and  purposes,  an  extinguishment 
of  the  separate  existence  of  the  appointment  for 
the  eight  townships. 

This  point  is  susceptible  of  still  farther  illustra- 
tion, from  considerations  of  a  more  technical  na- 
ture. The  act  of  Congress  of  the  22d  of  July, 
1813,  ch.  16.  sec.  20.  under  which  this  appoint- 
ment was  made,  provides,  ^'that  each  Collector 
shall  be  authorized  to  appoint,  by  an  instrument 
of  writing  under  his  hand  and  seal,  as  many  de- 
puties as  he  may  think  proper,"  &c.  The  ap- 
pointment must,  therefore,  be  by  deed;  and  thd 
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1824.  effect  of  an  alteration  or  interlineation  of  a  deed, 
ia  to  be  decided  by  the  principles  of  the  common 
law.  Noir,  by  the  common  lair,  the  alteration  or 
interlineation  of  a  deed,  in  a  material  part,  at  least, 
by  the  holder,  without  the  consent  of  the  other  par* 
Xjf  ip90  facto^  avoids  the  deed.  It  is  theconsent, 
therefore,  that  upholds  the  deed  after  such  altera* 
tion,  or  interlineation.  The  reason  is,  that  the 
deed  is  no  longer  the  same.  The  alteration  makes 
it  a  different  deed;  it  speaks  a  different  language; 
it  infers  a  different  obligation.  It  must,  then,  take 
^ect  as  a  new  deed,  and  that  can  only  be  by  the 
consent  of  the  party  bound  by  it  Whether  by 
such  consent,  the  deed  takes  effect  by  relation 
back  to  the  time  of  original  execution,  or  only  from 
the  time  of  the  alteration,  need  not  be  matter  of 
inquiry,  because  such  relation  is  never  permitted 
to  afiect  the  rights  or  interests  of  third  persons, 
and  cannot  change,  the  posture  of  the  present  case, 
if  the  deed,  after  the  alteration,  is  permitted  to 
have  relation  back,  it  is  not  the  same  deed  of  ap- 
pointment recited  in  the  condition,  and  to  which 
the  obligation  is  limite(|,  for  that  is  an  appoint- 
ment for  eight  townships*  If  it  has  no  4iick  re- 
lation, then  it  is  a  deed  of  appointment  made  sub- 
sequent to  the  bond,  and  of  course  not  included  in 
its  obligation.  It  cannot  be,  at  one  and  the  same 
time^ia  deed  for  eight,  and  also  a  deed  for  nine 
tbwnship^ ;  and  the  very  circumstance,  that  it  is 
thorone,  excludes  the  possibility  of  assuming  it  as 
the  other.  In  truth,  the  assent  of  the  parties  to 
the  alteration,  carries  with  it  the  necessary  impli^ 
Nation,  that  it  shall  no  longer  be  deemed  an  up- 
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potntment  for  eight  townships  only ;  and  the  same  1824^ 
consent  of  parties  which  created,  is  equally  potent 
in  dissolving  the  deed,  and  changing  its  original 
obligation.  It  is  no  objection,  that  to  constitute  a 
new  deed,  a  redelivery  is  necessary ;  for  if  it  be 
so,  the  consent  to  the  alteration  is,  in  law,  equiva* 
lent  to  a  redelivery.  Nor  is  it  necessary,  that  a 
surrender  or  revocation  should  be  by  an  instru- 
ment to  that  effect.  It  may  be  by  matter  in  pais, 
or  by  operation  of  law.  Every  erasure  and  inter- 
lineation in  the  deed,  by  the  obligee  or  appointee, 
without  consent,  is  a  surrender ;  and  a  revocation 
may  be  implied  by  law.  .  The  passage  cited  at  the 
bar,  from  Co.  Lit.  232.  (a.)  establishes,  that  if  the 
feoffee,  by  deed  of  land,  grants  his  deed  by  parol 
to  the  feoffor,  it  is  a  surrender  of  the  property,  as 
well  as  of  the  deed.  And  if,  in  this  case,  the  deed 
of  appointment  had  been  delivered  up  to  the  Col- 
lector, it  would,  at  once,  have  operated  as  a  sur- 
render by  the  Deputy^  and  a  revocation  by  the 
Collector. 

An  objection  has  been  urged  at  the  bar,  against 
this  doctrine,  that  the  act  of  Congress,  giving  the 
authority  to  the  Collector,  to  s'lpoint  deputies, 
also  authorises  htm  "  to  revoke  the  powers  of  any 
deputy,  giving  public  notice  thei^of  in  that  por- 
tion of  the  District  assigned  to  such  deputy.'' 
Hence  it  is  argued,  that  no  revocation  can  be,  un- 
less by  public  notice.  But  this  is  certainly  not  the 
true  interpretation  of  the  act.  The  very  terms 
suppose,  that  the  revocation  is  already  made,  as 
between  the  parties,  and  the  notice  is  to  be  given 
of  the  fact.    The  object  of  the  Legislature  was, 


Stewart 


710  CASES  IN  THE  SUPREME  COURT 

IS24.  to  protect  the  public  from  the  mischief  of  pay- 
^"^JJJjJ^  ments  to  the  deputy  after  his  powers  are  revoked. 
r^^  Iti  requires  public  notice  to  be  given  of  the  revo* 
oationi  so  that  no  future  imposition  shall  be  prac- 
tised; and  if  the  Collector  should  make  a  private 
revocation,  without  any  public  notice,  the  legal 
conclusion  would  be,  that  all  payments  made  to 
his  deputy,  in  ignorance  of  the  revocation,  ought 
to  be  held  valid;  for  no  man  is  entitled  to  make 
his-  own  wrongful  omission  of  duty  a  foundation 
of  right.  But,  as  between  the  parties^  arevoca- 
tidn  or  surrender,,  if  actually  made,  would  be,  to 
all  intents  and  pui^^oses,  binding  between  tbem^ 
and  release  the' sureties  to  the  bond  from  all  fiH 
ture  responsibility. 
V  Upon  the  whole,  the  opinion  of  the  CcRirt  09 
that  the  fourth  plea  in  bar  is  good,  and<thmtthe 
demortor hereto  ought  to  be  overruled;  and. this 
opinion  i*  to  4>e  certified  to  the  Circuit  Coutt. 

'  Jtf  r.  Justice  Johnson.  My  brother  Todd>  and' 
niyself,  are  of  opinion,  that  the  merits  of  this 
cansehave  been  misconceived,  the  points  on  which 
htarns  misapprehended,  and  the  law  of  razurea^ 
if  correctlylaid  down  according  to  the  law  of  the 
present  day,  erroneously  applied  to  this  cause. 

The-  condition  of  Stewart^s  bond  to  the  plaintiff, 
recites  no  particular  deed  of  appointment,  under 
wl^ch  Uatick  was  constituted  Deputy  Collector ; 
nor  is  there  an  iota  in  the  bond,  or  in  the  dephtra*^ 
tion,  that  can  identify  the  deed  set  forth  in  the 
plea,  with  thetleed  under  which  Ustick  held  his 
deputation.    The  condition  of  the  bond  simply 
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Btatei,  ''  Whereas  E.  M.,  Collector,  as  aforesaid,  1824. 
hathy  l^  virtue  of  authority  vested  i&  him  by  the 
hiws  of  the  United  States,  appointed  U.  Deputy 
Ck>llector9'*  &c.  It  is  the /tJm  that  specifies  a  deed 
of  a  particular  date,  and  then  proceeds  to  set  forth 
a  razure  in  avoidance  of  that  deed,  but  it  contains 
no  averment  that  the  deed  ;  so  set  forth  is  the 
same  under  which  U.  held  the  deputation  under 
the  plaintiff*,  referred  to  in  the  condition.  That 
the  plea  is  faul^,  and,  even  with  the  averment, 
might  have  been  the  subject  of  a  special  demurrer, 
cannot  now  be  doubted;  for  it  amounts  to  the 
general  issue;  and  the  general  issue  was  the  le^ 
gitimate.plea  in  this  case.  (Pigofs  case,  and  pas- 
mi.)  But^  we  also  hold  it  bad,  in  its  present  form, 
upon  a  general  demurrer ;  for,  unless  the  deed, 
so  pleaded,  was  duly  identified  by  the  pleadings, 
with  that  under  which  Ustick  was  constituted  de- 
puty, the  plaintiff  was  not  bound  to  answer  it. 
We  cannot  conceive  how  the  defendant  can  have 
judgment  in  the  present  state  of  the  pleadings, 
unless  under  the  idea  that  the  de^nurrer  cures  the 
failure  to  identify  the  deeds.  This,  however,  can- 
not be  sustained,  since  the  want  of  identification 
is>  in  itself,  a  sufficient  ground  of  demurrer. 

Indeed,  we  see  no  sufficient  ground  for  admit- 
ting that  the  condition  of  the  bond  implies  a  de* 
putation  by  deed  at  all.  It  is  true,  that  the  20th 
section  of  the  act  under  which  this  Collector  was 
appointed,  authorizes  him  to  appoint  deputies, 
ubder  his  band  and  seal ;  and,  as  far  as  was  ne- 
eessarjr  to  enable  the  deputy  to  act  against  tndi- 
viflnals,  unquestionably  the  solemnities  of  a  deed 
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1824.  were  requisite  to  constitute  him  a  Deputy  CoUec* 
tor.  But  the  demand  in  this  action  is  for  money 
received  by  him,  and  not  paid  over ;  and,  surAly^ 
a  deputation  of  a  less  formal  kind,  would  hav0 
enabled  him  to  bind  his  principal  as  to  die  actual 
receipt  of  money;  so  that  the  words  of  the  con- 
dition  do  not  necessarily  imply  a  daputation  by 
deed.  He  is  expressly  authorized,  in  this  120th 
section,  to  act  for  himself  in  collecting  the  reve- 
nue, and  he  could,  therefore,  act  by  his  servant 
or  deputy,  constituted  in  a  less  solemn  way  than 
by  deed,  so  far  as  to  involve  himself  with  the  go- 
vernment. 

But  if  a  daed  is  to  be  implied  from  the  condi- 
tion, surely  not  this  particular  deed ;  and  though 
a  deed,  of  a  date  antecedent  to  the  bond,  is  to  be 
implied,  it  may  have  preceded  it  by  a  month, 
and  yet  the  act  and  the  condition  of  the  bond 
both  be  complied  with.  But  what  form  shall  be 
presumed  or  implied  to  the  deed  ?  Why  may  it 
not  have  been  several  as  to  each  county,  or  have 
comprised  two  or  more?  and  why  may  not  a 
dozen  deeds,  of  the  very  date  and  form  of  this, 
have  been  in  existence  at  the  same  time?  A  de- 
fendant who,  like  the  present,  places  his  defence 
upon  the  very  highest  stretch  of  legal  rigour,  can- 
not complain,  if  he  has  the  same  measure  meted 
out  to  himself. 

But  if  this  ground  is  to  be  got  over,  and  we  are 
to  consider  the  bearing  of  the  facts  pleaded,  upon 
the  law  of  the  case,  we  then  say  that  they  imply 
no  revocation  of  the  deputation  to  Ustick,  agdnst 
which  this  defendant  entered  into  the  contract  of 
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indemnity:.  It  is  the  intent  that  gives  effect  to  the  1 824. 
acts*  of  partiea;  nothing  was  farther  from  the 
minds  of  the  parties  here^  than  the.distinctiop  of 
the  power  of  Ustick,  as  to  the  eig^t  counties,  at 
the  time  of  this  interlineation.  The  plea  avere 
no  iuch  intent,  and  as  well  ndght  a  delivery  of 
a  deed  for  perusal  be  tortured  into  a  surrender 
and  extinction  of  it,  and  its  return  into  a  revoca- 
tion, as  the  acts  of  these  parties  respecting  this- 
interlineation,  foe  construed  into  a  revocation  and 
redelivery.  Non  conHatj  from  any  thing  that  ap- 
pears in  the  plea,  that  the  paper  ever  passed  from 
the  hands  of  the  party  legally  holding  it.  It  was 
unnecessary,  upon  the  facts  stated,  that  it  should 
so  pass;  in  fact,  no  redelivery  is  averred,  in  the  plea, 
nor  any  one  of  the  formalit'os  necessary  t^o  re- 
execution.  It  cannot  be  denied,  that  this  part  of 
the  defence  savours  too  much  of  a  perversion  of 
the  solemnities  and  rules  of  the  law.  It  is  a  catch 
upon  the  unwary,  an  effort  to  attach  to  men's  acts 
conse<](tiences  which  are  directly  negatived  by  their 
intentiikns. 

As  » the  idea  of  the  identity  of  this  instrument 
being  destroyed  by  the  interlineation,  we  consider 
it  as  springing  out  of  an  incorrect  view  of  the  na- 
ture of  the  instrument  and  of  the  circumstances 
that  fix  its  identity.  It  is  not  one  entire  thing,  but 
a  several  deed  for  each  county.  A.  deputation  as 
to^the  county  of  A.,  is  not  a  deputation  as  to  the 
<^unty  of  B.,  although  written  on  the  same  paper, 
and  comprised  within  the  same  words ;  it  is  as 
much  a  several  deed,  as  to  each  county,  as  if  writ-. 

'VoL.iX.  90 
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1824.  teb  on  several  sheuis  of  {mper ;  ati  miich  is  a  po^ 
"^^""^^  licy  of  iqsurancar  te  the  several  contract  of  each 
underwriter,  or  as  a  bond  would  be  the  several 
deed  of  as  many  individuals  as  executed  it,  if  it 
be  80  expressed,  making  them,  if  such  be  the  letter 
of  it,  severally  liable,  and  for  vfirious  sums,  no  one 
for  another.  Interlining  another  oouoil^,  tbeOy 
left  it  still  the  original  deed,  as  to  e$ch  emmif 
taken  iseverally,  and  only  operated  as  die  cMsfioo 
of  a  new  power  as  to  another  county,  if/hilaet,  as 
there  is  no  averment  of  a  suh^qyenit  delitQiyi  ife 
was  any  thing  mor^  thAn  a  mere  Btlgatoty  aoC 
Such  is  certainly  the  giDod  sense  ctf  the  law  upoa 
the  s  ject ;  and  it  is  supported;  we  conceive^  by 
respectable  opinions,  and  by  acQudged  cases. 
Chief  Baron  Gilbert,  in  treating  on  this  topic 
observes^  ''but  if  aigr immaterial  part  of  the  con- 
tract be  added  lifter  aealiag  aind  deliv^ry^  Wi  if 
A.,  with  a  blank  left  iedler  his  name,  be  IniuDd  td 
B.,  and  after  G.  Is  added/aa  Sr  jOfirt  cbllgdr, 
this  does  luiit  avoid  tfie  bond,  *beeMiS!^ 
ndt  alter  the  contract  of  M;:ibrk&^^ 
pay  the  whole  money:  witfiibift  tulih  MdiSSi6a0^ 
And  the  case  of  ^cmcA  vi  Ctey;  vrhkJTlie^qmlae, 
as  reported  in  Veniriif  undoubtedly  -sustainis'  his 
doctrine ;  for  there  the  Court  overruled  Hfl^ 
plea  of  nan  est  factum  on  the  interlineation^  on  the 
the  ground  that  the  bond  remained  the  same  as 
to  him. 
In  this  case,  the  bond  emphatically  r^mailied 

a  1  Lojei  OOklll.  Vemriif  185.    The  note  at  tk  end  of 
Pigot't  eaie,  ll  Cctey  also  reccgiiiMSlbis  distioctioii. 
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the  same  as  to  this  defendant,  for  he  was  still  liable     1 824* 
only  as  to  the  eight  counties,  and  no  more ;  and  ^^J^u^^ 
was  so  guarded,  as  to  make  it  impossible  that  the  *^^  ▼. 
interlineation  of  a  thousand  other  counties  could 
alter  or  increase  his  liability,  since  the  natne^  of 
the  counties  are  inserted  iq  the  condition  specifi- 
callj.     As  to  Am  liability,  and  as  to  its  influence 
upon  the  power  conferred  in  the  eight  counties, 
this  interlineation  was  altogether  insignificant^  no 
more  than  a  dash  of  the  pen,  and  could  have  done 
him  no  more  injury. 

There  is  nothing  in  the  argument  which  would 
attach  importance  to  it,  op  tlie  ground  of  produ- 
ing  difficulty  and  confusion — it  has  been  said, 
eren  impracticability,  in  rendering  the  accounts  of 
this  Deputy.  It  is  begging  the  question,  and 
OTging^he  very  thing  as  a  difficulty,  which  the 
plaintiff  proffers,  to  execute.  He  claims  a  sum 
collected  in  the  eight  counties  specified,  and  no 
more  ;  and  unless  he  can  prove  so  much  collected 
in  the  eight  original  counties,  it  is  very  clear,  that 
he  cannot  have  a  verdict.  But  is  he  to  be  prejudg- 
ed? is  he  not  to  be  permitted  to  make  out  the 
case  which  he  offers  to  prove  ? 

Nor  is  there  any  more  weight  in  the  argument, 
that,  ''although  the  defendant  may  have  beei. 
willing  to  indemnify  against  eight  counties,  it  does 
fiot  follow,  that  he  would  undertake  to  indemnify 
against  nine."  No  one  pretends  to  charge  him 
with  nine  counties.  Surely  there  was  nothing  in 
the  contract,  to  preclude  the  plaintiff  from  extend- 
ing bis  deputation  to  this  individual  over  his  whple 
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1824.    district,  had  he  thought  proper.    Coald  a  sepa- 
^^-^JjT^  rate  deed,  as  to  the  ninth  coanty,  have  been  plead- 
▼.        ed/as  a  defence  ? 

*^*^  .There  is  no  charge  of  positive  injury  in  tkii 
plea,  it  will  be  observed ;  nor  do  the  facts  addih 
a  suspicion  of  fraudulent  intention*  :The  sole  e^ 
feict.of  tl|6  interlineation,  was  ^to  confide,  in  U.,  to 
collect  in' another  county,  without  giving  security. 
The  defence  rests  upon  certain  inferences  from,  or 
consequences  imputed  to,  the  naked  act  of  inter- 
lining the  word  '^  Willingborough,"  without  even 
averring  the  acts  necessary  to  make  the  instru- 
ment a  deed  as  to  that  county,  or  the  intent  to  re- 
voke or  re-execute  the  deed  as  to  the  residue 

To  us  it  appears,  that  it  ought  no  more  to  af- 
fect the  rights  of  the  parties,,  than  idterliniiTg  the 
name  of  a  region  beyond  .the  Atlantic,  or  a  mere 
dash  of  the  pen^ 

On  the  subject  of  razutes  we  would  remark,  it 
is  to  be  regretted  that  this  plea  had  not  beenjspe- 
cially  demurred  to,  that  the  question  might  havei 
been  taken  from  the  Court  and  sent  tb  Ui9  jpiy. 
There  is  no  doubt,  that  they  might  have  foiUMl 
this  deed  several  in  its  naiiure  airto  each  CCHiO^^ 
and,  therefore,  unaffected  by  the  additien  of  ait-^ 
other.  The  tendency  of  the  decisions  hta  beeni 
to  carry  such  questions  to  that  tribunal  ;4itnd^  nM- 
withstanding  some  contrariety  of  dicta,  it  is  now 
clearly  settled,  that  a  razure  must  noiakeadeed 
void,  or  it  is  immaterial;  and,  therefore,,  non  €it 
factvm  is  held  to  be  the  proper  plea.  Chief 
Justice  Holt  has  declared  any  other  form  of  taking 
advaAtaj^e  of  a  razure  impertinent;  {6  Mod.  215.) 
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and  the  nMe  ik  not  now  to  be  doubted.  But  u  to  18S4. 
the  priDeTpleVu][K>D  which  a  razure  avoidB  a  deed, 
it  is  not  too  much  to  say,  that  the  law  of  the  sub- 
ject appears'  to  have  got  into  some  confusion. 
Modern  decisions,  particularly  of  our  own  Courts, 
lean  against  the  excessive  rigour  with  which 
some  writers  dnd  some  caseii  disfigure  it.  In  the 
case  of  the  UniUd  States  v.  Cutis,  (1  Gall  69.)  a 
bond;  that  had  bedn  cancelled  and  mutilated,  the 
seal  torn  away*by  the  joint  act  of  the  defendant 
and  the  plaintiff's  bailee,  was  still  held,  and  rightly 
h^ld,  to  be  sustainable  as  the  deed  of  the  party.  In 
.the  case  of  Speak  et'al.  v.  United  Spates,  (dCranch, 
2B.)  ft  bond  was  sustained,  notwithstanding  the 
striking  out  of  one  joint  and  several  co-obligor, 
in  the  absence  of  the  others,  &nd  the  insertion  of 
another.  And  so,  as  to  revenue  bonds,  there  is  not 
a  Court  of  the  United  States  which  has  not  sus- 
tained them  against  the  plea  of  non  estfactumj  not- 
withstanding that  both  sum  and  parties  have  beeft 
inserted  aAer  the  execution  by  one  of  the  obligors, 
and  this,  in  his  absence,  because  the  contract  was 
not  altered,  and  the  good  sense  of  the  law  pre- 
vailed against  its  technicalities. 

There  is  a  great  paucity  of  decisioqs,  in  modern 
times,  oif  the  subject  of  razures  and  interlineatiqifil. 
If  we  mount  to  its  origin,  we  find  it,  in  the  Ye^- 
JiooliSf  and  in  Perkins,  who  cites  them,  given  a^ 
the  ground  of  suspit^ion  and  inquiry.  And  so, 
unquestionably,  it  ought  to  be,  andTVauds  or  mu- 
tilation?, to  which  the  parties  having  the  custody  of 
^e^SN.afe:  privy,  cannot  be  taken  too  strongly 
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1824.  against  them.  But  when  we  encounter  the  doc* 
trine,  as  laid  down  in  Figofscaste,  ** that  when  a 
deed  is  altered  in  a  point  material,  by  a  stranger, 
without  the  privity  of  the  obligee,  even  by  draw- 
ing a  pen  through  the  midst  of  a  material  word, 
that  it  shall  be  void,"  without  reference  to  the 
fraud,  privity,  or  gross  negligence  of  the  obligor, 
it  certainly  is  time  to^ pause;  and  I  highly  approve 
of  the  hesitation  of  my  brother  Story,  ijp  C%M» 
case,  as  to  the  authority  of  Pigofs  case.  As  an 
adjudication,  the  value  of  that  case  should  be  limit- 
ed to  the  single  point,  "  that  an  immaterial  inter-' 
lineation,  without  the  privity  or  command  of  tlie 
obligee,  does  not  avoid  the  bond."  The  case 
does  not  call  for  the  decision  of  another  point, 
for  it  is  upota  a^jpecial  verdici,  and  that  the  only 
question  submitted.  Yet,  the  Reporter,  who  sel- 
dom lets  ah  opportunity  escape  him,  that  furnishes 
an  apology  for  exemplifying  his  indefatigable  re- 
search, makes  it  authority  for  a  score  qf  positive 
decisions,  and  the  introduction  to  a  mass  of  law, 
upon  questions  totally  distinct.  But  it  should  be 
noted  of  this  leaf oed  Judge,  that  his  reports,  like 
the  text  of  Littleton,  are  only  to  be  considered  as 
the  occasion  or  excuse  for  displaying  his  acquire- 
ments in  the  law  learning  of  his  day,  and  express- 
ing his  opinions  upon  juridical  topics. 

It  is  certainly  true,  that  some  of  the  decisions 
in  the  books  have  carried  this  doctrine  a  great 
way.  As,  for  instance,  the  case  of  the  lease  of 
the  Dean  of  Pauls,  in  \vhich  the  counterpart  ex- 
pressed a  rent  of  27  pounds,  and  the  tenant  al- 
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tered  his  deed  fram  36  to  27  pounds,  to  make  it  1824^ 
accord  with  the  couaterpiairt  and  the  true  contract  ^^q^ 
Yetitwaa  held  to  avi;^  bui  lease.  (1  RoU.in.  ^  ▼• 
Cro.  Eliz.  627.)  But  th^  utmost  that  can  be 
made  of  these  cases  is,  tbat  tliey  appljr  to  those 
instances  in  which  the  deed  is,  necessarily,  an  en- 
tire thing ;  and  ^^be  reason  assigned  is,  that  the 
witneifs  <mn  no.  longer  testify  to  the  deed,  as  the 
deed  which  he  saw  delivered.  Surelj  this  reason 
is  not  applicable  to  the  present  case:  for,  lei  the 
witness  be  examined  itpon  this  instrument^  as  to 
the  cottntf  of  A^  aa  introduotofy  to  the  proof  of 
the.  monejr  cc^lecied  in  A.,  iMtd:  so  on  as.  to  the 
counties  B.,  C.^  and  D.,  and  what  is  to  prevent  hia 
fvovingthe  execution  of  this  deed?  l^hat  which 
liiay  just  as  well  have  been  executed  in  as  many 
detached,  sheets  of  paper  as.  there  are  counties, 
certainly  has  nothing  of  necessary  entirety  or  in- 
divisibiU^  in  its  nature.  Any  other  rule,  as  ap- 
l^iedtp  this,  case,  would,  we  conceive,  be  per- 
mitting frauds  to  be  covered  by  a  principle  which 
was  intended  to  prevent  frauds; 

Cerdficate  for  the  defendant. 
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tJ.  States 
Kirki»tricL  [SuMTT*] 

The  United  States  v/Kirkpatrick  and  bthers^r 


Abosdy^Tenontbe  4tbof  Dec^|w^,l$18y  l(^tbe/vt|if^  dipqbvge 

of  the  duties  of  his  oflice>  bj  a  Collector  qf  direct  taxes  and. in- 

'temsd' duties,  appointed  (inider  the  act  of  the  tsd  of  Jqlj,  1811^ 

«'  oh.  16.)  by  the  President,  on  the^  1  Itb  of 'NoTemberi  18ia,  to  hold, 
his  office  until  the.  ei|d  of  the  next  session  of  Uie  @enate»  ^^  i|9 
longer,  .atid  subseqnentlj  appointed  bj  the  President^,  with  the  ad^; 
Yice  and'cbnsent  of  the  Senate,  on  the  Mth  of  January,  1814^,  is  & 
be  restrioted  (as  to  the  liablGfty.of  the  sureties)  to  -the  dotSes  and 
pbligations  created. by  the  Collection  Acts  pastod  antecedeq^to  t|if^ 
date  of  the  bond. 

The  second  commission,  issued  under  the  appmntment,  with  the  ad- 
vice  tuid  consent  of  the-  Senate,  operates  a  revocation  of  the  first 
commission,  issued  under  the  appointment  by  the  President,  whtfh 
was  to  continue  until  the  end  of  the  next  session  of  tl^e  JSenate,  * 
and  no  longer ;  and  the  liability  of  the  sureties  in  the  bond  did  not 
extend  beyond  the  duration  of  the  first  commission. 

In  general,  laches  is  not  imputable  to  the  Governmem:  an^,jifhaBe 
the  laws  require  quarterly  or  other  periodical  accouiilts.ai)d  Mttle- 
ments,  a  mere  omission  to  bring  a  suit,  upon  the  neglect  of  the 
officer  or  agent  to  aCcount,  will  not  discharge  hts  sufiAs. 

The  case  of  The  People  v.  Janaen^  {9'Mn$n  Rtp.,IIKL\:,dM9t. 
guished;  and,  so  far  as  it  Conflicts  with  the  preeent  casei  over- 
ruled. 

In  genera],  the  debtor  has  a  right  to  make  the  appropriation  of  pay- 

'  ments;  if  he  omits  it,  the  creditor  may  makeit:  but  neither  partV 
has  a  right  to  make  an  appropriation  after  the  controversy  has 
arisen. 

In  cases  of  long  and  running  accounts,  where  balances  aCie  adjusted, 
merely  for  the  purpose  of  making,  rests,  thie  law.^11  apply  pay- 
ments to  extinguish  the  debts,  according  tot)ieprio|ity  of  time. 

ERROR  to  the  District  Court  for  the  Western 
District  of  Pennsyivania. 
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This  WBB  an  action  of  debt,  commenced  by  the  1824« 
United  States,  in  the  Cburt  below;  against  the 
defendants  in  error,  J.  Kirkpatrick  and  others,  as 
the  obligees  of  a  bond,  given  by  them  to  the  Uni* 
ted  States,  on  the  4th  of  December,  191S,  con- 
ditioned for  the  true  and  faithful  discharge  of  the 
duties  of  the  office  of.  Collector  of  direct  taxes 
and  internal  duties,  by  Samuel  M.  Reed,  who  had 
been  appointed  to  that  office  by  the  President,  oa 
the  11th  of  November,  1813,  and,  by  the  terms 
of  his  commission,  was  to  hold  his  office  during 
the  pleasure  of  the  President,  '^  and  until  the  end 
of  the  next  session  of  the  Senate  of  the  United 
States,  and  no  longer*"  Qn  the  24th  of  January, 
1814,  he  was  re-appointed  to  the  same  offiice,  by 
the  President^  by  and  with  the  advice  and  consent 
of  the  Senate,  and  by  the  new  commission  iapued 
to  him,  was  to  hold  hisr  office  '' during  the  pleasure 
of  the  President  of  the  United  States,  for  the 
time  being."  The  pleadings  upon  which  the 
cause  was  tried  in  the  Court  below,  were  ex- 
tremely informal  and  confused,  but  they  resulted 
substantially  in  the  following  questions  of  law, 
upon  which  the  Judge  instructed  the  jury,  and  a 
bill  of  exceptions  was  taken. 

1.  Whether  the  liability  of  the  sureties  to  the 
bond,  was  limited  to  the  duties  and  obligations 
imposed  upon  the  Collector  by  the  act  of  the  22d 
of  July,  1813,  ch.  16,  and  other  acts  relating  to 
the  assessment  and  collection  of  direct  taxes  and 
internal  duties,  passed  antecedent  to  the  execution 
of  the  bond,  thus  excluding  the  liability  for  mo- 
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1824.     neys  eoll^cfedunfler  subsequent  statutes?    Upon 

^"y^g^^,  this  poiDty  the  Court  below  instructed  the  jury  dii^C 

▼.        the  responsibUity  of  ihe  auretieis  did  not  extend  to 

'.  ^^^     the  obligiitions  created  by  the  subsequent  statutes. 

2.  Whether  the  jury  were  at  liberty  to  impute 
Iflches  to  the  government,  from  the  delay  of  the 
proper  officers  to  call  the  Collector  to-  account,  at 
the  periods  pres(5ribed  by  law,  from  the  year  1814 
to  1818  ?  The  Court  left  it  to  the  jury  to  decide 
"whether^  under  the  circumstances  of  the  case,  the 
Goyeminent  bad  not  waived  ibiresort  to  tke^uire- 
ties. 

3.  Whether  the  responnbility  6f  the  sureties 
extended  beyiOnd  the  duratioti  of  the  firstcommisr 
«ioB  f  Upon  this  pomt,  the  Cpurt  below^^bftrgiei). 
the  jury,  Ihat  the  responsibility  of  ihe  sureties 
extended  to.Uie  rerappcHnttnent  of  the  CoUeetor 
under  the  new  eommissioni  lidtil  bid  duties  ami. 
iibligationB .  were  varied  by  the  statutas  enacted 
nbse^Li^t  to  the  date  of  the  bond* 

4.  How  the  payments,  which  had  been  made 
by  .the  Collector,  were  to  be  appropriated?  The 
balance  found  due  in  each  account,  had  been  car- 
ried forward  to  tfa€  succeeding  account,  and  the 
Court  was  of  opinion,  tbit  the  Government  could 
not  flaake  the  appropriation,  at  the  time  of  the  trial, 
so  as  toapplythepayraenta  to  the  extinguishment 
of  4efots  due  subsequent  to  the  time  when  the 
sureties  ceased  to  be'  liable* 

Upon  these  instructions  a  verdict  was  found  font 
the  defendants,  upon  which  a  judgment  was  ren^ 
dered  in  the  Court  below,  and  tho  cause  was 
brought  by  writ  of  error  to  this  Court. 
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The  Attomeff^Gmeralf  for  the  plaintifTfl,  men-     18^ 
dotted  the  extreme  Uxitjr  of  the  pleadings  to. the  ^u^suow^ 
Court  below,  not  with  a  view  of  preventing  n,  de-         v. 
cision  upon  the  meritiiy  which  was  very  much  de-     ''  ^*^"^  * 
sired  by  the  Government,  but  in  the  hope  of  pro-  ^^^^  ^'^^^ 
ducing  some  reform.     He  argued,  ( I .)  That  ihe 
appointment  of  the  Collector  was  permanent,  nei- 
ther limited  in  point  of  time,  nor  to  the  acts  of 
Congress  then  in  force,  but  extending  to  all  laws 
on  the  subject  of  direct  taxes  and  internal  reve^ 
nue^  which  might  be  passed  during  bis  continuance 
in  office.     The  act  of  the  22d  of  July,  1813,  ch^ 
544.  [xvi.]  makes  a  permanent  partition  of  the 
whole  territory  of  the  United  States  into  coHee* 
tion  districts,  preparatory  to  other  distinct  and 
separate  laws,  which  were  afterwards  to  follow. 
It  looks  to  all  future  laws.     There  being,  tfaen^ 
no  existing  law  in  fprce,  all  the  laws  to  which  the 
bond  could  refer  were  prospective.    The  case  of 
the  People  v.  Jan^en,*  which  had  J>een  referred 
to  in  the  Court  below,  was  distinguishable,  in  se- 
veral particulars;  from  the  present.     (2.)  The  in- 
struction given  to  the  jury,  authorizing  them  to 
impute  laches  to  the  Government,  was  erroneous. 
Even  in  the  case  of  private  individuals,  mere  delay 
in  proceeding  against  the  principal  debtor  will  not 
discharge  a  surety .V  (3.)   The  charge  of  the 
Judge  below  was  also  erroneous,  in  authorizing 
the  jury  to  apply  the  payments  made  by  the  Col- 


li 9  Johm.  Rep.  SSt.  S40. 

b  The  Trent  Navigation  Company  v.  Hariey,  10  Bait,  Rep. 
31.    Nam  V.  Rowles;  14  Ekit.  Rep.  510. 
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lector  to  the  balaoteeis  due,  under  the  acts  in  force 
^^^^^^  when  the  bond  was  given.  The  rule  is  settled, 
▼;  _  that  where  debts  are  due  on  two  different  account^, 
the  debtor  may  make  the  application  to  either,  at 
the  time  of  payment*  But,  if  be  omit  to  da  it, 
the  creditor  has  a  right  to  determine  to  which  it 
shall  be  applied/ 

^  Mr^  Alexander  and  Mr.  Foster,  contra,  con  tend- 
ed/(1.)  that  the  bond  entered  into  by  the  defend- 
ants in  error,  was  no  farther  obligatory  on  them, 
than  for  the  faithful  performance  of  the  official  du- 
ties of  Reed,  during  the  continuance  of  the  ap- 
pointment recited  in  the  condition.  The  first  com- 
mission was  to  continue  in  force,  by  its  Own  terms, 
only  until  the  end  of  the  next  session  of  tl)e  Senate ; 
and  the  new  commission  was  a  ,  revocation  4)f  it. 
Being  with  the  advice  and  consent  of  the 'Senate,  it 
is  by  a  different  authority,  and  the  President  might 
have^^nominated  a  different  person.  By  Dairying 
forward  the  balance  due  by  Reed,  un^the  first 
commission>  to  his  account,  as  Collector  under 
the  second  commission,  it  was  shown,  that  his  p0r* 
sonal  responsibility  was  looked  to,  and  that  no  re- 
sort was  intended  to  be  had  against  the  sureties. 
It  has  been  held,  that  a  guarantee  of  a  partner- 
ship debt  is  not  liable,  where  the  partnership  debt 
is  discharged,  by  carrying  the  proportions  of  each 
partner  to  his  separate  account,  without  m^tice  to 

a  Peters  v.  Anderson,  1  MarsL  Rep.  2S8.    Newisarch  v. 
Clftv,  13  East.  Rep.  239. 
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the  guarantee/    Ti>is  must  be  upon  the  principle,     1H24. 
that  the  plaintiff  had  shown,  by  his  own  act,  that  ^^^^^^ 
he  did  not  intend  to  resort  to  the  surety,  and  tl:;"         ^• 
he  looked  to  the  debtors  in  a  different  capa  .. y    "  ***  * 
from  that  in  which  the  guaranty  was  givtm.     Ii 
Lard  Arlington  V.  Merr^ck^^  the  action  w    .    icot 
on  bond,  dated  the  1st  of  May,  18  Car.  li.,  con- 
dilioned  that,  whereas,  on  the  30th  of  April,  1667, 
the  plaintiff  had  deputed  T.  Jenkins  to  execute 
said  office,  from  the  24th  of  June  next  for  six 
months  following,  if  said  T.  J.  shall,  8lc.]  for  and 
during  all  the  time  he  shall  continue  Deputy  Post 
Master,  well,  truly,  and  faithfully  do,  execute,  and 
perform  all  the  duties^i&c.     The  defendant  plead- 
ed performance  generally  i  and  a  breach  was  as- 
signed on  the  last  day  oi  September,  22d  of  the 
.King ;  and  defendant  demurred.    The  Court  held, 
that  the  condition  should  refer  to  the  recital  only, 
by  which  the  defendant  was  bound  only  for  six 
;  months,  and  not  longer/     This  had  beenconsi- 
diBred  as  a  leading  case  ever  since  $  and  other  apa-' 
logons  eases  might  be  cited/    (2.)  The  aubse- 

a  Craner  ▼•  Higgi&son,  1  MatfmU  Rep.     See  also,  s'VXMf. 
Itep.  148.  Note  a.  and  the  caM  there  GoUectetj.    Commonwealth 
T.  Fairfax,  4^J5Ent  W  Mumf.  208.,  recognised  by  the  CkKurl  tti  he 
km,    Anderson  ▼<JUE^en|lV%e<)tf.Aep.91. 
:  ,b  8SktamdL411.  ... 

CjU415.     Sergt.  Wntiams' Note  (5.) 

d  Wright  ▼.  RosseU,  3  JTik.  530.  S.  C.  2  JT.  BL  R.  934.  AA 
rican  Company  ▼:  Mason,  cited  in  Stubbs  ▼.  Clougb,  iSXr.  9^7- 
Barker  ▼.  Parker,  1  t.  R.  287-  Barclay  v.  Lucas,  1  T.  R.  291. 
Notea.  Metcalfv.Bramr^llEosr.  /Sep.  400.  The  Wardens 
dr  St.  Saviour  ▼.  Bostwick,  5  Bos.  4^  Pui.  175.  Commonwealth 
V.  Baynton,  4  Datt.  282.  Armstronj  v.  the  United  States,  1  Fc- 
ttnfRtjf.  C.  C.46.  Liverpool  Waterworks  Company  v.  At- 
Unson,  6  JEosfJtqi.  507. 
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1 824.     quent  acts  of  Congress  on  the  same  matter  had  so 
'^j^'o^^  varied  and  enlarged  the  duties  of  the  CoUectori  as 
r.       created  by  the  statutes  in  force  at  the  time  the  bond 
kpttuiok.  ^^  given,  that  the  sureties  wiere  not  liable  for 
moneys  received  under  those  acts,  even  admitting 
that  they  were  liable  beyond  the  continuance  of 
the  first  commission.     The  learned  counsel  en- 
tered into  a  critical  examination  of  the  acts,  to 
show  that  the  duties  of  the  officer  were  thus  va- 
ried and  enlarged,  and  cited  the  authorities  in  the 
margin'  to  support  the  legal  principle,  that  such 
alteration  in  h  is  official  duties  would  discharge  the 
sureties  from  further  liability/     (3.)  That  laches 
might  be  imputed  to  the  government,  through  the 
negligence  of  theif  off  jers/    In  the  case  of  mere 
private  individuals,  th  3  surety,  or  guarantee,  may 
pay  the  debt,  and  proceed  in  Chancery  to  compel 
the  creditor  to  enforce  his  demand  against  the  prin- 
cipal, which  he  could  not  uo  in  the  case  of  the' 
Government;  and  that  was  a  sufficient  reason  to 
justify  the  Court  below  in  leaving  it  to  the  jury  to 
sayi  whether  the  neglect  of  the  officers  of  the  trea- 
sury was  not  a  waiver  of  the  guaranty."     And  even 

a  Bardett  ▼.  the  Attorney-Genefal,  Parker j  fTT^  Comyn.  2%. 
tit.  Oiaiicery,  (2.)  Stratton  v.  Rastall,  2  T.  R.  366;  Ludlow  v. 
Simood,  2  Caine^  Cos.  in  Err.  3  Wheat  Rep.  155.  Note  a., 
and  cases  there  cited..  1  Bw,'^  PttU.  419^\  Kingv.  Baldwin, 
2  Johne.  Ch.  Rep.  554.     18  Fee.  20. 

b  The  People  v.  Xansieh,  T  Johns.  Rep.  332.    Haiit  v.  U.  S. 

1  Ga//.  34. 

c  King  V.  Baldwin,  2  Johne.  Ch.  Rep.  56;    Wright  v.  Russell, 

2  W.  BL  934.    5  Fin.  108.  pi.  14.    Paifrir  v.  Packard,  13  Johns. 
/291.174. 
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in  the  case  of  a  private  individual,  grave  Inches^  or     1824. 
firaud,  on  the  part  of  the  creditor*  will  discharge   ^oC^ 
the  surety '  (4.)  The  Court  below  were  jiot  bound      '  ▼. 
to  direct  the  jury,  that  the  subsequent  payments       ***"*  ' 
should  be  applied  to  discharge  subsequent  balan- 
ces; nor  di4  it  appear  by  the  record/ that  the 
United  States  Attorney  made  such  an  election. 
The  rule  as  between  a  private  debtor  and  creditor, 
a»to  the  appropriation  of  paymentis  is  not  applica- 
ble where  the  receiver  is  a  puUic  officer.^    Where 
the  whole  case  us  complicated/bf  la#  and  fact,  the 
whole  may  be  left  to  the  jury,  unless  some  parti- 
cular point  is  selected  by  the  counsel  for  the  con- 
sideration of  the  Judge,  and  his  opinion  isai^ed 
upon  that  point/ 

The  Attamejf-General,  in  reply,  iniditcfdj  thfit 
there  was  no  limitation  to  the  obligation  of  a  sure- 
ty, unless  expressed  on  the  face  of  the  bond,  or 
implied  in  law.  hi'Lord  Arliiii^an  t*  M 
the  condition  of  the  bond  was  expressly  limited  to 
six  moDths.  So  all  the^otber  cases  cited  would  be 
iband  to  have  some  dbitinguishing  feature ;  such 
as  that  the  condition  was  to  be  faithful  to  the  pJatn- 
tiff,  and  the  breach- assigned  was,  that  the  defend- 
ant had  failed  to  pay  the  plaintiff  and  his  partner, 

a  PhOips  ▼.  AsUiDg,  2  Tatatf.  206.  WajtmgCon  V;  Forbet ,  8 
Eati.  Rep,  245.  Dttyal  ▼.  Tmk*  IS  Man.JUp.XU.  Hunt  ▼. 
United  Slates,  1  QaU.  34  "^  Wkeai.  Rep.  IM,  155.  Note  ii, 
and  cases  there  coUeeted. 

h  Usjted  States  V.  January,  7  Cnmck^iT^. 

c  Boorman  ▼.  Smith,  2  Serg^  fr  RauiL  464. 

dZSwmd.  All. 
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1824.     whom  be  had  BoaBequently  taken  into  the  firm. 

^'ij^^^^  There  it  was  held,  that  the  surety  was  not  liable 
V.        for  subsequent  defaults.*    In  the  case  of  the  P^o* 

Kirkpatrick.^^  ©.  Jamm,ythe  statute  of  New- York  made  it 
the  express  duty  of  the  public  officers  to  prosecute 
diligently,  and  with  effect,  the  suits  which  had  been 
commenced  against  the  principal ;  and  their  neg- 
lect to  perform  this  duty,  actually  occasioned  the 
loss  for  which  the  sureties  were  sought  to  be  made 
responsible.  So,  also,  in  the  exchequer  case  of 
BariUtt  '0.  the  Attorney- General^'  a  new  duty 
was  laid  upon  coals,  by  a  statute  passed  subse- 
quent to  the  giving  of  the  bond  by  the  Collector, 
under  which '  statute  a  new  deputation  was  gi?en> 
and  new  security  taken ;  it  whb^  therefore^ivery 
properly  held,  that  the  sureties- on  the  first  bond 
were  not  liable  for  the  moneys  "reeeif  ed^on  account 
of  Ais  duty.  But,  in  the  present  case^  ^e  iboiid 
is  to  eontinue  during  hia  continuance  in  ofiiceftadd 
18:  to  secure^  all  duties  collected  during  that-terdK. 
If  it  were  an  annual  ofiiee^  it  might  have  been 
different^  Aiito  the  two  commissionsi  the  prac- 
tice of  the  Government  has  been,  ^ta  consider 
them  as  one  continuing  commission.^  A  different 
iOonstruction^ would  render,  the)-  bcaid  practically 
ineffectual^  vThebbjection  which  seeks  ta  impute 
laches  to  the  Government,  on  account  of  the  mere 
omiffsion  of  its  officers,  to  .prpoeed  against  the 


a  8  Wib.  530. 

b  9  Johns.  Hep.  332. 340. 

c  Parker^  277- 

d  Curling  y.  Chalklen,  3  Maul  ^  Seio.  502. 
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principal,  on  every  periodical  onuasion  to  account,  1824. 
is  entirely  novel,  and,  ifit  were  to  prevail,  would 
be  equally  fatal  to  the  moBt  important  interests  of 
the  public,  and  injurious  to  the  sureties  themselves, 
as  it  may  often  happen  that  the  balance  consists  of 
outstanding  duty  bonds,  which  may  soon  after- 
wards be  collected,,  and  liquidate  the  balance. 
The  law  does  not  create  any  obligation  to  bu0, 
which  does  not  exist  in  the  case  of  a  private  gua- 
ranty. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Mmk  ML 
Court. 

In  this  case,  the  Court  cannot  but  lament  the 
extreme  irregularity  and  laxity  of  the  pleadings, 
if,  indeed,  the  informal  minutes  upon  the  record 
be  entitled,  in  any  measure,  to  the  appellation 
of  pleadings.  Some  apology  is,  indeed,  to  be 
found  in  the  asserted  inaccurate  local  practice  in 
the  State  Courts;  but  it  is  impossible,  without 
breaking  down  the  best  settled  principles  of  law, 
not  to  perceive  that  the  very  errors  in  the  plead- 
ings are,  of  themselves,  sufficient  to  justify  a  re- 
versal of  the  judgment,  and  an  award  of  a  re- 
pleader. The  agreement,  of  the  parties,  filed  in 
the  case,  may,  indeed,  help  the  formal  defects, 
but  cannot  be  admitted  to  dispense  with  the  sub- 
stance of  appropriate  pleas;  for,  otherwise,  it 
would  be  difficult  to  ascertain  what  was  tried, 
or  to  be  tried;  and  we  might  as  well  dispense  with 
the  declaration  itself,  as  with  the  subsequent  plead- 
ings.   It  is  to  be  hoped  that,  in  future,  a  more  cor- 

VOL.  IX.  92 
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1824.     rect  practice  will  find  its  way  into  the  :Di8trict 

V.  Three  errors  have  been  insisted  upon  by  the 

r  patnc  QQyernmeut,  as  contained  in  the  charge  of  the 
Court  below. .  The  first  is,  that  the  Judge  limited 
the  responsibility  of  the  sureties  upon  the  Collec- 
tor's bond,  to  the  duties  and  obligations  imposed 
by  the  acts  of  Congress,  antecedently  passed^  thus 
excluding  the  liability  created  by  the  nuhaequent 
statutes.  The  second  is,  the  direction  of  the  Judge, 
that  the  jury  were  at  liberty  to  impute  laches  to 
the  (jrovernment,  from  the  delay  to  call  the  Col- 
lector to  accounty^at  the  periods  prescribed  by 
law,  and  th^  consequent  injury,  to  the  sureties. 
The  third  is/the  direction,  that  the  payments  made 
by  the  Collector  might,  under  the  circumstances, 
be  applied  to  the  discharge  of  the  balance  d.ijie 
from  collections  made  under  the  acts  which  were 
in  force  when  the  bond  was  given. 
Liability  of  As  to  the  first  point  The  Collector  was  ap- 
confined  to  th«  pointed.  Under  the  act  of  the  22d  of  July,  181S, 
ligations  crea- ch.  16.,  for  the  asscssmcBt  and  collection  of  diroct 
pasficd  aot^ce'  taxes  and  internal  duties.  In  the  2d  section  it 
dati  if  the  provides,  "  That  one  Collector,  &c.  shall  be  i^- 
pointed  for  each  of  the  said  collection  districtp, 
&c.;  and  if  the  appointment  of  the  said  Collec- 
tors, or  any  of  them,  shall  not  be  made  during  the 
present  session,  the  President  of  the  United  States 
shall  be,  and  is  hereby,  empowered  to  make  such 
appointment,  during  the  recess  of  the  Senate,  by 
granting  commissions,  which  shall  expire  at  ihe 
end  of  their  next  sessian.^^  The  18th  section  of 
the  same  act  further  provides^  **  that  each  Cpllec- 


bond. 
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tor/  &A^.  shall  give  bond;  with  one  or  more  good  1824. 
and  sufficieiu  sureties,  &c*  in  at  least  double  the  ^u^g^^J^ 
Hfllount  of  the  taxes  assessed  in  the  collection  v. 
district  for  which  he  may  .be  appointed,  which  P*  * 
bond  j$hdil  be  payable  to  the  United  States,  with 
condition  for  the  true  and  faithful  discharge  of  the 
duties  of  his  office,  according  to  law,  and  parti- 
cularly for  the  due  collection  and  payment  of  all 
liioneys  assessed  upon  such  district/'  The  con- 
ditioli  of  this  bond  principally  refers,  as  will  ap- 
pear on  an  inspection  of  the  act,  to  assessments 
of  direct  taxes.  But  the  subsequent  acts,  (act  of 
the  24th  of  July,  1813,  ch/2L  s.  14.,  and  ch.  24. 
8.  6.,  aird  ch.  25.  s.  3.  ai^d  s.  10.,  and  the  act  of 
th^  Sd'of  Angiist,  1813,  ch.  38.  s.  2.  and  s.  5., 
and  ch.  51.  s.  13.)  laying  internal  duties,  contain 
pfbtidions  enlarging  the  authority  of  the  Collec-. 
tor^,  ail^dthe  act  of  2d  of  August,  1813,  ch.  55., 
expressly  extends  the  liability  under  the  bond,  to 
thbiltae  collection  and  payment  of  all  moneys  ac- 
cmiiig  from  the  duties  laid  by  these  acts.  So  that 
there  is  no  doubt  that,  as  to  bonds  subsequently 
givefa,  the  language  ofuhe  condition  is  to  receive 
an  interpretation  which  shall  secure  the  fidelity  of 
the  Collector  under  all  these  acts.  The  Collec- 
tor, whose  bond  is  in  question,  was  appointed  by 
the  President,  on  the  11th  of  November,  1813, 
and/  by.  the  terms,  of  his  commission,  h^  was  to 
hold  his  office  during  the  pleasure  of  the  Pifesident, 
''  and  until  the  end  of  the  next  session  of  the  Se- 
nate of  the '  United  States,  and  no  longer.^  The 
bond  in  queidtion  was  given  by  the  Collector,,  and 
by  the^defendants,  as  his  sureties,  on  the  4th  of 
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1824.  December,  of  the  same  year;  and  it  follows,  in  its 
^^^'^^^^  terms,  the  requirements  of  the  act  pf  Congress. 
v.  On  the  24th  of  January,  1814,  the  President, 
Kirkpatrick  .^j^j^  ^j^^  advice  and  consent  of  the  Senate,  re- 
appointed the  party  Collector,  &c. ;  'and  by  his  new 
commission,  he  was  to  hold  his  office  ^*  during  the 
pleasure  of  th6  President  of  the  United  States 
for  the  time  being/'  No  new  bond  was  taken 
under  this  commission.  Under  these  circumstan- 
ces, the  District  Judge  held,  that  the  liability  of 
the  sureties  was  strictly  confined  to  the  duties  and 
obligations  created  by  the  acts  passed  antecedent 
to  the  date  of  the  bond.  And  we  are  pf  opinion 
that  this  is  thp  true  construction  of  the  condition  of 
the  boiid.  There  is  nothing  in  tiie  original  act, 
under  which  the  appointment  was  made,  which 
.  contemplates  a  permanent  and  continuing  liability 
for  all  duties  under  all  laws  which  might  be  sub- 
sequently passed.  In  its  terms,  tjifi  condition,  as 
expounded  by  the  other  parts  of  the  act,  lead  a 
principal  reference  to  tJbe  assesafHents  of  direct 
taxes ;  ancl  it  is  exteaded  farther  in  its  operation, 
oQly  by  the  express  aicid  positive  directions  of  the 
act  of  2;d  of  August,  1813,  ch:55.  s.  1.  To  this 
extent,  thereCbre,  itipay  well  be  of  force;  but  to 
go  beyond  it,  would  be  to  exceed  the  legislative 
declaration,  and  create  a  general,,  where  the  act 
had  fixed  a  limited,  responsibility.  If  the  argu- 
ment on  behalf  of  the  Government  were  correct, 
the, provision,  so  solicitously  placed  in  this  last  act, 
was  wholly  unnecessary ;  for  the  liability  would 
expand  with  the  new  duties  imposed  by  every  suc- 
cessive act  of  the  Legislature.    But  the  act  itself 
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furnishes  no  ground  for  such  an  exposition ;  and     1824. 
we  do  not  feel  ourselves  at  liberty  to  give  to  con-  ''^^^^^ 
tracts  of  this  sort  further  efficacy  than  the  laws    .    t^ 
and  the  parties  must  have  had  in  their  contempla-     ^  ^*^"^  ' 
tion. 

This  point,  however,  becomes  of  comparatively  ^f^J*]JlJ"^ei 
small  importance  in  the  cause,  if  another,  ^'^^'^^^""fJIJ^^JlJJJe 
has  been  argued  in  this  connexion,  cannot  be  &/•«  commit- 
maintained.  We  allude  to  the  question  as  to  the 
duration  and  force  of  the  original  commission  of 
the  Collector.  Strictly  speaking,  this  question 
does  not  arise  upon  the  present  record.  For,  al- 
though the  Court  below  decided^  that,  in  point  of 
law,  both  cpmmiissions  constituted  but  one  con- 
tinuing appointment,  the  second  pommission  ope-  ' 
rating  only  as  a  confirmation  of  the  first,  yet,  as 
the  verdict  was  found  for  the  defendants  on  ano- 
ther ground,  and  no  exception  was  taken  by  them, 
it  is  not  matter  of  error  which  can  be  assigned 
upon  the  present  occasion.  But,  as  it  is  manifest 
that  the  same  question  must  arise  upon  any  sub"- . 
sequent  trial,  if  there  should  be  a  reversal  of  the 
judgment,  and  will  form  a  most  important,  and, 
perhaps,  decisive,  ground  of  argument ;  and  as  all 
the  parties  are  desirous  of  our  ppinioii  on  this 
point,  and  it  has  been  fully  argued  from  its  bear- 
ing on  the  other  points  in  the  cause,  add  might 
have  been  material,  if  our  decision  on  the  first 
point  had  been  dififerent,  we  have  no  hesitation  in 
declaring  our  opinion,  that  the  decision  of  the 
Court  below  was  founded  in  mistake. 

The  act  under  which  this  appointment  was  made, 
authorizes  the  President,  i^  the  recess  of  the  Sc- 
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1824.  nate,  to  mfSsespp6intmeutB,  hy  grantingt^omttM' 
"^^^"o^^  sions;  tthtch  shall  expire  at  the  end  of  their  next 
▼.  sesnon.  The  first  cbramission  is,  as  has  been  al- 
kpatfiij  j^g^^y  stated,  in  conformity  to  this  provision  of 
the  act,  and  is,  by  express  terms,  limited  to  con- 
tinue to  the  "  end  of  the  next  session  of  the  Se- 
nate, and  no  longer.^^  It  follows,  therefore,  both 
by  the  enactment  of  law  and  the  form  of  the  grants 
that  the  first  commission  must  have  exi^ired  of 
itself  at  that  period;  and,  as  the  neit  session  df 
the  Senate  ended  jn^April,  1814,  that'isthe  ut- 
ilidst  extent  to  which  it  could  reach.  The  bbnd 
in  question  was  given  with  express  reference  to  this 
commission^;  and  its  obligatory  force  was,'  conse- 
quentlyi  confined  to  acts  doni3  while  that  commis- 
sion had  a  legal  continuance,  and  could 'ndt  go 
beyond  it.^  And  here  would  have  bden  the  natii- 
rahermtnatidn  of  ah<3  litLbility.  But,  in  the  mean 
time,  a  tiew  appointment  was  made  by  the  Presi^- 
denty  with  the  advice  and  consent  of  the  Sienate; 
and  as  soon  as  that  was  accepted'  by  the  Colleetor, 
it  was  a  viniial  superseding  and  surrender  of  the 
former  commission.  The  two  commissioner  can- 
not be  considered  as  one  continuing  appointment, 
without  manifest  repugnancy.  The '  cemmliteidtis 
arenot  only  differcfntin  date;  and  given  ^ntlde^  dif- 
ferent audiotities  and  sureties/but  they  are  of  dif- 
ferent natures*  Th(9  finst  i^  limited  in  its  duration 
to  a  specified  period  ;  the  second  is  unlimited;  in 
duration^  and  during  the  pleasure  of  the  President: 
If  the  latter  operated' merely  as  a  confirmatlwof 
the  former,  then' it  confirmed  its  existdndef^nly  du- 
ring the  original  period  fixed  by  iha  law:    But 
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mieh  an  effect  is  not  pretended,  and  would  be  ir-  1824. 
reconcilable  with  the  terms  and  intent  of  the  cbm- 
inission.  It  has  been  suggested,  that  the  practice 
of  the  Government  has  been,  to  consider  such  com- 
missions as  one  continuing  commission.  But  what- 
ever weight  the  practice  of  the  Government  may 
be  entitled  to,  in  cases  of  doubtful  construction,  it 
can  have  no  influence  to  change  the  clear  language 
of  the  law.  In  short,  if  the  nomination  to,  and  ap- 
proval by  the  Senate,  was  a  mere  confirmation, 
and  not  equivalent  to  a  new  appointment,  there 
was  no  necessity  for  the  second,  commission  ;  and 
yet,  the  argument  supposes,  that  it  could  not  he 
dispensed  with ;  fbr  if  no  commission  had  been 
issued,  the  first,  by  its  own  limitation,  would  have 
expired. 

Then,  as  to  the  point  of  laches,  we  ar^  of  opinion 
that  the  charge  of  the  Court  below,  which  auppo-  Se'"'  oown- 
ses  that  laches  will  discharge  the  bond,  cannot  be 
maintained  fts  law.  The  general  principle  is^  that 
laches  is  not  imputable  to  the  Government ;.  and 
this  maxim  is  founded,  not  in  the  notion  of  extra- 
ordinary prerogative,  but  upon  a  great  piiblic 
policy.  The  government  can  transact  its  busi- 
ness only  through  its  agents  ;  and  its  fiscal  opera- 
tions are  so  various,  and  its  agencies  so  numerous 
and  scattered,  that  the  utmost  vigilance  would  not 
save  the  public  from  the  most  serious  losses,  if  the 
doctrine  of  laches  can  be  applied  to  its  transac- 
tions. It  would,  in  effect,  work  a  repeal  of  all  its 
SMurities.  On  the  other  hand,  the  mischiefs  to 
the  agents  and  their  sureties  would  be  scarcely 
less  tolerable.    For  if,  where  the  law9,  as  in  tiie 


Lacbei  not 
imputable  .  to 
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1824.    present  instaiioe,  require  quarterly  accounts  and 
Vf^^^""^^  Battlements,  a  mere  omission  tb  account  is  to  be 

U.  States 

T.  deemed  a  'breach  of  the  bond,  for  which  a  suit 
Kirkpatrick.  luiigt  b0  immediately  brought,  upon  the  peril  of 
loss  from  imputed  laches ;  the  Collectors  and  their 
Sureties  would  be  oppressed  with  the  ndost  expen- 
sjfve  and  Vexatious  litigation  ;  and  their  whole 
I'eal  estate,  which  bylaw  is  subjected  to  n  lien,  up- 
on the  commencement  of  a  suit,  would  be^erpetu- 
ally  embarrassed  in  its  transfers*  This  conside- 
ration of  public  or  private  inconvenience,  is  not  to 
overrule  the  settled  principles  of  Mw,  but  it  is  cer- 
tainly entitled  to  great  weight,  where  a  new  doc- 
trine is  to  be  promulgated.  It  is  admitted,  tkait 
mere  laches,  unaccompanied  with  fraud,  forms  no 
discharge  of  a  contract  of  this  nature,  between 
private  individuals.  Such  is  ttie  clear  result  of  the 
authorities.  Why,  then,  should  a  more  rigid  prin- 
ciple be  applied  to  the  government?  a  principle 
which  is  at  war  with  the  general  iodulgence  allow- 
ed to  its  rights,  which  are  ordinarily  protected 
tYottk  the  bars  iGtrising  from  length  of  time  and  neg- 
ligence ?  It  is  said,  that  the  laws  require,  that 
settlements  should  be  made  at  short  and  stated  pe- 
riods; and  that  the  sureties  have  a  right  to  look 
to  this  as  their  security.  But  these  provisions  of 
the  law  are  created  by  the  Government  for  its  own 
security  and  protection,  and  to  regulate  the  conduct 
of  its  own- officers.  They  are  merely  directory  to 
such  officers,  and  constitute  no  part  of  the  contract 
with  the  surety.  The  surety  may  place  confidence 
in  the  agents  of  the  Government,  and  rely  on  their 
fidelity  in  office ;  bnt  he  hiuB  of  this  the  same  means 
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of  judfmeDt  aa  the  Goveroment  itself ;  and  the     1S24. 
latter  does  not  undertake  to  guaranty  such  fideli-  ""^^^^^ 
ty.    No  case  has  been  cited  at  the  bar,  in  support    .    ▼•  . 
of  the  doctrine,  except  that  of  The  PeapU  f>.  Jan-  ^^""^^^^ 
$en,  in  7  Johns.  Rep.  S32.     In  respect  to  that  case, 
it  may  be  observed,  that  it  is  distinguishable  from 
the  present  in  some  of  its  leading  circumstances. 
Bat  if  it  were  not,  we  are  not  prepared  to  yield  to 
its  authority.    It  is  encountered  by  other  authori- 
ties, which  have  been  cited  at  the  bar ;  and  the  to- 
tal silence  in  the  English  books,  in  a  case  of  so 
frequent  occurrence,  affords  strong  reason  to  be* 
lieve,  that  it  never  has  been  supposed,  that  laches 
would  be  fatal  in  the  case  of  the  Government^ 
where  it  would  not  affect  private  persons.     With- 
out going  more  at  large  into  this  question,  w  eare 
ofe|>iiiiQiit' that  the  mere  laches  of  the  public  offi- 
cers constitutes  no   ground  of  discharge  in  the 
present  case; 

The  last  around  respects  the  manner  in  which  Appropriation 

of  payiMiitl* 

the  Court  below  laid  down  the  law  respecting  the 
appropriation  of  payments.  In  our  opinion,  there 
is  noerror  in  the  charge  on  this  point.  The  ge- 
neral doctrine  is,  that  the  debtor  has  a  right,  if  he 
pleases,  to  make  the  appropriation  of  payments; 
if  he  omits  it,  the  creditor  may  make  it;  if  both 
omit  it,  the  law  will  apply  the  payments,  accord- 
ing to  its  own  notions  of  justice.  It  is  certainly 
too  late  for  either  party  to  claim  a  right  to  make 
an  appropriation,  after  the  controversy  has  arisen, 
and  a  fortiori  at  the  time  of  the  trial.  In  cases 
like  the  present,  of  long  and  running  accounts, 
where  debits  and  credits  are  perpetually  occur- 

V0L.IX.  9S 
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1824.  riogy  and  no  balances  sire  otherwise  adjusted  than 
for  the  merepurpose  of  making  rests,  we  are  of  opi- 
nion, that  payments  ought  to  be  applied  to  extin- 
guish the  debts  according  to  the  priority  of  time: 
so  that  the  credits  are  to  be  deemed  payments  pro 
ianto  of  the  debts  antecedently  due. 

Upon  the  whole,  it  is  the  opinion  of  the  Court, 
that  for  the  error  of  the  District  Court,  on  the  ques- 
tion of  laches,  the  judgment  pught  to  be  reversed, 
and  B,  venire  facias  de  novo  awarded,  with  direc- 
tions, also,  to  allow  the  parties  liberty  to  amend 
their  pleadings. 


[CONSTITUTIONAZ.  LaW.     CHAHCimT.] 

O3B0RN  and  others,  Appellants, 

V. 

The  President,  Directors,  and  Company  op  the 
Bank  of  the  United  States,  Respondents. 

The  act  of  incorporation  of  the  Bank  of  the  United  States  gties  tb« 
Circuit  Courts  of  the  United  States  jurisdiction  of  suits  by  and 
against  the  Bank. 

This  provision  u\  the  charter  is  warranted  by  the  8d  article  of  the 
C(»stitution,  which  declares,  that.**  the  judicial  power  shall  ex- 
tend to  aU  caaa^  in  law  and  equity,  arising  under  this  ConstitutkNi, 
ihe  law9  </  (he  VnUed  Staie$^  and  treaties  made,  or  which  shall  be 
made,  under  their  authority." 

It  b  unnecessary  fof  an  attcT  ;y  or  solicitor,  who  prosecutes  a  sint  for 
the  Bank  of  the  United  States,  or  other  corporation,  to  piodace  a 
warrant  of  attorney  under  the  corporate  seaL 

Whatever  authority  may  be  necessary  for  an  attorney  or  soficitov  to 
^appear  for  a  natural  or  artificial  tienoD,  it  is  Hot  a  grooBd  of  re- 
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^reml  for  errot ,  in  an  appellate  Court,  that  such  anthority  does  not      1 824. 
a|»pear  on  the  face  of  the  records    It  is  a  formal  defect,  which  is  Wi^v^^ 
cured  by  the  statute  of  jeofails,  and  the  92d  section  of  the  Judi-      Osbom 
ciary  Act  of  1780,  ch.  «0.  IT  8  Bank. 

In  general,  the  answer  of  one  defendant  in  equity  cannot  be  read  in      *    * 
eridence  against  another.    But  where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the  one  devolves  on  the  other,  and 
they  become  privies  in  estate,  the  rule  does  not  apply. 

Where  the  defendant  is  restrained  by  an  injunction,  from  using  mo- 
ney in  hu  possession,  interest  will  not  be  decreed  against  him. 

A^  injunction  will  be  granted  to  prevent  the  franchise  of  a  corpora- 
tion frpm  being  destroyed,  as  well  as  to  restrain  a  party  from  vio- 
lating it,  by  attempting  to  participate  in  its  ezclu'sive  privileges. 

In  general,  an  injunction  will  not  be  allowed,  nor  a  decree  rendered, 
against  an  agent,  where  the  principal  is  not  made  a  party  to  the 
suit.  But  if  the  principal  be  not  himself  subject  to  the  jurisdic- 
tion of  the  Court,  (as  in  the  case  of  a  sovereign  Slate;,)  the  rule 
may  be  dispensed  with. 

A  Court  of  equity  will  interpose  by  injunction  to  prevent  the  transfer 
of  a  specific  thing,  which,  if  transferred,  will  be  irretrievably  lost 
to  the  owner,  such  ^fi  negotiable  ^scurities  and  stocks. 

The  Circuit  Courts  of  the  United  States  have  jurisdiction  of  a  bill 
brought  by  the  Bank  of  the  United  States,  for  the  purpose  of  pro- 
tecting the  Bank  in  the  exercise  of  its  franchises,  which  are  threat- 
ened to  be  invaded,  undeir  the  unconstitutional  laws  of  a  State ;  and, 
as  the  State  itself  cannot,  according  to  the  11th  amendment  of  the 
Constitution,  be  made  a  party  defendant  to  the  suit,  it  may  bo 

.  maintained  against  the  officers  and  agents  of  the  State,  who  are 
ifitnisted  with  the  execution  of  such  laws. 

A  State  cannot  tax  the  Bank  of  the  United  States ;  and  any  attempt, 
.  on  the  part  of  its  agents  and  officers,  to  enforce  the  collection  of 
such  tax  against  the  property  of  the  Bank,  may  be  restrained  by 
injunction  from  the  Circuit  Court. 

APPEAL  from  the  Circuit  Court  of  Ohio. 

The  bill  filed  in  this  cause^  was  exhibited  in  the . 
Court  below,  at  September  term,  1819,  io  the 
niome  of  the  respondents,  and  signed  by  solicitors 
of  the  Court,  praying  an  injunctiou  to  restrain 
llalph  Osborn,  Auditor  of '.  the  State  of  Ohio, 


74»  CASES  IN  TH£  SUPREME  COURT 

1824.  from  proceeding  against  the  compIainantB,  under 
^*^^^J|^  an  act  of  the  Legislature  of  that  State^  paeaed 
w.  February  the  8th,  1819,  entitled,  "  An  act  to  levy 
ui^  gQ  j  collect  a  tax  from  all  banks,  and  individuals, 
and  companies,  and  associations  of  individuals, 
that  may  transact  banking  bgsiness  in  this  State, 
nvithout  being  allowed  to  do  so  by  the  law^  there* 
of"  This  act  aller  reciting  that  the  Bank  of  the 
United  States  pursued  its  operations  contrary  to  a 
law  of  the  State,  enacted,  that  if,  after  the  1st  day 
of  the  following  September,  the  said  Baiik,  or  any 
other,  shoirid  continue  to  transact  biijsiness  in  the 
State,  it  should  be  liable  to^  an  annual  tax  of 
50,00P  dollars  on  each  office  of.  discount  and  de- 
posit*, And  that  on  the  15th  day  Qf  September, 
the  Aiiditor  should  charge  such  tax  to  the  Bank/ 
and  should  make  out  his  warrant,  uttder  his  seal 
of  office^  directed  to  any  person^  commanding  him 
to  collect  the  said  tax,  who  should  enter  the 
banking  house,  and  demand  the  same,  an.d  if  pay- 
ment should  not  be  made,  should  levy  the  amount 
on  the  money  or  other  goods  of  the  Bank,  the 
money  to  be  retained,  and  the  goods  to  be  sold, 
as  if  taken  on  a  fi.  fa.  If  no  effects  should  be 
found  in  the  banking  room,  the  person  having  the 
warrant  was  authorized  to  go  into  every  rooln, 
vault,  &c.  and  to  open  every  chest,  &c,  in  search 
of  what  might  satisfy  his  w|irrant. 

The  bill,  after  reciting  this  act,  stated,  that  Ralph 
Osborn  is  the  Auditor,  and  gives  out.  Sec.  that  he 
will  execute  the  said  act.   It  was  exhibited  in  open 
Court,  on  the  14th  of  September,  and,  notice  of. 
the  application  having  been  given  tQ  Uie  defen- 
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dant,  Osborn,  an  order  was  mitde,  awarding  the  1824. 
injunctipn  on  the  execntion  of  bonds  and  security 
in  the  sum  of  100,000  dollars;  after  which,  a  sub- 
poena was  issued,  on  which  the  order  that  had  been 
made  for  the  injunction  was  endorsed  by  the  soli- 
citors for  the  plaintiffs ;  and  a  memorandum,  that 
bond  with  security  had  been  given  by  the  plaintiffs, 
was  endorsed  by  the  clerk ;  and  a  p<  >wer  to  James 
M^Dowefl  to  serve  the  same,  was  endorsed  by 
the  Marshal.  It  appeared,  from  the  affidavit  of 
M'Dowell,  that  both  the  subpoena  and  endorse- 
ment were  served  on  R.  Osborn,  early  in  the  morn- 
ing of  the  15th.  On  the  18th  of  the  same  month 
of  September,  a  writ  of  injunction  was  issued  on 
the  same  bill,  which  was  served  on  R.-  Osborn  and 
on  John  L.  Harper.  The  affidavit  of  M'Dowell 
stated,  that  he  served  the  writ  on  Harper,  while 
on  his  way  to  Columbus,  with  the  money  and  funds 
on  which  the  same  were  to  operate,  as  he  under- 
stood; and  that  the  writ  was  served  on  Odt>om^ 
before  Harper  reached  Columbus. 

In  September,  1820,  leave  was  given  to  file  a 
supplemental  and  amended  bill,  and  to  make  new 
parties. 

The  amended  bill  charges,  that,  subsequent  to 
the  service  of  the  subpoena  and  injunction,  to  wit, 
on  the  17th  of  September,  1819,  J.  L.  Harper, 
who  was  employed  by  Osborn  to  collect  the  tax, 
and  well  knew  that  an  injunction  had  been  al- 
low:ed,  proceeded  by  violetice  to  the  office  of  the 
Bank  at  Chilicothe,  and  took  therefrom  100,000 
dollars,  in  specie  and  bank  notes,  belonging* to, 
or  in  deposit  with,  the  plaintiiSs.     That  this  money 
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1824.  was  ddivered  to  H.  M.  Curry,  who  was  then  Trea- 
^"^Xorn^  surer  of  the  State,  or  to  the  defendant,  Osborn, 
▼.  both  of  whom  had  notice  of  the  illegal  seizure, 
and  paid  no  consideration  for  the  amount,  but  re- 
ceived it  to  keep  it  on  safe  deposit.  That  Curry 
did  keep  the  same  until  he  delivered  it  over  to  one 
8.  Sullivan,  his  successor  as  Treasurer.  That 
neither  Curry  nor  Sullivan  held  the  said  money  in 
their  character  as  Treasurer,  but  as  individuals. 
The  bill  prays,  that  the  said  H.  M.  Curry,  lat^ 
Treasurer,  S.  Sullivan,  the  present  Treasuier,  and 
R.  Osborn,  in  their  official  and  private  characters, 
and  the  said  J.  L.  Harper,  may  be  made  defen- 
dants; that  they  may  make  discovery,  and  may  be 
enjoined  from  using  or  paying  away  the  coin  or 
notes  taken  from  the  Bank,  may  be  decreed  to 
restore  the  same,  and  may  be  enjoined  from  pro- 
ceeding further  under  the  said  act. 

The  defendant,  Curry,  filed  his  answer,  admit- 
ting that  the  defendant.  Harper,  delivered  to  him, 
about  the  20th  of  September,  1819,  the  sum  of 
98,000  dollars,  which,  he  was  informed  and  be- 
lieved, was  a  tax  levied  of  the  Branch  Bank  of 
the  United  States.  He  passed  this  sum  to  the 
credit  of  the  State,  as  revenue ;  but,  in  fact,  kept 
it  separate  from  other  moneys,  until  January  or 
February,  1820,  when  the  moneys  in  the  treasury 
were  seized  upon  by  a  committee  of  the  House  of 
Representatives;  soon  after  which  he  resigned 
his  office,  and  the  moneys  and  bank  notes,  in  the 
bill  mentioned,  still  separate  from  other  moneys  in 
the  treasury,  came  to  the  hands  of  S.  Sullivan,  the 
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present  Treasurer,  who  gave  a  receipt  for  the     1824. 


8^™®-  Oibom 

The  defendant,  Sullivani  failing  to  answer,  an        ▼. 
attachment  for  contempt  was  issued,  on  which  he     '  *f^^^^ 
was  taken  into  custody.     He  then  filed  his  answer, 
and  was  discharged. 

This  answer  denies  all  personal  knowledge  of 
the  levying,  collecting,  and  paying  over,  the  money 
in  the  bill  mentioned.  It  admits  that  he  was  ap- 
pointed Treasurer,  as  successor  to  Curry,  on  the 
17th  of  February,  1820,  and  that  he  entered  the 
Treasury  on  the  23d,  and  begaq  an  examination 
of  the  funds,  amo\}g  which  he  found  the  sum  of 
98,0U0  dollars,  which  he  understood  was  the  same 
that  is  charged  in  the  bill ;  but  this  was  not  a  fact 
within  his  own  knowledge.  He  gave  a  receipt  as 
Treasurer,  and  the  money  has  remained  in  his 
hands,  as  Treasurer,  and  not  otherwise.  The 
sum  of  98,000  dollars  remains  untouched,  out  of 
respect  to  an  injunction  said  to  have  been  allowed 
by  the  Circuit  Court,  on  a  bill  since  dismissed. 
He  admits  the  sum  in  his  hands  to  correspond  with 
the  description  in  the  bill,  so  far  as  that  descrip- 
tion goes,  and  annexes  to  his  answer  a  description 
of  the  residue.  He  has  no  private  individual  inte- 
rest in  the  money,  and  holds  it  only  as  State  Trea- 
surer ;  admits  notice,  from  general  report,  and 
from  the  late  Treasurer,  that  the  said  sum  of 
98,000  dollars  was  levied  as  a  tax  Trom  the  Bank, 
and  that  the  Bank  alleged  it  to  be  illegal  and  void. 

The  cause  came  on  to  be  heard  upon  these  an- 
swers, and  upon  the  decrees  niii,  against  Osbom 
and  Harper,  and  the  Court  pronounced  a  decree 
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directing  them  to  restore  to  the  Bank  the  sum  of 
^X^  100,000  dollars,  with  interest  on  19,830  dollars, 
^▼^   ^    the  amount  of  specie  in  the  hands  of  Sujlivan. 
The  cause  was  then  brought,  by  appeal,  to  this 
Court. 

Mr.  Hammond^  for  the  appellants,  contended, 
that  the  decree  was  erroneous,  for  the  following 
reasons : 

1.  Because,  no  authority  is  shown  in  the  records, 
from  the  Bank,  authorizing  the  institution  br  pro- 
secution of  the  suit. 

2.  Because,  as  against  the  defendant,  Sullivan, 
there  are  neither  proofs  nor  admissions  sufficient 
to  sustain  the  decree. 

3.  Because,  upon  equitable  principles,  the  case 
made  in  the  bill  does  not  warrant  a  decree  against 
either  Osborn  or  Harper,  for  the  amount  of  coin 
and  notes  in  the  bill  specified  to  have  passed 
through  their  hands. 

4.  Because,  the  defendants  are  decreed  to  pay 
interest  upon  the  coin,  when  it  was  not  in  the  pow- 
er of  Osborn  or  Harper,  and  was  stayed  in  the 
hands  of  Sullivan  by  injunction. 

5.  Because,  the  case  made  in  the  bill  does  not 
warrant  the  interference  of  a  Court  of  Chancery 
by  injunction  or  otherwise. 

6.  Because,  if  any  case  is  made  in  the  bill,  pro- 
per for  the  interference  of  a  Court  of  Chancery,  it 
is  against  the  State  of  Ohio,  in  which  case  the 
Circuit  Court  could  not  exercise  jurisdiction. 
^  7.  Because,  the  decree  assumes,  that  the  Bank 
of  the  United  States  is  not  subject  to  the  taxing 


powee  of  the  State  of  Ohio^  atia  <l«ei4e8  that  the     1824. 
law  of  Ohio,  the  execution  of  w^jph  tf^spjoioed,  ^"^^^bonT^ 
is  uncoDstitutiooal.  „  „  '•    . 

L  Aiufficieot  authority  must  bp  Bhomn  for  the 
iDStitution  of  every  legal  proceeding*  This  prin- 
ciple IS  peculiarly  applicable  10  suits  brought  in  the 
name  of  corporations ;  because,  such  9  body  mugt 
lUwuya  appear  by  attorney,  either  ;to  institute  or 
defend  a  legal  proceeding.  It  cannot  appear  in 
person,  and  it  can  only  constitute  an  attorpey  bf 
written  power,  under  its  common  seal.  Thif  doct 
trine  is  not  jippugned  by  the  decision  of  this 
Oonrt  ja  the  ease  of  the  Bat^  oj  Columbia  Vf 
f^ttetwn,^  The  dd  doctrine,  that  a  corpora* 
tion  could  not  contract  or  promise,  except  by  wii- 
ting,  under  its  common  seal,  is  overruled  in  that 
case  ;  and  it  was  adjudged,  that  a  contract  made 
hf  a  committee  duly  authorized  for  that  purpose; 
binds  the  Corpc^ration.  It  seem^,  also,  to  be  intir 
iMted,  that  a  Corporation  may,  by  resolution,  or 
other  act,  not  under  their  common  seal,  duly  ap- 
pjiH^t  jsnd  authorize  an  agent,  whose  contracts 
W<wild  bind  them ;  and  the  case  of  Rex  id.  Bigg} 
is  refeired  to  as  authority.  But,  upon  looking  in- 
to that  case,  it  will  be  fftund,  that  the  principle 
is  merely  laid  down  by  counsel  arguendo ;  an4 
the  counsel,  by  whom  it  is  advanced,  add, 
'^  But  in  ease  of  any  thing  of  conse<{uence,  or  the 
employing  any  one  to  act  in  their  behalf,  in  a  mat? 
ler  wUch  is  not  an  ordinary  service,  a  corporation 

a  7  Cnmcky  299. 
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1824.  aggregate  cannot  do  that  without  deed.**  Now^ 
^'^^^^^^  what  can  be  of  more  consequence,  than  such  a 
r.  suit  as  this,  commenced,  in  effect,  against  a  sove- 
U.S. Bant,  yeign  gj^te,  by  this  corporation?  In  Fleckntrv. 
the  Bank  of  the  UniUd  8tate§,'  the  Court  has 
gone  no  farther,  than  to  determine  that  the  board 
of  Directors  may,  by  resolution,  authorize  their 
Cashier  to  transfer  bills  or  notes,  the  property  of 
the  Bank,  and  need  not  make  a  power  under  seal 
for  that  purpose.  This  is  a  very  different  matter 
from  authority  to  prosecute  such  a  suit  as  the  pre- 
sent. It  falls  within  the  scope  of  the  ordinary  of- 
ficial duties  of  the  Cashier.  But  even  admitting 
that  any  express  authority  from  the  Bank,  whether 
under  the  common  seal  or  not,  would  have  been 
sufficient  ia  the  present  case,  it  is  indispensable 
that  such  authority  should  be  produced  and  filed: 
This  has  not  been  done,  and  therefore  it  must  be 
eoncluded,  that  the  suit  is  wholly  unauthorized  by 
the  corporation,  in  whose  name  it  has  been  som- 
menced. 

2.  The  answer  of  the  defendant,  BuIIivan,  con- 
tains no  admission  that  the  notes  and  coin  were  the 
property  of  the  plaintiff,  or  that  the  injunction  was 
violated  in  taking  them  from  their  possession.  In 
Hills  T.  Binney^  the  bill  was  filed  by  a  creditor 
against  an  administrator,  who,  by  his  answer, 
stated,  that  he  believed  the  debt  was  due.  Mr. 
Fonblanque,  for  the  plaintiff,  expressed  a  doubt 
whether  there  was  a  sufficient  foundation  for  a 

a  8  Wieai.  Rep.  838. 
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decree.    Lord  Eldoo  inclined  to  think  it  soffi-     1834. 
cient ;  but  Mr.  Richards,  as  amiew  curuB^  sug-  ^^^boi^ 
geeting  that  it  whs  doubtful,  Mr.  Fonblanque  con-  „  ^  ^   ^ 
eented  to  exhibit  an  interrogatory.     The  admis- 
sion there  was  much  stronger  than  any  in  the  an-^ 
swer  of  the  defendant,  Sullivan.     He  ban  no  where 
said,  that  he  believes  the  notes  and  coin  to  be  the 
property  of  the  plaintiffs ;  on  the  contrary,  he  avers 
that,  personally,  he  knew  nothing  about  the  col- 
lection of  the  tax,  except  from  general  report,  and 
the  information  of  the  late  Treasurer.    No  proof 
whatever,  of  general  report,  or  of  the  declarations 
of  the  late  Treasurer,  would  be  sufficient  to  estab- 
lish any  fact.      Sullivan's  admission  of  this  gene- 
ral report,  and  of  this  information,  gives  it  no  high- 
er character  than  it  would  be  entitled  to  upon  be- 
ing proved.     The  admission  does  not  support  the 
decree,  and  there  is  no  other  proof  in  the  case. 

'3.  The  decree  against  the  defendants,  Osborn 
and  Harper,  so  far  as  it  requires  them  to  pay  the 
amount  of  the  coin  and  notes  specified  in  the  bill, 
to  the  plaintiffs,  is  erroneous,  because  the  bill  shows 
that  the  same  were  not  in  the  possession  of  those 
defendants.  The  foundation  upon  which  a  Court 
of  equi^  proceeds,  is  to  redress  the  party  under 
its  protection,  not  to  punish  the  wrongdoers. 
When  punishment  is  the  object,  process  for  con- 
tempt is  resorted  to.  Equity  will  look  at  the  situ- 
ation of  all  the  parties,  and  will  distinguish  among 
the  defendants,  who  can,  and  who  cannot,  complf 
with  such  decree,  as,  upon  equitable  principles^ 
must  be  pronounced.    A  plaintiff  ia  equity  cannot 
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1824.  fasten  upon  the  specific  subject  for  which  he  sueS^ 
^^^"jj^"^^  and  obtain  an  order  retaining  it  in  the  hands  of 
▼.  one  defendant,  subject  to  a  final  decree,  and  ob- 
'  "*•  tain  a  decree  for  restitution  against  other  defend- 
ants, who,  by  hiis  own  showing,  have  not  the  sub* 
ject  in  their  power.  Admitting  that  it  was  neces-- 
sary  ro  make  all  concerned  in  the  transaction  de- 
fendants, in  order  to  ascertain  who  had  possessioB 
of  the  subject,  yet  when  that  fact  was  ascertained, 
no  #  decree  (except  as  to  costs)  could  be  pro- 
nounced against  those  who  were  not  in  possession 
of  it,  and  who  claimed  no  interest  in  it.  Where  a 
party  acts  under  tm  auth^^rity  which  he  supposes 
valid,  but  which  the  Court  adjudge  to  be  void,  he 
is  tfot  to  b  regiirded  as  a  principal  wrongdoer,  fur* 
ther  than  the  purposes  necessarily  require.  In  a 
Court  of  equity,  he  is  equitably,  not  vindictively, 
respon^Ie. 

4.  Under  the  circumstances  of  the  case,  the  de- 
fendants ought  not  to  be  chargeable  with  interest 
dpon  the  coin  in  question.  It  may  be  admitted, 
that,  in  general,  where  a  defendant  has  wrongfully 
|k)ssessed  himself  of  the  plaintifiTs  money,  and 
thus  deprivedhimoftheuseof  it,  equity  mky  com- 
pel him  to  account  for  interest.  But  here,  die 
Injunction  forbidding  the  use  of  the  coin  was  ob- 
tained at  the  plaintrfTs  request.  Its  effect  and 
operation  were,  to  place  it  in  the  custody  of  the 
law.  The  defendants  could  not  use  it,  and,  con- 
sequently, cannot  be  charged  with  interest. 

5.  No  case  is  made  out  in  the  original  bill,  war- 
ranting the  interposition  of  a  Court  of  equity  by 
injunction.    The  injunction,  if  sustained  at  all. 
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must  hi  Upon  one  of  two  principles ;  eitker  that  it    1 824. 
wtii»  necessary  to  secure  to  the  Bank  the  enjoftneot  ^'^^j^^^ 
of  a  fWiucbise  or  exclusive  privilege,  or  to  protect        ▼• 
it  from  an  irrepurable  mischief.  .  ^  v.  8.  Bant. 

Ail  the  cases  where  injunctions  have  been  grant- 
ed^ to  protect  parties  in  the  enjoyment  of  a^iri^- 
chisei  proceed  upon  the  principle,  that  die  injury 
was  consequential,  not  direct,  and  that  it  would  be 
di£cult,..if  not  impossible,  to  estimate  the  dama- 
ges. Thus>  the  proprietor  of  a  machine,  for 
which  a  patent  has  been  granted,  or  of  a  book  for 
which  a  copy-right  has  been  obtained,  may  have 
an  injunction  to  prevent  others  from  using  the  ma- 
chine, or  vending  the  book.  So,  also^  the  proprie- 
tor of  a  toll-bridge  or  a  turnpikei  road,  may  have 
an  injunction  to  prevent  others  from  constructing 
and  using  a  bridge  or  road,  where  it  would  be 
contrary  to  the  terms  of  the  plaintiff's  grant*  But 
in  all  thecre  cases,  the  injunction  is  granted  upon 
the  principle,  that  the  act  complained  of  is  not 
only  unlawful,  and,  therefore,  'unjustifiable,  but 
that  it  is,  in  addition  to  its  illegality,  of  a  charac- 
ter for  which  compensation  cannot  be  made  in  da- 
mages. But  no  case  can  be  found  of  an  injunc- 
tion granted  to  protect  the .  proprietor,  in  the  in- 
stances mentioned,  against  the  commission  of  a 
mere  trespass,  where  the  party  could  have  redress 
in  damages,  and  where  the  trespass  would  not  in- 
terfere with  the  franchise,  further  than  every  wrong 
interferes  with  the  right  of  the  individual  upon 
whom  it  is  inflicted.  Wherever  an  injunction  is 
granted  for  the  protection  of  a  franchise,  the  case 
must  show  that  the  party  has  the  sole  and  exdu- 
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1824.    sive  right  to  do  the  act,  or  transact  the  businesa, 
^^Q^^  which  he  seeks  to  inhibit  the  defendant  from  per- 
▼•        forming.     Thus,  an  injunction  has  been  allowed 
'  to  the  East  India  Company,  to  prevent  an  inter- 
ference witht  he  trade  exclusively  secured  to  them 
by  their  charter.*    But,  would  an  injunction  be 
granted  against  seizing,  by  violence,  the  goods 
they  may  import,  or  doing  injury  to  their  ships 
when  in  port  ?    So,  a  person  entitled  to  an  exclu- 
sive right  of  ferry,  has  been  allowed  an  injunction 
to  prevent  ferrying  by  others.^    But  it  does  not 
follow  that  an  injunction  would  be  allowed,  to  pre- 
vent an  injury  which  the  proprietor  might  appre- 
hend to  his  boats,  or  their  tackle,  or  to  the  landing 
place.    Here  the  original  bill  does  not  present  a 
case  for  an  injunction  to  secure  the  enjoyment  of 
a  franchise  upon  these  principles.    It  seeks  to  be 
protected  against  an  injury  amounting  to  a  tres- 
pass, and  nothing  more.     The  bill  claims,  that  it 
is  one  of  the  corporate  franchises  of  the  Bank,  to 
establish  offices  of  discount  and  deposit,  and 
transact  banking  business,  any  where,  according 
to  the  discretion  of  the  directors.     But  it  is  only 
when  the  franchise  confers  a  sole  and  exclusive 
right,  that  the  jurisdiction  of  a  Court  of  equiQr  at- 
taches, and  it  then  attaches  only  so  as  to  prevent 
others  from  invading  that  right,  by  attempting  an 
actual  participation  in  its  use  and  enjoyment.     It 
cannot  be  pretended,  that  the  charter  of  the  Bank 
confers  upon  it  any  exclusive  right  to  carry  on  the 

a  1  Ve$.  127. 
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trade  of  banking.  It  cannot,  thereforei  come  into  1824* 
a  Court  of  Chancery  to  seek  protection  againrt 
any  person  for  violating  an  exclusive  franchise. 
If  it  be  said,  that  the  privilege  of  exemption  from 
State  taxation  is  one  of  this  nature,  the  answer  is, 
that  this  privilege  operates,  not  against  individuals, 
but  against  the  power  authorized  to  lay  and  collect 
taxes.  It  does  not  operate  against  any  individuali 
who  is  invested  with  no  power  of  taxation,  but 
who  commits  a  trespass  under  colour  of  levying  a 
tax. 

Nor  can  the  injunction  be  supported,  upon  the 
ground  that  the  case  presented  required  this  ex- 
traordinary interference  of  the  Court,  to  protect 
the  Bank  against  irreparable  mischief.  It  is  but 
recently  that  injunctions  have  been  issued  to  re- 
strain the  commission  of  an  act  amounting  to  tres- 
pass only.  Lord  Hardwicke  says,  ^^  every  com- 
mon trespass  is  not  a  foundation  for  an  injunction 
in  this  Court.'**  Lord  Kenyon,  M .  R.,  asserts, 
that  **  a  Court  of  Chancery  will  not  interfere,  when 
the  matter  is  merely  in  damages."^  And  Lord 
Eldon  says,  *^  I  remember  when,  in  a  case  of  tres- 
pass, unless  it  grew  into  a  nuisance,  an  injunction 
would  have  been  refused.'**  The  first^  reported 
case  of  an  injunction  in  trespass,  is  that  of  Mit- 
chd  T.  Dorrs,  where  the  defendant  had  begun  to 
dig  coal  in  his  own  ground,  and  worked  into  that 
of  the  ptaintifT.  Lord  Eldon  said,  **  That  is  tres- 
pass, not  waste.    But  I  will  grant  the  injunction 

a  S  Mk.  21. 
h2Bro.C.G.^. 
c  7  V€9.jr.  307. 
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1824.    vpon  the  authority  *6f  a  case  before  Lord  Thur- 
low.'**    Tliia  last  case  was  where  the  landlord 
owned  two  adjacent  closes,  and  demised  one. 
The  tenant  commenced  mining  for  coal  in  the  de« 
mised  close,  and  continued  to  mine  until  he  entered 
the  close  not  demised.     Lord  Thurlow,  after  great 
hesitation,  granted  the  injunction,  upon  the  ground, 
as  Lord  Eldon  himself  asserts,  of  the  irreparable 
ruin  of  the  property  as  a  mine,  and  it  being  a  spe* 
cies  of  trade;  and  upon  the  principle  of  the  Court 
enjoining  in  matters  of  trespass,  where  irreparable 
damage  is  the  consequence.^     The  next  case  was 
that  o(  Hansen  t>.  Gardiner,"  where  an  injunction 
was  granted  upon   the  application  of  a  peraea 
claiming  in  different  rights,,  one  of  which  was  sfl 
lord  of  the  manor,  under  the  statute  of  M«rtoii> 
against  trespass  by  the  commoners,  apd,  upim 
bearing,  die  injunction  was  dissolved.    An  appiir 
ealioii  was  afterwieirds  made  by  the  devisees  4ji 
an  equity  of  redempti<m,  in  receipt  df  the  renti^^ 
for  an  injunction  against  ^  Mortgagee;  iAmmwgi 
as  heir,  to  restraia  him  from  cutting  timber;  bitt 
it  was  refused/    An  i«jiHio|iofi  wos  subsequentlf 
granted,  at  the  itpjplication.df  tbe^  k^ 
restrain  a  person  cha'rgeid  to  be.  in  coUnioii^diMi 
the  tenant,  from' tirtting  er  remoinog  ^ber,  w 
committing  any  other  waste.'   Lord  Etdon  puts 
this  upon  the  groundK^ttemjt  partakes  more  of 
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waste  thmitn  general  casefl,  and  says,  he  will  not  1824. 
be  bound  as  to  what  is  to  be  done  upon  a  mere 
trespass ;  thougti,  he  adds,  that  it  is  strange  if  there 
cannot  be  an  injunction  in  that  case,  to  prevent 
ineparable  mischief'  Th^  next  case  of  an  in* 
junction  in  'trespass,. is  CrodiifoT^  v.  Alexander/" 
The  plaintiff  oontractAit.  to  sell  an  estate  to  the 
defiradaqt,  whpr^ot  f^cM^  the  tenani^ 

and  began  to  ciit  tiiiibe|^». .  The  in|ut)ption  wav 
allowed ;  but  the  Lorcl.jOhanc^llor  says,  ''  I  will 
grant  this  protection  against  cutting  timber,  until 
the  power  of  the  Court  to  grant  the  injunction 
ajgainat^it^pass  shall  be  fully  dispussect"r  It  is 
singular,  that  in  this  case  Lord  Eldon  should,  agaia 
state  the  case  decided  by  Lord  Thurlow,  respect- 
ing the  mines;  and  add,  that  Lord  Thurlow  con- 
sidered it  trespass,  not  waste,  and  refused  the  in- 
junction. The  injunction  is  justified  by  analogy; 
and  reference. is  made  to  Mobinson  v.  Byrcm^ 
which,  upon  examination,  will  be  found  not  to  De 
a. case  of  trespass,  but  one  where  Uie  defendant^ 
having  a  command  of  the  water,  was  about  90  to 
use  it,  within  his  own  premises,  as  to  throw  it  out 
and  deluge  the  plaintiff:  it  was  destruction.  la 
Thamasv.  Oakley/  the  plaintiff  was  seised  in 
fee.  of  an  estate,  in  which  there  was  a  stone  quarry, 
and  the  defendant  held  a  contiguous  estate,  with 
a  right  to  enter  the  quarry  and  take  stbne  for  a  spe- 
cial purpose,  but  was  taking  it  for  other  purposes. 

6  1  Bro.  C.  C.  588^ 

c  18  Fet.  185.    See  alio  Kinder  v.  Jcm^  17  Tec.  lib.  «od 
Earl^Cowper  v.  Baker,  IL 127. 
Vol.  IX.  <>5 
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1824.     The  counsel  inflisted  that  it  waB^^the  counie  of  mo- 
dern authority  9  to  afford  aasistance  in  cases  of  coal 


Osborn 


tr.&Baiik. 


▼^  ^  mines,  timber,  Slc.  to  prevent  irremediable  mis- 
chief and  injury,  which  damages  could  not  com- 
pensate. Lord  Eldon  held,  that  upon  the  deci- 
sionft  which  had  taken  place,  the  bill  niust  be  sus- 
tained. He  refers  to  the  first  case  decided  by  Lord 
Thurlow,  and  his  hesitation,  and  adds,  **  But  I 
lake  it  that  Lord  Thurlow. changed  his  opinion 
upon  that.;  holding,  that  if  the  defendant  was 
taking  the  substance  of  the  inheritance,  the  li- 
berty of  bringing  an  action  was  not  all  the  relief 
to  which,  in  equity,  he  was  entitled.  The  inter- 
ference of  the  Court  is  to  prevent  your  removing 
that  which  is  his  estate.  If  this  protection  would 
be  granted  in  the  case  of  timber,  coals,  and  lead 
ore,  why  is.  it  not  equally  to  be  applied  to  a 
quarry  ?*' 

There  is  no  analogy  between  these  cases  and 
the  present.  No  estate  of  a  stable  and  permanent 
character  is  to  be  injured.  The  naked  suggestion 
in  the  bill  is,  that  the  plaintiffs  verily  believe  that 
the  defendant  threatens  to  do  an  act  amounting  to 
a  mere  trespass.  Lord  Eldon  says,  ^'I  never 
would  grant  an  injunction,  upon  an  affidavit  sta- 
ting that  the  deponent  verily  believes  the  defend- 
ant is  about  to  cut  timber.'''  Some  act  must  be 
done,  moving  towards  the  commission  of  wrong; 
such  as  sending  a  surveyor  to  mark  trees.^  None 
of  the  cases  stand  upon  a  mere  quia  timet.    But 
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here,  not  even  a  belief  that  the  defendant  meaAt  to  1824% 
commit  the  trespass  is  asserted.  Regard  the  case 
as  against  Osborn  onljand  individually;  separate 
him  from  the  State  tax^  and  from  his  office  as  Ao-^ 
ditor;  and  whether  the  bill  is  brought  to  protect 
a  franchise  or  prevent  a  trespass,  it  cannot  be 
maintained. 

6.  But,  in  fkct,  the  bill  is  against  the  Btate^ 
and  as  such,  the  Circuit  Court  has  no  jurisdiction 
of  it.  In  this  bill,  all  the  component  parts  of  a 
case  against  the  State,  are  set  out  in  their  rega-* 
lar  and  proper  order:  the  privilege ;  the  measures 
set  on  foot  to  invade  it;,  their  unjust  and  oppress 
sive  character,  and  the  prayer  for  relief  against 
them.  There  is  no  allegation  against  any  indivi- 
dual ;  no  relief  is  prayed  against  any  person  in  his 
private,  and  individual  character.  The  acts  com- 
plained of,  are  the  acts  of  the  Legislature ;  the 
party  charged  virith  aggression  on  the  plaintiflTs 
right,  is  the  Legislature;  the  relief  prayed,  is 
against  the  acts  of  the  Legislature ;  the  State  is 
the  sole  party  in  interest.  It  is  true,  process  ii 
not  prayed  or  awarded  against  the  State ;  but  thd 
bill  is  subftantially  the  same  as  it  would  have  been, 
had  the  plaintiffs  intended  to  make  the  State  a 
formal  party  by  process.  In  all  ordinary  cases, 
if  the  Court  sees  from  the  face  of  the  bill,  that 
the  actual  and  principal  party  in  interest  is  not 
before  them,  it  will  either  dismiss  the  bill,  or  stay 
the  proceedings  until  proper  parties  are  made.  A 
decree,  vitally  affecting  the  interests  of  a  princi- 
pal, will  never  be  pronounced,  where  his  agent  is 
the  only  party  to  the  bill.    In  Vernon  v.  Blacker- 


756  CASES  IN  THE  SUPREAIE  COUM 

1824.     fyy*  the  syit  was  brought  againat  the  defendaDi, 

^^^^^^^^  treasurer  of  the  commissioners  for  building  6fty 

▼.        new  churches,  to  <*.ompel  the  payment  of  moneys 

.S.Bank.  claimed  to  be  due  from  the  commissioners.     Lord 

Hardwicke  dismissed  the  bill,  saying,  **  it  would  be 

absurd  that  a  bill  should  lie  against  a  person  who 

is  only  an  officer,  and  subordinate  to  others,  and 

has  no  discretionary  power.     It  is  absurd  to  make 

a  party  who  acts  ministerially,  the  sole  party." 

If,  then,  the  State  be  the  only  party  interested, 
and  if  the  bill,  in  its  terms,  and  in  its  effect,  ope- 
fates  solely  upon  the  State,  the  State  ought  to  be 
made  a  party.  If  the  Circuit  Court  cannot  exer- 
cise jurisdiction  where  the  State  is  a  party  direct, 
it  ought  not,  it  cannot,  be  permitted  to  obtain  that 
jurisdiction,  by '  an  indirect  mode  of  proceeding. 
This  would  be  to  disregard  the  substance  of  things, 
and  found  a  jurisdiction  upon  arbitrary  definition. 

We  maintain,  that  the  State  of  Ohio  is,  in  fact, 
the  sole  defendant  in  this  cause ;  and  that  the 
jurisdiction  of  the  Circuit  Court  is  excluded, 
(1.)  By  the  constitution  of  the  United  States; 
(2.)  By  the  judiciary  act. 

We  contend,  further,  that  if  the  subject  matter 
in  controversy  between  the  actual  parties  to  this 
cause,  presents  a  case  within  the  jurisdiction  of  the 
federal  judiciary,  that  jurisdiction  is  vested  exclu- 
sively in  the  Supreme  Court,  both  by  the  constitu- 
tion and  by  the  judiciary  act. 

The  constitution,  after  defining  the  cases  in 
which  the  federal  judiciary  shall  take  cognizance, 

a  2  Aik  144>. 
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declareBy  that  "  in  all  cases  affecting  ambassadors,     1 824« 
other  public  ministers^  and  consuls,  and  those  in   "^j,JJ^ 
which  a  State  shall  be  a  party,  the  Supreme  Court        ▼. 
shall  have  original  jurisdiction/' 

According  tathe  interpretation  given  to  the  con- 
stitution by  this  Court,  in  Cohens  v.  Virginia^"  a 
State  may  be  made  a  party,  before  the  federal 
Courts,  wherever^  the  case  arises  under  the  consti- 
tution, or  a  la#  of  this  ITnited  States;  or  where 
the  controversy  is  between  two  States,  or  one 
State  and  a  foreign  State.    ^ 

In  this  case,  the  controversy  arises  under  the 
constitution  of  the  Unitetf  States,  or  under  the  ^act 
of  incorporation,  or  under  both.  It  is  a  case  of 
original  jurisdiction;  and  by  the  express  letter  of 
the  constitution,  the  Supreme  Court  alone  are  au- 
thorized to  take  jurisdiction. 

In  Marbury  v.  Madison^  this  Court  decided, 
that  it  was  not  competent  for  Congress  to  invest 
jthe  Supreme  Court  with  original  jurisdiction,  in 
any  othier  cases  than  those  described  in  the  con- 
stitution. It  is  supposed,  that  the  principle  of  this 
decision,  and  the  reasoning  of  the  Court  in  support' 
of  it,  both  conduce  to  the  conclusion,  that  where 
original  jurisdiction  is  given  by  the  constitution  to 
the  Supreme  Court,  Congress  cannot  distribute 
any  part  of  such  original  jurisdiction  to  an  inferior 
federal  tribunal.  It  would  hardly  seem  rational 
to  decide,  that  the  framers  of  the  constitution  in- 
serted this  clause  for  no  other  purpobs  bat  that  of 

a  6  WUai.  Rep.  S7B. 
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1824.  limiting  the  power  of  Congress,  as  to  the  cases  in 
which  thej  should  give  the  Supreme  Court  origi- 
nal jurisdiction.  There  could  have  been  no  just 
ground  for  apprehending,  that  the  National  Legis- 
lature would  impose  original  jurisdiction  upon  the 
Supreme  Court  to  a  mischievous  extent.  Consi- 
dering the  character  of  the  parties,  between  whom 
the  constitution  invests  the  Supreme  Court  with 
this  jurisdiction,  it  is  a  much  more  rational  infer- 
ence, that  it  was  intended  to  prevent  Congress 
from  subjecting  them  to  the  power  of  any  inferior 
tribunal.  ^' If  the  solicitude  of  the  Convention, 
respecting  our  peace  with  foreign  powers,  induced 
a  provision,  that  the  Supreme  Court  should  tako 
original  jurisdiction,  in  cases  which  might  be  sup- 
posed to  affect  them,''  the  same  solicitude  would 
seem  to  require  an  iLvCrpretation,  by  which  the 
original  jurisdiction  of  other  Courts  should  be  ex- 
cluded. If  Congress  be  at  liberty  to  give  original 
jurisdiction  to  inferior  Courts,  where  the  constitu- 
tion has  given  it  to  the  Supreme  Court,  it  will  be 
the  easiest  thing  in  nature  to  defeat  that  object, 
which  the  solicitude  of  the  Convention  intended  to 
secure.  If  these  terms  do  not  operate  exclusively 
upon  Congress,  they  cannot  operate  exclusively 
upon  the  States ;  so  that  the  exemption  of  foreign 
ministers  from  liability  in  State  tribunals,  is  not 
secured  by  the  constitution,  but  depends  upon  an 
act  of  Congress,  and  may  be  put  an  end  to  when- 
ever the  National  Legislature  choose. 

In  the  case  of  Cohens  v.  Virginia^  it  is  said, 
that  ^' when  the  constitution  declares  the  jurisdic- 
tion, in  cases  where  a  State  shall  be  a  party,  to  be 
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original,  and  in  all  cases  arising  under  the  consti-  1824. 
tution  or  a  law,  to  be.  appellate,  the  conclusion 
seems  irresistible,  that  its  framers  designed  to  in- 
clude in  the  first  class,  those  cases  in  which  juris- 
diction is  given,  because  a  State  is  a  party ;  and  to 
include  in  the  second,  those  in  which  jurisdiction 
is  given,  because  the  case  arises  under  the  consti- 
tution, or  a  law.*" 

It  is  allowed,  that /'it  may  be  conceded,  that 
where  the  case  is  of  such  a  nature  as  to  admit  of 
its  originating  in  the  Supreme  Court,  it  ought  to 
originate  there  ;"^  though  it  be  immediately  after- 
wards asked,  ''can  it  be  affirmed  that  a  State  might 
not  sue  a  citizen  of  another  State  in  the  Circuit 
Court  ?"'  From  the  whole,  this  final  conclusion 
is  deduced  :  "The  original  jurisdiction  of  the  Su- 
preme Court,  in  cases  where  a  State  is  a  party, 
refers  to  those  cases  in  which,  according  to  the 
grant  of  power  made  in  the  preceding  clause,  ju- 
risdiction might  be  exercised,  in  consequence  of 
the  character  of  the  party;  and  an  original  suit 
might  be  instituted  in  any  of  the  FederahCourts, 
not  to  those  cases  in  which  an  original  suit  might 
not  be  instituted  in  a  Federal  Court." 

The  result  of  this  reasoning  seems  to  vbe,  that 
where  the  jurisdiction  of  the  Federal  Court  attach- 
es, in  consequence  of  the  character  of  the  party,  in 
that  case,  no  original  suit  can  be  brought  against  a 
State,  except  in  the  Supreme  Court.    But  if  a,. 

a  6  Wh^at.  Rqp.  S93. 
6  Id:  395. 
c  U.  396. 
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1824.     State  become  liable  to  an  action,  in  a  case  arising 
under  the  constitution,  or  a  law  of  the  United  • 
States,  then  any  of  the  Federal  Courts  may  enter- 
tain jurisdiction. 

We  cannot  thick,  that  the  Court  meant  to  as- 
sert this  position  ;  or  that  if  they  did,  they  will  ad- 
henf  to  it.     No  good  reason  can  be  perceived,  for 
sustaining  a  distinction  of  this  kind.     The  policy 
which  exempts  the  States  from  the  jurisdiction  of 
inferior  Courts,  is  the  same  in  both  cases ;  and  the 
terms  of  the  constitution  comprehend  the  o])e  class 
of  cases  as  well  as  the  other.     The  words,  **aU 
ca$e$y^^  embrace  as  fully  a  case  iigainst  a  State,  ari- 
sing under  the  constitution^  or  a  law,  9s  tl^y  do  a 
case  between  two  States,  or  between  a  State  and 
a. foreign  State.     The  same  terrosrare  abed  wdar 
fining  the" extent  of  the  judicial  power  in  tb^  first 
class  of  cases  described^  and  the  Court  thus  speak 
of  their  effect :  ^'  This  dause  extends  ther  jurisdic- 
tion of  the  Court «to)aUilhQ cases  described,  without, 
making  in  its  terms  aiify  eflU^ption  whatever,  and 
without  any  regard  to  the  condition  of  the  party* 
If  there  be  any  exception^  it  is  to  be  implied  agaiivHi 
the  ^express  words  of  the  article''    The  samemayr, 
be;  said,,  with  equal  force,  ;of. the  .term^i  w)ien  emr. 
ployed  4€rxieflBe  the  original  jurisdiction  of  thd  Sttr 
preme  Oourt.^^ "  The  true  reading  and  undefsttndni 
ing  are,  ^in-uU  cases  affecting  ambassadon^  •otAer. 
public  ministers,  and  consuls,  and  in  all  thoee  in^ 
which  a  State  shall  be  b  party,  the  Supreme  Court 
shall  have  original  jurisdiction.^/    If  there  be  any 
exception,  by  which  a  State  can  be  sued  in  an  ori- 
ginal suit  before  ian  inferior  federal  feriliunaL  such 
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exception  must  be  implied  against  the  express  1824. 
words  of  the  article,  and  can  only  be  sustained 
^  upon  the  spirit  and  true  meaning  of  the  constitu- 
tion ;  which  spirit  and  true  meaning  must  be  so 
apparent,  as  to  overrule  the  words  which  its  fra- 
mers  have  employed/* 

There  is  no  difficulty  in  giving  full  force  and  ef- 
fect to  the  constitutional  distribution  of  jurisdic-' 
tion,  as  we  interpret  it,  without  touching  the  ap- 
pellate jurisdiction  asserted  in  the  case  of  Cohm$ 
V.  Virginia.    By  that  case,  it  is  settled,  that  the 
judicial  power  of  the  United  States  extends  to  a 
class  of  cases  which  cannot  originate  in  any  fede- 
ral tribunal,  and  that  this  jurisdiction  must,  of  ne-- 
cessi^,  be  appellate.     The  distribution  of  juris- 
diction must  be  interpreted  as  if  the  judicial  power 
was  extended,  by  the  letter  of  the  constitution,  to 
this  class  of  cases,  in  express  terms.    The  first 
member  of  the  sentence  must  be  understood  as 
applicable  only  to  oases  in  which  original  jurisdic- 
tion is  vested  in  the  federal  judiciary.    The  se- 
cond, to  every  description  of  appellate  jurisdiction, 
whether  it  arise  under  the  constitution,  or  be  crea- 
ted by  law.    Thus,if  a  case  arise  under  the  con- 
stitution, or  a  law  of  the  Union,  in  which  an  origi- 
nal suit  may  be  sued  against  a  State,  the  constitu- 
tion requires  such  suit  to  be  brought  in  the  Su- 
preme Court.     If  a  State  be  plaintiff  or  defendant 
in  a  State  Court,  and  a  question  arise  under  the 
constitution,  or  a  law  of  the  Union,  and  a  case  be 
made  at  the  trial,  upon  which  the  federal  judicial 
power  attaches,  the  constitution  authorizes  the 
Supreme  Court  to  exercise  appellate  jurisdictioR. 
Vol.  IX.  96 
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Id^.  There  is  no  occasion  to  confound  the  two  classes 
^■^^^J^J^  of  cases,  or  to  bring  the  two  kinds  of  jurisdiction 
▼.  into  collision.  The  appellate  jurisdiction  of  the 
'  Supreme  Court  may,  consistently,  be  extended  to 
the  proper  class  of  cases  where  a  State  is  a  party, 
without  so  interpreting  the  constitution,  as  to  sub- 
ject the  States  to  original  actions  in  the  inferior 
national  tribunals. 

But  whatever  may  be  the  correct  interpretation 
of  the  constitution  upon  this  point,  it  has  long  been 
settled,  that  the  Circuit  Courts  can  exercise  no  ju- 
risdiction but  what  is  conferred  upon  them  by  law. 
The  judiciary  act  does  not  vest  them  with  jurisdic- 
tion where  a  .State  is  a  party.  On  the  contrary, 
in  a  case  like  the  present,  it  vests  exclusive  juris- 
diction in  the  Supreme  Court. 

The  judiciary  act  of  1789,  c.  20.  sec.  13.,  pro- 
vides, that  **  the  Supreme  Court  shall  have  exclu- 
sive jurisdiction  of  all  controversies  of  a  civil  na- 
ture, where  a  Staie  is  a  party,  except  between  a 
State  and  its  citizens,  and  except  also  between  a 
State  and  citizens  of  other  States,  or  aliens ;  in 
which  latter  case,  it  shall  have  original,  but  not 
exclusive  jurisdiction.''  This  act,  which  distri- 
butes and  defines  the  jurisdiction  of  the  different 
federal  Courts,  does  not,  in  terms,  vest  the  Circuit 
Court  with  jurisdiction  in  any  case  arising  under  the 
constitution  or  the  laws  of  the  United  States.  And 
in  M*IfUire  v.  Wood^'  this  Court  decided,  that  this 
portion  of  federal  jurisdiction  could  not  be  exerci- 
sed by  the  Circuit  Courts,  unless  expressly  eonfer- 

•  7  €raiidl,  505. 


OF  THE  UNITED  STATES.  768 

red  by  law.  Neither  does  this  act  give  jurisdiction  1824. 
to  the  Circuit  Court,  in  any  case  where  a  State  is  a 
party ;  but,  on  the  contrary,  all  original  jurisdic- 
tion that  is  given  to  the  federal  judiciary,  where  a 
State  is  a  party,  is  vested  in  the  Supreme  Court, 
and,  with  certain  exceptions,  in  that  Court  exclu* 
sively.  The  case  before  the  Court  comes  not 
within  any  of  the  exceptions  ;  so  that,  if  it  be  a 
caseof  federal  jurisprudence,  it  is  exclusively  vest- 
ed in  the  Supreme  Court. 

Should  it  be  conceded,  that  the  State  cannot  be 
sued  in  the  Circuit  Court,  and  an  attempt  made  to 
sustain  the  case  and  the  jurisdiction  against  the 
individuals,  upon  the  ground  of  necessity,  lest  there 
should  be  a  failure  of  ju8tice,^it  may  be  answered: 
First,  that  the  reasons  which  exempt  the  State 
from  direct  responsibility,  operate  at  least  equally 
strong  to  exempt  her  from  indirect  responsibility* 
No  necessity  can  warrant  a  judicial  tribunal  in 
disregarding  the  maxim,  that  that  which,  cannot 
legally  be  directly  done,  cannot  rightfully  be  ef- 
fected by  indirection. 

A  second,  and  a  more  decisive  answer,  may  be 
given:  the  supposed  necessity , does  not  exist. 
The  case  arises  under  the  conlBtitution  and  the 
charter.  A  suit  direct  against  the  States,  may  be 
prosecuted  in  the  federal  .Courts/  The  constitu- 
tion has  made  the  State  amenable  to  justice  be- 
fore the  Supreme  Court  of  the  nation.  The  na* 
tional  Legislature  have  provided  that  this  jurisdic- 
tion shall  be  exclusive.  It  cannot  be  defeated  or 
evaded  by  the  selection  of  improper  parties,  in  sub- 
version of  established  practice,  and  of  correct  and 
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1824*  well  settled  principles.  The  bill  might  have  been 
filed  in  the  Supreme  Court ;  the  injunction  might 
have  been  allowed  by  a  Judge  of  that  Court  in  va- 
cation ;  the  whole  case  might  have  been  proceed- 
ed in  as  the  framers  of  the  constitution  intended. 
The  high  and  solemn  mepsure  of  citing  a  sovereign 
State  before  a  Court  of  judicature,  to-  defend  its 
attributes  of  sovereignty,  and  the  exercise  of  its 
power,  ought  not  to  be  permitted  to  any  authority 
but  the  highest  tribunal  of  the  nation  I  say  no- 
thing of  consequences ;  I  look  only  to  what  is  fit 
and  proper  in  itself,  adapted  to  the  nature  of  man, 
to  the  organization  of  government,  and  consistent 
with  the  plaia  letter  of  the  constitution. 

If  this  were  not  the  case,  if  the  constitution  had 
conferred  jurisdiction,  but  Congress  had  omitted 
to  make  provision  for  exercising  it  by  the  Supreme 
Court,  in  an  original  form,  still  no  necessity  can 
justify  an  evasive  assumption  of  it  by  any  tribunal, 
much  less  by  one  to  which  the  constitution  never 
intended  to  intrust  it.  The  Bank  must  take  the 
consequences,  as  in  the  case  of  other  men  who 
transact  business,  where  Congress  have  failed  to 
make  provision  for  vesting  in  the  Courts  all  the 
jurisdiction  conferred  by  the  constitution. 

In  the  case  of  ilf  Intire  v.  Wood^  before  cited, 
this  Court  said,  '^  When  questions  arise  under  the 
constitution  of  the  United  States,  in  the  State 
Courts,  and  the  party  who  claims  a  right  or  privi- 
lege under  them  is  unsuccessful,  an  appeal  is 
given  to  the  Supreme  Court ;  and  this*  provision 
the  Legislature  has  thought  sufficient^  at  preient^ 
for  all  the  political  purposes  to  be  answered  by 
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the  clause  of  the  constitution  which  relates  to  the     1824. 
subject/'    It  must  remain  mfficient  until  the  law 
IS  changed,  whatever  inconvenience  may  result  to  ^ 
individuals. 

If,  then,  the  case  made  in  the  bill  be,  in  fact, 
a  case  against  the  State,  in  which  the  State  is  the 
sole  party  interested,  and  the  defendants  only  mi- 
nisterial agents,  then  the  decree  is  erroneous, 
(1.)  because  the  proper  parties  are  not  before  the 
Court;  (2.)  because  the  Circuit  Court  cannot, 
under  either  the  constitution  or  laws  of  Congress, 
exercise  jurisdiction  over  the  proper  party ;  (3.) 
because  both  the  constitution  and  law  vests  exclu- 
rite  jurisdiction  of  the  case  made  in  the  Supreme 
Court. 

7.  The  last  and  the  most  important  point  in  the 
case  remains  yet  to  be  considered.  It  is,  that  the 
decree  assumes  that  the  Bank  of  the  United  States 
is  not  subject  to  the  taxing  power  of  the  State  of 
Ohio,  and  decides  that  the  law  of  Ohio,  the  exe- 
cution of  which  is  enjoined,  is  unconstitutional. 

Upon  this  point,  we  ask  the  Court  to  reconsider 
80  much  of  their  opinion  in  the  case  of  M^CuUoch 
9.  Maryland^  as  decides  that  the  States  have  no 
rightful*  power  to  tax  the  Bank  of  the  United 
States. 

The  question,  whether  the  Bank  of  the  United 
States,  as  now  constituted,  is  exempt,  by  the  con- 
stitution of  the  Union,  from  the  taxing  power  of 
the  State,  depends  upon  the  nature  and  charac- 
ter of  the  institution.  If  it  stands  upon  the  same 
foundation  with  the  mint  and  the  post  office;  if  its 
bumness  can  justly  be  assimilated  to  the  process 
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1824.  and  proceedings  of  the  federal  Courts,  we  admit, 
without  hesitation,  that  it  is  entitled  to  the  ez« 
emption  it  claims.  The  States  cannot  tax  the  of- 
'  fices,  establishments,  and  operations,  of  the  na« 
tional  government.  It  is  not  the  argument  of  the 
opinion,  in  M^Cvlloch  v.  Maryiandy  but  the  pre-^ 
mises  upon  which  that  argument  is  founded,  that 
we  ask  the  Court  now  to  re-examine  and  recon- 
sider. 

Banking  is,  in  its  nature,  a  private  trade ;  and 
is  a  business  in  which  individuals  may  at  all  times^ 
engage,  unless  the  municipal  law  forbid  it.    Where 
this  is  not  the  case,  it  is  competent  for  individuals 
to  contract  together,  and  create  capital  to  be  em-, 
ployed  in  lending  money,  and  buying  and  sellings 
coins,  bullion,  promissory  notes,  and  bills  of  ex- 
change.    No  law  is  necessary  to  authorize  a  con- 
tract between  individuals  for  concentrating  capital 
to  be  thus  employed  ;  nor  does  the  business  itself 
depend  upon  any  special  laws  for  its  creation  or 
existence.     An  association  thus  formed,  may  take 
to  themselves  a  name,  and  may  establish  rules  and 
regulations  to  govern  them  in  the  transaction  of 
their  business,   and   to  determine  their  relative 
rights  and  duties  among  themselves.    The  general 
law  not  only  recognises  the  obligation  of  this  con- 
tract between  the  parties ;  it  recognises  also  the 
capacity  of  the  association  thus  formed,  to  make: 
cotitracts  in  the  name  they  have  assumed,  and  the 
right  of  the  individuals,  as  joint  partners,  or  one 
party,  to  enforce  those  contracts.     The  whole  is 
a  private  Concern :  the  capital  is  private  property; 
the  business  a  private*  and  individual  trade;  the 
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convenience  and  profit  of  private  men  the  end  and     1824. 
object.     Such  is  the  true  character  of  a  bank,  con-  ^"^^^^^ 
stituted  by  individual  stockholders.     Its  rights  and        ▼. 

•  TT  S  Bank 

privileges,  its  liabilities  and  disabilities,  are  all  ^'  * 
the  rights,  privileges,  liabilities,  and  disabilities  of 
private  persons. 

If  the  individuals  thus  associated  apply  for  and 
obtain,  from  the  legislative  power  of  the  country, 
a  special  law,  creating  them  a  corporation,  what 
change  does  it  effect  in  their  condition  ?  A  better 
answer  cannot  be  given,  than  that  contained  in  the 
definition  of  a  corporation  by  this  Court:  **  A  cor- 
poration is  an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law.  Being 
the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  con- 
fers upon  it,  either  expressly,  or  as  incidental  to 
its  existence.  These  are  such  as  are  supposed  best 
calculated  to  effect  the  object  for  which  it  was  cre- 
ated. Among  the  most  important  are  immortality, 
and,  if  the  expression  maybe  allowed,  individuality; 
properties  by  which  a  perpetual  succession  of 
many  persons  are  considered  as  the  same,  and  may 
actas  a  single  individual.  They  enable  a  corpo- 
ration to  manage  its  own  affairs,  and  to  bold  pro- 
perty, without  the  perplexing  intrica«;ies,  the  ha- 
zardous and  endless  necessity  of  perpetual  con- 
veyances, for  the  purpose  of  transmitting  it  from 
hand  to  hand.  It  is  chiefly  far  the  purpose  of 
clothing  bodies  of  men  with  these  qualities  and 
capacities^  that  corporations  were  invented  and 
a/re  in  use.^^* 

a  Dartmouth  College  v.  Woodward,  4  Wheat.  Rep.  634. 
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1824.        If  the  character  of  a  corporation,  as  here  de* 
^^^v^  fined,  be  regarded  in  granting  a  charter  to  a  bank- 

▼.       ing  company  in  the  case  stated,  the  change  ef- 
.  s.  BanL  fy^^^^  j^  ^{^^  condition  of  a  company  by  the  char- 
ter, can  be  easily  and  readily  comprehended.    It 
relates  to  their  character,  not  to  their  rights.    It 
would  not  change  the  nature  of  their  business,  but 

^  would  afford  facility  in  transacting  it.  It  would 
confer  upon  the  whole  one  individual  q^aracter, 
comprising,  for  particular  purposes,  the  capacities 
of  an  individual ;  but  it  would  exempt  them  from 
liabilities,  only  so  far  as  an  express  exemption  was 
stipulated  or  granted.  By  the  charter,  they  would 
be  constituted  an  invisible,  intangible,  and  artifi- 
cial being,  capable  of  perpetual  existence,  and 
of  acting  as  an  individual  in  the  management  of 
their  appropriate  affairs.  But  this  would  operate 
only  to  change  the  form,  it  would  not  alter  the 
substance  of  things.  These  would  still  consist  of 
the  individuals  that  composed  the  association,  and 
of  the  business  in  which  they  were  engaged. 

This  was  distinctly  decided  in  the  case  of  the 
United  States  Bank  v.  Deveaux.'  In  that  case 
it  was  contended,  that  the  character  of  the  indi- 
viduals was  completely  merged  in  the  charter  of 
incorporation.  But  this  Court  adjudged  other- 
wise ;  they  determined  that  they  could  look  behind 
the  charter,  and  notice  the  character  of  indivi- 
duals; and  the  cases  and  the  principles  upon 
which  this  decision  is  founded,  also  establish,  that 


u  5  Cfmcft,  84. 
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Courts  may  look  beyond  the  charier  for  all  sub-     1824. 
stantial  and  beneficial  purposes.  ^"^^bor^ 

When  individuals,  associated  to  carry  on  the  ^  ^7^ 
trade  of  banking,  o^PP'y  ^  the  Legislature  of  the 
country  for  an  act  of  incorporation,  they  found 
their  application  upon  some  benefit  to  be  derived 
to  the  public  from  conferring  upon  them  the  cha- 
racter they  ask.  This  public  benefit  may  consist 
of  the  facilities  afforded  to  the  State,  in  the  ma- 
nagement of  its  fiscal  concerns;  or  it  may  consist 
in  the  convenience  to  the  community  in  the  trans- 
action of  mercantile  and  other  money  affairs.  It 
may  arise  from  the  payment  of  annual  revenue,  or 
a  stipulated  sum,  into  the  public  treasury.  If  the 
benefit  to  the  public  be  considered  a  suflicient  com- 
pensation for  the  faculty  conferred,  the  corporation 
is  created.  But  from  this  fact,  in  the  language  of 
this  Court,  **  nothingcan  be  inferred  which  changes 
the  character  of  the  institution,  or  transfers  to 
the  government  any  new  power  over  it.  The  cha- 
racter of  civil  institutions  doeo  not  grow  out  of 
their  incorporation,  but  out  of  the  manner  in  which 
they  are  formed,  and  the  objects  for  which  ihey 
are  created.'** 

If,  then,  a  banking  association  be  formed,  the 
capital  collected,  the  mode  of  transacting  the  busi- 
ness settled,  and  the  whole  concern  regulated  and 
established,  before  any  application  be  made  for  a 
charter,  it  is  clear  that  the  mere  fact  of  enacting  a 
law,  creating  the  association  a  corporation,  coiild 
not  change  its  character.    It  was  a  company  of 

a  Dartmouth  College  ▼.  Woodwmrd,  4  JP^Xase.  Sep.  638. 
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1824.  individuals,  conducting  a  private  tradoi  before  it 
^"^^^^  was  incorporated,  and  it  retained  the  same  cbarac- 
T.  ter  afterwards.  The  charter  was  granted  to  give 
facility  to  the  individuals  in  the  management  of 
their  private  affairs ;  not  that,  in  virtue  of  that 
ebarter/they  might  share  in  the  civil  government 
^f  the  country.  For  special  purposes,  it  constitu- 
ted tbem  an  immortal  being  ;  but  of  this  being  it 
has  been  correctly  said,  that ''  its  immortality  no 
more  confers  on  it  political  power,  or  a  political 
character,  than  immortality  would  confer  such 
power  or  character  on  u  natural  perspn/" 

If  in  fact  the  incorporation  be  obtained  before 
the  association  i^  formed,  does  it  vary  the  princi^ 
pie  ?'  It  is  supposed  and  insisted  that  it  does  not. 
If  the  corporation  be  originated  for  the  manage- 
ment of  an  individual  concern  ;  if  it  be  based  upon 
contract  between  individuals ;  if  its  great  end  and 
principal  object  be  private  trade  and  private  pro- 
lit,  its  character  must  be  the  same,  whether  the 
trade  commenced  precedent  or  subsequent  to  the 
incorporation  ;  whether  the  individuals  solicited 
the  charter,  or*  the  Legislature  invited  the  indivi- 
duals. The  character  of  the  association  must  be 
ascertained  by  the  same  rules,  and  it  must  be  sub- 
ject to  the  same  legal  consequences. 

We  may  suppose,  then,  that  individuals  resi- 
dent in  every  part  of  the  Unipn,  and  in  foreign 
countries,  have  associated  for  the  purpose  of  estab- 
lishing a  bank,  with  a  capital  of  28,000,000  of 
dollars;  that  they  have  actually  collected  this  ca- 
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pital  together  in  the  city  of  Philadelphia,  and»  no  1824. 
law  prohibiting  such  a  measure,  have  commenced 
trading  as  bankers.  Not  finding  sufficient  em* 
ployment  for  their  capital  at  that  place,  they  estab- 
lish a  banking  house  in  New- York,  one  in  Boston, 
and  one  in  Baltimore,  where  they  carry  on  a  profit- 
able business.  It  is  perfectly  clear,  that  ail  this 
may  be  done,  if  no  State  law  be  contravened,  by 
individuals  in  their  natural  capacities.  But  it  is 
equally  clear,  that  the  capital  thus  employed,  and 
the  business  thus  transacted,  must  be  subject  te 
the  regulations  of  the  respective  States,  and  that 
the  parties  must  be  subject  to  all  the  inconveniences 
and  embarrassments  resulting  from  the  death 
of  its  members,  and  from  the  transfers  of  its  shares 
and  interests ;  from  the  perplexing  intricacies,  the 
hazardous  and  endless  necessity  of  perpetual  con- 
veyances for  transferring  their  property,  as  well  as 
the  still  greater  inconvenience  of  pursuing  its  rights 
and  enforcing  its  contracts  in  Courts  of  justice. 

Deriving  great  advantage  from  its  trade,  anxious 
to  extend  it  into  other  States,  and  to  be  relieved 
from  the  embarrassments  incident  to  a  joint  stock 
company  not  incorporated,  the  corporation  apply  to 
the  Congress  of  the  United  States  for  an  act  of  in- 
corporation. But  this  Congress  cannot  confer,  un- 
less the  association  can  be  employed  by  the  na- 
tional government  in  the  execution  of  some  of  the 
powers  with  which  it  is  invested  by  the  constitution. 
All  the  powers  of  the  government  must  be  carried 
into  operation  by  individual  agency,  either  through 
the  medium  of  public  officers,  or  contracts  made 
with  individuals.   Can  any  public  office  be  created. 
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1824.  or  does  one  exist,  the  performance  of  which  may, 
^^^^^  with  propriety,  be  aasigned  to  thia  association, 
▼.  when  incorporated  ?  If  such  office  exist,  or  can  be 
U.S. Bank,  ^.^gj^^^d,  then  the  company  may  be  incorporated, 
that  they  may  be  appointed  to  execute  such  office. 
Is  there  any  portion  of  the  public  business  per- 
formed by  individuals  upon  contracts,  that, this  as- 
sociation could  be  employed  to  perform,  with 
greater  advantage  and  more  safety  to  the  public, 
than  an  indiviiiuai  contractor?  If  there  be  an 
employment  of  this  nature,  then  may  this  company 
be  incorporated  to  undertake  it- 
There  is  an  employment  of  this  nature.  Nothing 
can  be  more  essential  to  the  fiscal  concerns  of  the 
nation,  than  an  agent  of  undoubted  integrity  and 
established  credit,  with  whom  the  public  moneys 
can,  at  all  times,  be  safely  deposited.  Nothing 
can  be  of  more  importance  to  a  government,  than 
that  there  should  be  some  capitalist  in  the  coun- 
try, who  possesses  the  means  of  making  advances 
of  money  to  the  government  upon  any  exigency, 
and  who  is  under  a  legal  obligation  to  make  such 
advances.  For  these  purposes  the  association 
would  be  an  agent  peculiarly  suitable  and  appro- 
priate. There  are  also  other  minor  employments, 
fluch  as  the  transmission  of  the  revenue  from  one 
place  to  another,  for  the  performance  of  which 
this  company  wouhl  be  a  most  safe  and  certain 
agent.  As,  then,  this  association  may  be  thus  con- 
nected with  the  public  interest,  and  made  useful 
«nd  advantageous  to  the  government,  by  confer- 
ring a  charter  upon  them,  the  power  of  securing 
to  tfae  nation  these  benefits,  advantages,  and  oon- 
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veniences,  results  to  the  National  Legislature.   A     1824. 
just  construction  of  their  constitutional  powers,  ^^^^^ 
invests  them  with  authority  to  incorporate  a  bank-        t^ 
ing  company,  upon  the  basis  of  contracting  with 
the  institution  thus  created,  for  the  performance 
of  certain  public  employments,  beneficial  to  the 
nation,  and  necessary  to  be  performed  by  some 
one. 

The  mere  creation  of  a  corporation,  does  not 
confer  political  power  or  political  character.  So 
this  Court  decided  in  Dartmouth  College  v.  Wood^ 
toardf  already  referred  to.  If  I  may  be  allowed 
to  paraphrase  the  language  of  the  Chief  Justice,  I 
would  say,  a  bank  incorporated,  is  no  more  a  State 
instrument,  than  a  natural  person  performing  the 
same  business  would  be.  If,  then,  a  natiiral  per- 
son, engaged  in  the  trade  of  banking,  should  con- 
tract with  the  government  to  receive  the  public 
money  upon  deposit,  to  transmit  it  from  place  to 
place,  without  charging  for  commission  or  differ- 
ence of  exchange,  and  to  perform,  when  called 
upon,  the  duties  of  commissioner  of  loans,  would 
not  thereby  become  a  public  officer,  how  is  it  that 
this  artificial  being,  created  by  law  for  the  purpose 
of  being  employed  by  the  government  for  the  same 
purposes,  should  become  a  part  of  the  civil  go- 
vernment of  the  country  ?  Is  it  because  its  exist- 
ence, its  capacities,  its  powers,  are  given  by  law  ? 
because  the  government  has  given  it  power  to 
take  and  hold  property  in  a  particular  form,  and 
to  employ  that  property  for  particular  purposes,  * 
and  in  the  disposition  of  it  to  use  a  particular 
name  ?    because  the  government  has  sold  it  a  pri- 
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1824.     vilege  for  a  large  sum  of  money,  and  baa  bargain^ 
^^^^^^  ed  with  it  to  do  certain  things ;  is  it,  therefore^  a 
▼.        part  of  the  very  government  with  which  the  con- 
U- 8. Bank,  tract is  made? 

If  the  Bank  be  constituted  a  public  office,  by  the 
connexion  between  it  and. the  government,  it  can- 
not be  the  mere  legal  franchise  in  which  the  office 
is  vested  ;  the  individual  stockholders  must  be  the 
officers.  Their  character  is  not  merged  in  the 
charter.  This  is  the  strong  point  of  the  Mayor 
and  Commonalty  v.  Wood,  upon  whieh  this 
Court  ground  their  decision  in  ^e  Bank  v.  De- 
veaux,  and  from  which  they  say,  that  cause  could 
not  be  distinguished.  Thus,  aliens  may  become 
public  officers,  and  public  duties  are  confided  to 
those  who  owe  no  allegi?  nee  to  the  government, 
and  who  are  even  beyond  its  territorial  limits. 

With  the  privileges  and  perquisites  of  office,  iill 
individuals  hoMing  offices,  ought  to  be  subject  to 
the  disabilities  of  office.  But  if  the  Bank  be  a 
public  office,  and  the  individual  stockholders  pub-^ 
lie  officers,  this  principle  does  not  have  a  fair  and 
just  operation.  The  disabilities  of  office  do  not 
"  attach  to  the  stockholders ;  for  we  find  them  every 
where  holding  public  offices,  even  in  the  national 
Legislature,  from  which,  if  they  be  public  officers, 
they  are  excluded  by  the  constitution  in  express 
terms. 

If  the  Bank  be  a  public  institution  of  such  cha- 
racter as  to  be  justly  assimilated  to  the  mint  and 
the  post  office,  then  its  charter  may  be  amended, 
altered,  or  even  abolished,  at  the  discretion  of  the 
National  Legislature.    All  public  offices  are  crea-- 
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ted  purely  for  public  purposes,  and  may,  at  any  1824. 
time,  be  modified  in  such  manner  as  the  public  in- 
terest may  require.  Public  corporations  partake 
of  the  same  character.  So  it  is  distinctly  ad« 
judged  in  Dartmouth  CqUege  v.  Woodward.  In 
this  point,  each  Judge  who  delivered  an  opinion 
concurred.  By  one  of  the  Judges  it  is  said, 
that  '^  public  corporations  are  generally  esteemed 
such  as  exist  for  public  political  purposes  only, 
such  as  towns,  cities,  parishes  and  counties ;  and 
in  many  respects  they  are  so,  although  they  in- 
volve some  private  interests;  but,  strictly  speaking, 
public  corporations  are  such  only  as  are  founded 
by  the  government  for  public  purposes,  where  the 
whole  interest  belongs  also  to  the  government. 
If,  therefore,  the  foundation  be  private,  though 
under  the  charter  of  the  government,  the  corpo- 
ration is  private,  however  extensive  the  uses  may 
be  to  which  it  is  devoted,  either  by  the  bounty  of 
the  founder,  or  the  nature  and  objects  of  the  insti- 
tution. For  instance,  a  bank,  created  by  the  go- 
vernment for  its  own  uses,  whose  stock  is  exclu- 
sively owned  by  the  government,  is,  in  the  strictest 
sense,  a  public  corporation.  So,  a  hospital  created 
and  endowed  by  the  government  for  general  cha- 
rity. But  a  bank,  uihose  stock  u  owned  by  pri- 
vatepersonSf  ii  a  private  corporation,  although  it 
ii  erected  by  the  government,  and  its  objects  and 
operations  partake  of  a  public  nature.  The 
same  doctrine  may  be  affirmed  of  insurance,  canal, 
bridge,  and  turnpike  companies.  In  all  these 
cases,  the  uses  may,  in  a  certain  sense,  be  called 
oublic,  but  the  corporations  are  private;  as  much 
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1824.    BO,  indeed,  bb  if  the  franchises  were  vested  in  a 
'  single  person."* 

If  the  Court  adopt  this  reasoning  of  one  of 
themselves,  the  point  is  decided.  The  act  of  in- 
corporation, in  the  case  supposed,  does  neither 
create  a  public  office,  nor  a  public  corporation. 
The  association,  notwithstanding  their  charter, 
remain  a  private  association,  the  proprietors  and 
conductors  of  a  private  trade,  bound  by  contract, 
for  a  consideration  paid,  to  perform  certain  em- 
ployments for  the  government. 

The  qualities  and  capacities  which  are  ordina- 
rily conferred  upon  a  private  corporation,  have  al- 
ready been  stated.  These  Congress. must  have 
power  to  confer,  for  they  cannot  create  a  corpora- 
tion, unless  they  can  confer  the  qualities  and  ca- 
pacities requisite  to  its  constitution.  It  must  be 
remembered,  that  this  power  in  the  National  Le- 
gislature, to  create  a  private  corporation,  is  not  a 
general,  but  a  special  power,  limited  to  cases 
where  the  corporation,  when  created,  may  be  em- 
ployed by  the  government  as  an  appropriate  agent 
in  the  transaction  of  public  affairs.  It  is  not  es- 
sential to  the  creation  or  existence  of  a  corpora- 
tion, that  any  uncommon  or  extraordinary  privilege 
or  exemption  should  be  conferred  upon  it.  It  is, 
therefore,  beyond  question,  that  the  admitted  power 
of  creating,  in  its  strict  and  proper  sense,  does  not 
include  or  imply  a  power  to  exercise  discretion  in 
conferring  privileges.     If  this  be  attempted,  it  is 
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open  for  inquiry^  whether  soeh  privilege  be  jCohi-     18^. 
patible  with  the  constitution.  ^^^anHk^ 

Before  the  act  of  incorporation,  the  associationi  „  ^-  . 
we  have  supposed,  was  necessarily  subject  to  the 
law  of  the  State  in  which  it  transacted  business ; 
that  law,  whatever  it  might  be,  entered  into  and 
operated  upon  all  their  contracts.  By  that  law, 
their  property  was  protected,  and  for  that  protec- 
tion the  property  was  subject,  to  equid  rateable 
taxation.  The  ordinary  qualities  and  capacities 
conferred  upon  a  corporation,  would  not  place  the 
protection  of  the  property  under  a  different  law, 
nor  exempt  it  from  bearing  its  proportion  of  legal 
buhhens.  To  effect  this,  an  extraordinary  provi- 
sion must  be  inserted  in  the  charter.  This  kind 
of  immunity  is  not  incident  to  a  colporation;  the 
power  to  create  one  does  not  include  the  power  to 
confer  such  immunity  upon  it.  It  is  not  essential 
to,  its  creation  or  existence,  and  is  not,  thcirefore, 
within  the  sphere  of  national  legislation* 

A  State  is  invested  with  constitutional  power  to 
levy  a  tax  upon  stamps,  and  may  extend  its  ope- 
ration to  all  the  dealings  of  individuals.  It  can- 
not subject  the  transactions  of  the  national  go- 
vernment to  the  payment  of  such  tax,  because  die 
operations  of  that  government  are  national,  and 
not  subject  to  the  power  of  any  of  its  parts.  If 
the  nation  borrow  money,  it  is  competent  for  the 
nation  to  decide  upon  the  evidence  to  be  given  of 
the  debt.  It  would  be  absurd  to  subject  this  na- 
tional measure  to  the  municipal  regulations  of  one 
of  its  parts,  and  thus  permit  a  part  to  assess  a  tax 
upon  the  whole.    But  if  the  national  government 
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18^.    iheoiporate  a  conipAiiy  .ofprWate  Iwikei9y  vW^^ 
^"^[jJJ^  before  they  received  fhw  olnurter,,werfi  jobjflct 
,^   ^  to  the  payiiieiit  of  ihia  tax*  their- subn^qiieiit  ex- 
emption from  it  would  not  seem  to  be  a  neceasaiy 
coosequeobe^  unless  jthey  were  cobstituted  a  pub- 
lie  inatitutiop.    If  they  remained  mere  private 
dealers,  with  ooly  increased  facilities,  and  a  new 
faculty  conferred  upon  them,  it  would  seem  a  ra- 
tional inference,  that  their  private  duties  and  liabi- 
lities also  remained.     Supposing  them  to  remain  a 
private  coloration  of  trade,  the  tax  collected  from 
them  would  be  abstracted,  not  from  the  national 
treasury,  but  frbm  the  pockets  of  private  men. 
The  supposition,  that  tbis  tax  is  incompatible  with 
the  capacity  to  tradie,  conferred  in  the  charter,  pro- 
ceeds upon  tbe  hypothesis^  that  that  capacity  par- 
takes of  the  character  of.  the  government  that  Qon^ 
^rs  it,  and  is,  therefore,  supreme.   Unquestionably 
auoh  would  be  the  fact,  if  the  Bank  were  a  public 
corporation ;  if  it  were  created  by  the  government 
for  its  own  uses;  and  if  the  stock  were  exclusively 
owned  by  the  government.     But  if  it  remain  a 
private  corporation,  then  th.e  capacity  given  in  the 
charter  ought  to  be  regarded  as  that  which  is  adapt- 
ed to  the  character  of  the  party  receiving  it:  a 
capacity  properly  appertaining  to  private  indivi- 
duals, which  necessarily  imports,  that  it  is  to  be 
enjoyed  like  other  individual  rights,   subJMt  to 
the  municipal  law. 

A  stamp  duty  is  one  mode  of  collecting  revenue 
from  individuals  engaged  in  private  trade,  bat  it 
is  not  the  only  mode.  The  principle  which  ex- 
empts the  Bank  of  the  United  States  from  the 
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payment  of  a  stamp  duty  imposed  by  a  State»  is  1824. 
supposed  to  exempt  it  from  the  payiqeot  of  any 
tax  assessed  by  State  authority.  It  is  deemed  an 
incident  attached  to  the  charter^  because  that  char- 
ter is  conferred  by  the  supreme  authority.  It  ia 
saidi  that  if  any  other  than  the  supreme  authority 
that  confers  the  faculty,  is  permitted  to  tax  the 
trade  or  business  to  be  carried  on  under  it,  the 
fisiculty  itself  may  be  rendered  useless,  and  the 
object  of  granting  it  entirely  defeated.  The  power 
to  confer  the  faculty,  and  the  power  to  tax  the 
business,  if  vested  in  different  hands,  are  thus 
keld  to  be  incompatible,  and  from  this  incompati- 
biltty  the  exemption  is  deemed  a  necessary  inci*- 
dent  to  the  charter,  bteause,  without  it,  it  cannot 
exist  For  we  must  here  repeat,  that  this  Court 
have  said,  that  a  corporation  **  possesses  only  those 
properties  which  the  charter  of  its  creation  con- 
fers upon  it,  either  expressly,  or  as  incidental  to 
it»  vtry  exutence.^* 

This  position  involves  several  inquiries,  which 
may  be  embraced  in  an^  examination  of  the  rea- 
sons assigned  for  considering  this  exemption  as  an 
incident  attached  to  theeharter,  and  in  an  inves- 
tigation of  the  powers  of  Congress  to  confer  this 
exemption,  in  express  terms,  if  it  cannot  be  sus- 
tained ,  as  incidental  to  the  very  existence  of  the 
Bank. 

The  fact,  that  a  private  corporation,  created  by 
die  sovereign  or  supreme  power,  is  not,  therefore, 
clothed  with  any  portion  of  the  political  character 
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1824.  or  political  power  of  ite  creator,  is  asserted  by  the 
V^jv^jj^  cooeurrtilg  opinions  of  the  Judges  of  this  Court, 
I  ^  .1  ^^^  ^  established  by  its  judgment  in  the  case  of 
Dartmouth  College  v,  Woodward.  That  an  ex- 
emption from  taxation  for  public  purposes,  by  an 
inferior  legislative  power,  is  not  incident  to  a  corr 
poration  created  by  the  supreme  power,  is  a  just 
inference  from  the  doctrines  laid  down  in  the  case 
just  cited,  and  from  the  whole  history  of  private 
corporations,  down  to  the  dpcidion  of  this  Court  in 
M^CvUoch  V.  Maryland. 

The  power  of  assessing  taxes  is  always  a  legis^ 
lative  power;  biit  in  our  government,  and  in  that 
of  England,  .from  which  many  of  our  institutions, 
and  most  of  our  principles'  of  jurisprudence  are 
derived,  thin  power  is  exercised  by  other  autborit-» 
ties  that!  the  National  and  State  Legislatures. 
Counties,  cities,  towns,  boroughs,  and  townships, 
have  bodies  of  magistracy  authorized  to  assess 
taxes  for  various  specific  purposes.  We  have  the 
high  authority  of  Lord  Coke  himself,  that  the 
Justices  of  a  city,  shire,  or  riding,  in  England; 
might  assess  a  tax  upon  the  property  of  a^orpo'^ 
ration,  for  the  repair  of  bridges/  And  in  llie 
King  V.  Gardner f  it  was  decided  by  the  Court 
of  King's  Bench,  that  a  corporation  was  subject 
to  be  assessed^for  poor  rates,  even  as  a  corpora* 
tion.  In  these  cases,  it  was  not  pretended  that 
exemption  from  taxation  was  an  incident  to  the 
corporation. 

a  2  Ind.  697.  700. 
h  Coup.  83. 
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If  a  State  Legislature  incorporate  a  company     1824. 
to  conatruct  a  turnpike  road,  such  charter  would  ^"^^^^ 
be  predicated  upon  the  advantage  the  community        t. 
would  derive  from  the  road ;  yet  no  man  would  ^*  * 
suppose  that  the  horses,  cattle,  carriages,  and  other 
implements  employed  and  used  by  the  company, 
would  be  exempt  from  county  levies,  poor  rates, 
and  other  burthens  to  which  the  other  property  of 
the  individuals  was  subject.    And  if  a  general  tax 
upon  business  or  income  was  assessed,  it  would 
not  be  pretended  that  the  amount  received  for  tolls 
would  be  exempt  from  this  tax,  upon  the  ground 
that  a  right  to  have  the  corporate  property  and  cor- 
porate business  exempt  from  taxation,  was  an  in- 
cident of  the  charter.     This  argument  is  appli- 
cable to  every  species  of  individual  business  con- 
ducted by  private  corporations.    If  exemption 
from  any  particular  tax  be  claimed,  it  is  founded 
upon  a  privilege  specifically  granted  in  the  char- 
ter, it  is  not  claimed  as  an  incident  to  the  grant. 

It  is  not  uncommon,  that  almost  every  species  of 
business  carried  on  within  the  boundaries  of  a 
city,  is  subject  to  be  taxed  by  the  city  magistracy, 
for  city  purposes.  Should  this  general  authority 
to  tax,  extend  to  bankers,  money-lenders,  brokers, 
and  others  trading  in  money,  notes,  stocks,  bills  of 
exchange,  &c.,  would  the  mere  fact,  that  the  sove- 
reign authority  granted  to  the  individual  or  indivi- 
duals carrying  on  any  one  of  these  employments, 
a  corporate  character,  operate  to  exempt  such  in- 
dividual or  individuals  from  the  payment  of  a  city 
tax,  to  which  he  was  liable  before  the  corporate 
character  was  bestowed  upon  him  ? 
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1824.  Private  porporatiooa,  emanatiog  from  State  au^ 
thority,  and  ultimately  connected  with  the  private 
and  public  welfare,  are  numerous  in  all  our  com- 
mercial cities.  Such  are  fire  and  marine  insurance 
companies.  Are  these  regarded  a$  exempt  from 
taxes  assessed  by  the  city  magistrates  ?  Have  they 
ever  claimed  such  exemption  ?  Has  it  ever  been 
conceded  to  them  ?  In  all  the  cases  put,  it  is  evi- 
dent,  that  the  body  of  inferior  tiagistracy,  Jiuthori- 
zed  to  levy  a  tax,  if  they  be  not  limited  as  to  the 
amount,  which  is  frequently  not  the  case,  may  as- 
sess upon  the  corporation  an  amount  which  their 
business  could  not  pay,  and  thus  defeat  the  object 
for  which  the  charter  was  obtained.  That  such 
exemption,  as  an  incident  of  their  charter,  has  ne* 
ver  been  claimed  by  such  corporations,  is  strong 
proof  that  it  was  not  supposed  to  exist. 

It  may  be  said,  that  the  inferior  ipa^stracy  and 
the  corporations,  in  the  cases  supposed,  both  de- 
rive their  authority  from  the  same  source,  and  that 
it  is  competent  for  the  authprity  that  created  both, 
so  to  regulate  and  control  their  operations,  as  to 
prevent  one  from  being  destroyed  by  the  other. 
This  may  be  granted,  without  affecting  the  argu- 
ment. If  the  exemption  be  incident  to  the  corpo- 
ration, regulations  are  unnecessary.  The  power 
of  the  national  Legislature  to  confer  this  exemp- 
tion, upon  a  corporation  created  by  it,  in  express 
terms,  is  one  thing.  That  it  exists  as  an  incident 
to  the  charter,  without  any  express  provision,  is  a 
very  different  proposition. 

It  is  distinctly  admitted,  in  the  case  ofifCtil- 
loch  V.  Maryland,  that,  the  real  proper^  of  the 


OF  THE  UNITEQ  STATES.  783 

Bank  niiay  be  lUu^ed,  and  that  the  stock  held  by  re-     1824* 
flidenta  of  the  State  may  be  taxed.    But  it  is  aih  """^^^ 
sorted,  that  the  operations  of  the  Bank  are  ex-      g^^^ 
eiqpt,  becauae  thiey  are  the  means  of  the  national 
government;  and  it.  is  only  by  the  total  exemp- 
^0^1  of  the  operations  of  the  B{ink  from  the  taxing 
power  of  the  States,  that  our  institutions  can  be 
relieved  from  the  absurdity  of  a  power,  in  one  go- 
vernment, to  pull  down  what  anpther  may  build 
up,  and  a  right  in  one  government  to  destroy  what 
there  is  a  right  in  another  to  preserve. 

But  if  the  real  property  of  the  Bank  and  its 
stock  may  be  taxed,  it  is  as  completely  within  the 
powair  of  the  States  to  destroy  it  by  taxation,  as  it 
is  by  taxing  its  operations.    The^  Statea  may  tax 
tl^^rtock  owned  by  its- citizens,  so  high  as  to  com- 
pel them  to  retain  it.  ata  loss.    Every  State  in  the 
Vj^ont  by  adopting  this  course,  paay  paralize  the 
operatipns^jpf  the/Bank,  as  effectually  as  in  any 
Q^W:  ^mode*    If  the  States  ^ct  in  concert,  there  ia 
an  end  of  the  Bank;  and  that  which  the  national 
governoient  have  built  ^p,^  is  prostrated  by  the 
States*    The  concessioii,  then,  that  the  exemp- 
tipfii  is  qualified,  admits  the  very  mischief  which  it 
is  ^t  up  to  prevent    Whatever  misapprehension 
may  have  prevailed  with  respQct  to  the  operations 
of  the  Bank,  it  certainly  never  can  be  asserted,  that 
the  individual  stock  of  the:  members,  or  the  real 
efufate  of  the  ^company,  are  the  ipeans  of  the  go^ 
v^rnment,  and,  as,such,  exempt fro6i  taxation-  And 
while  these  are  subject  to  taxation  by  the  StateSf 
it  would  seepi  difficult  to  sustain^  the  position  upon 
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1824.     which  the  operations  of  the  Bank  are  held  to  be 
exempt 

We  can  well  understand,  how  an  absolute  ex- 
emption may  be  a  consequence  of  the  character  of 
the  corporation  established*  Certainly  it  would 
be  an  incident  of  this  Bank,  were  it  established 
solely  for  public  use,  and  were  the  stock  whol- 
ly owned  by  the  nation.  But  a  qualified  exemp- 
tion must,  in  its  very  nature,  depend  upon  specific 
provision.  It  is  so  connected  with  cmisiderations 
of  policy,  and  interwoven  with  the  exercise  of  dis- 
cretion, that  it  cannot  be  conceived,  how  it  is  to 
exist  otherwise  than  by  special  creation  or  enact- 
ment. 

No  such  exemption,  either  general  or  qualified, 
has  heretofore  been  regarded  as  an  incident  to  the 
creation  of  a  private  corporation.  On  the  contra- 
ry, every  corporate  privilege  beyond  the  creation 
of  individuality  of  character  and  of  capacity,  has 
been  founded  upon  special  grant.  In  the  case  of 
Head  v.  the  Providence  Iwmranee  Company* 
this  Court  declared,  that  a  private  company, ''  in 
its  corporate  capacity,  is  the  mere  creature  of  the 
act  to  which  it  owes  its  existence.  It  may  cor- 
rectly be  said,  to  be  precisely  what  the  incorpora- 
ting act  has  madejt,  and  to  be  capable  of  exerting 
its  faculties  only  in  the  manner  in  which  that  ac£ 
authorizes.''  And  this  principle  has  been  recog- 
nised in  every  case  where  tiie  rights,  privileges 
and  powers  of  a  corporation'  have  been  considerr 
ed,  except  in  respect  to  the  Bank. 

a  2  Crencky  iGT* 
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If  we  examine  the  claim  of  this  particular  corp6.    1824* 
ration^  to  attack  to  it«elf  this  exemption,  ae  Inci-  ^^Q^onT^ 
dient  to  its  charter,  upon  what  ground  is  it  to  be         ▼. 
distinguished  f^om  private  corporations  generally  p    *   *   ^ 
It  is  said,  that  it  is  an  instrument  employed  by  the 
national  government  in  the  execution  of  itspowers, 
and  for  that  reason  cannot  be  taxed;  that,  in  this 
particular,  it  is  distinguishable  from  all  other  cor- 
porations. 

In  what  sense  is  it  an  instrument  of  the  govern* 
ment?  and  in  what  character  is  it  employed  as 
such?  Do  the  government  employ  the  faculty^ 
the  legal  franchise,  or  do  they  employ  the  indivi^ 
duals  upon  whoni  it  is  conferred  ?  and  what  is  the 
diiture  of  that  employment  ?  does  it  resemble  the 
post  office,  or  the  mint,  or  the  custom  house,  or  the 
process  of  the  federal  Courts  ? 

The  post  office  is  established  by  the  general' 
government  It  is  a  public  institution.  The  per- 
sons who  perform  its  duties  are  public  officers.  No 
individual  has,  or  can  acquire,  any  property  in  it. 
For  all  the  services  performedj,  a  compensation  is 
piftid  out  of  the  national  treasury;  and  all  the  mo- 
ney received  upon  account  of  its  operations,  is  pub-' 
lie  property.  Surely  there  is  no  similitude  be* 
tween  this  institution,  and  an  association  whiottrade 
upon  their  own  capital,  for  their  own  profit,  and 
vAh>  have  paid  the  government  a  million  and.  a 
hftif  of  dollars  for  a  legal  character  and  naine,  in 
which  to  conduct  their  trade. 

Again:  the  business  conducted  through  the 
agency  of  the  post  office,  is  not  in  its  nature  a  pri-> 
vate  business.    It  is  of  a  public  character,  and  the 
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^  1824.  charge  of  it  is  expressly  conferred  upon  Goflgmw 
^^^^^^^  bj  the  cohstitutioD.  The  business  is  created  bjrr 
»  -1.  ^^^>  ^^^  ^^  annihilated  when  the  law  is  repelAled. 
But  the  trade  of  banking  is  strictly  a  private  con* 
cem.  It  exists,  aiid  can  be  carried  on  without  the 
aid  of  the  national  Legislature.  Nay,  it  is  only 
under  very  special  circumstances,  that  the  i|ati<ttial 
Legislature  can  so  far  interfere  with  it,  as  to  faeili* 
tate  its  operations. 

The  post  office  executes  the  various  duties  as- 
signed to  it,  by  means  of  subordinate  agents.  The 
nails  are  opened  and  closed  by  persqns  invested 
with  the  character  of  public  officers.  But  they  are 
transported  by  individuals  employed  for  that  pur- 
pose, &n  their  individual  character,  which  employ-s 
nent  is  created  by  and  founded  in  contract.  To 
such  contractors  no  official  character  is  attached^ 
These  contractors  supply  horses,  carriages,  and. 
whatever  else  is  necessary  for  the  transportation 
of  the  mails,  upon  their  own  account.  The  whole 
is  engaged  in  the  public  service.  The  contractor, 
his  horses,  his  carriage,  his  drivei^,  are  all  in  pub- 
lic employ.  But  this  does  not  change  their  cha- 
racter. AH  that  was  private  property  before  the 
contract  was  made,  and  before  they  were  engaged 
in  public  employ,  remain  private  property  still. 
The  horses  and  the  carriages  are  liable  to  be  tax- 
ed as  other  property,  for  every  purpose  for  which 
property  of  the  same  character  is  taxed  in  the  place 
where  they  are  employed.  The  reason  is  plain  : 
the  contractor  is  employing  his  own  means  to  pro- 
mote his  own  private  profit,  and  the  tax  eoUeoted 
ft  from  the  ipdividiial,  though  assessed  opoD  the 
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means  he  uses  to  perforin  the  public  service.    To     1824. 
tax  the  transportation  of  the  mails,  9s  such,  would  ^"^^boiT^ 
be  taxing  the  operations  of  the  government,  which     g^«^ 
could  not  be  allowed.    But  to  tax  the  means  by 
which  this  transportation  is  effected,  so  far  as  those . 
means  are  private  property,  is  allowable ;  because 
it  abstracts  nothing  from  the  government ;  and  be- 
cause, the  fact  that  an  individual  employs  his  pri- 
vate means  in  the  service  of  the  government,  at* 
taches  to  them  no  immunity  whatever. 

It  is  only  in  this  character,  that  the  Bank,  is  in 
public  employ.  The  business  it  transacts  for  the 
government,  originates  in  contract.  It  receivee 
the  public  treasure  upon  deposit,  and  pays  it  out 
upon  the  checks  of  the  proper  officer.  This  is  an 
individual  business,  transacted  for  the  government 
precisely  as  if  it  were  an  individual  concern.  It  re- 
ceives the  cash  of  individuals  upon  deposit  in  the 
same  manner,  and  in  the  same  manner  pays  it  out* 
It  is  one  department  of  its  trade,  by  which  it  makes 
individual  profit.  Any  private  person,  or  moneyed 
corporation,  may  be  employed  to  do  the  same 
thing ;  and  as  to  that,  Would  be  in  the  employment 
of  the  government ;  would  be  an  instrument  used 
by  the  government :  a  me^ns  of  executing  its 
powers.  Yet  it  has  never  been  supposed,  that 
such  em|)lbyment  constituted  a  public  office,  or 
that  the  person  employed  wais  thereby  invested 
with  official  character.  All  these  contracts  are 
made  with  a  view  to  the  profitable  employment  of 
individual  exertion,  and  are  performed  by  indivi- 
dual means,  in  the  private  personal  character  of 
the  contractor*    They  are,  of  course,  subject  0 
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IKAi     tbe  municipal  law ;  by  it  they  must  be  protected 
^^y^  and  enforced,  and,  therefore,  cannot  be  exempt 

Ti  from  its  exactions. 
ui&Bank.  #pjj^  carriages  and  horses  of  the  contractor  for 
transporting  the  mail,  is  a  stronger  case  than  that 
pf  the  Bank.  The  transportation  of  the  mati  is 
ibe  principal  object  for  which  the  team  and  vehi- 
cIq  fice  engaged  ;  the  business  of  carrying  passen- 
ginrs  und  baggage,  is  merely  incidental*  Public 
service  is  the  first  great  object ;  its  employment 
qi(  a  means  of  travelling,  by  individuals,  is  but  se- 
QOQdary.  But  in  the  case  of  the  Bank,  the  pri- 
vate trade  of  the  company  is  the  great  object  of 
pursuit,  and  the  end  of  their  exertions ;  the  pub* 
lie  business  is  subordinate  and  incidental,  and  is, 
in  reality,  a  very  essential  means  of  promoting, 
that  privjate  gain,  which  is  the  principal,  if  not  the 
sole  object  of  the  corporation. 

Again-^In  the  case  of  the  mail,  ihe  contractor 
iieceives  a  stipulated  sum,  as  a  compensation  for 
his  services.  He  takes  upon  himself  a  burthen- 
some  and  hazardous  employment*  But  the  Bank, 
on  the  contrary,  receive  a  privilege,  a  substantial 
pecuniary  advantage,  resulting  necessarily  in  the 
augmentation  of  the  private  individual  wealth  of 
t)iie  stockholders ;  of  this  advantage  they  are  the 
purcboJiers,  not  for  the  public  account,  but  for  pri- 
vate i|se. 

The  post  office,  as  such,  that  is,  the  mere  legal 
entity  created  by  the  law,  cannot  be  taxed,  because 
it  id  a  public  institutioA.  The  moneys  received 
f^  postage  cannot  be  taxed*  because  they  are  pub- 
lic proper^.   This  immuni^ ^ttaohes-ta  their  pub- 
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lie  character.  But  the  building  in  which  the  post  1824. 
office  is  kept,  is  a  proper  subject  of  taxation,  be- 
cause it  is  private  property  ;  and  the  fact,  that  it 
is  an  instrument  used  or  employed  by  the  govern- 
ment, in  the  execution  of  its  powers,  attaches  to  it 
no  immunity. 

The  mint,  the  custom  house,  the  process  of  the 
federal  Courts,  bear  still  less  analogy  to  the  Bank 
than  the  post  office.  They  partake  less  of  the 
character  of  private  business.  The  functions  they 
perform  are  more  palpably  of  a  public  nature,  re- 
quiring the  personal  agency  of  individuals,  rather 
than  the  employment  of  private  property  in  their 
performance;  especially  the  papers  of  the  custom 
bouse,  and  the  proceedings  of  the  federal  Courtr. 
However  much  individuals  may  be  interested^  in 
the  existence  and  preservation  of  these  documents^ 
yet  they  are  not,  in  their  nature,  subjects  in  whibh 
a  right  of  property  can  be  acquired.  If  it  ever 
could  have  been  supposed  that  these  were  subjdcittr 
of  taxation  by  the  States,  the  argument  of  the 
opinion  in  the  case  of  M^CuUoch  v.  Maryland, 
demonstrates  the  absurdity  of  such  suppoisition. 
Because  to  att  these  institutions  exemption  fromf 
State  taxation  is  attached,  as  an  incident  essential 
to  their  very  existence,  it  does  not  follow  that  the 
same  exemption  attaches  to  the  Bank,  unless  its 
character,  end,  and  object,  are  the  same.  It  seems 
to  08  impossible  that  this  can  be  maintained.  If 
it  cannot,  what  is  there  peculiar  to  the  cohstitti- 
tioo  of  this  corporation,  that  should  attach  to  its 
charter  an  exemption  not  incident  to  other  corpo- 
rations?  Surely  some  foundation  for  this  very  ex- 
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1824.  traordinary  character^  unknown  to  other  establiflln 
ments  of  the  same  nature,  ought  to  be  made  out 
by  those  who  claim  it. 

I  am  aware,  that  an  indefinite,  indistinct,  con- 
fused  idea  e^sts,  by  which  the  charter,  and  the 
private  trade,  and  the  stockholders,  and  the  go- 
vernment, are  combined  together^  and  the  whole 
made  to  produce  a  something  which  cannot  well 
be  defined,  but  which  is  called  a  public  institution. 
This  might  produce  some  legal  efiect,  if  we  wefe 
compelled  to  contemplate  this  something  oblyas  ff 
citation  of  the  national  government,  by  the  name 
of  the  Bank  of  the  United  States.  If  its  leg«l 
envelope,  and  legal  name,  constituted  its  whole 
character^  or  if  these  could  be  used  so  as  to  shut 
out  all  further  iniquiry  into^that  character,  its  claini 
to  the  incidents  and  immunities  of  a  public  instih 
totion  might  rest  upon  some  sort  of  foundatioiK: 
But  this  misconception  of  its  character  vanishes, 
when  we  are  permitted  to  examine  all  its  constituent 
parts.  We  have  seen  that  the  persons  who  com*- 
pose  it  are  not  public  officers ;  that  the  business 
it  pursues  is  not  a  public  business,  and  that  its 
agency  for  the  government  is  that  of  a  private  in- 
dividual :  from  none  of  which  it  can  derive  any  ex< 
emption  not  common' to  private  corporations. 

The  charter  itself,  abstracted  from  the  indivi- 
duals upon  whom  it  is  conferred,  must  be  without' 
any  operative  effect.  It  is  in  the  nature  of  a  grant; 
but  a  grant  is  nothing,  unless  there  be  a  grantee 
to  take,  as  well  as  a  subject  to  be  granted.  When 
an  association  of  individuals  is  formed,  and  enti- 
tle themselves  to  a  grant  of  corporate  franchises,^ 
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io  as  to  give  operative  effect  to  that  grant,  thef;    1824. 
acquire  in  it*'a  privatte  vested  right;  it  becomes  ^"^^^^ 
their  private  property ;  and  so  long  as  th6y  comply       ▼• 
with  its  terms,  theyc^n  no-more  be  disturbed  in 
the  possession  of  it,  by  the  grantors,  than  by  a 
third  person  or  stranger.     Suc^h  is  the  situation  of 
the  Bank.    The  charter  is  their  property,  derived, 
to  be  sure,  from  a  public  ^rant,  but,  nevertheless, 
as  distinctly  the  private  property  of  the  individuals, 
as  if  derived  from  a  contract  or  grant  from- indivi- 
duals, its  former  proprietors.     Why  is  it  an  inci- 
dent to  this  species  of  property,  that  it  should  }h 
exempt  from  taxation  by  the  States?  ' 

One  reason  only  is  offered.  It  is  granted  by  the 
national  government;  and  if  the,  States  can  tax 
it,  they  may,  in  effect,  render  it  useless  to  the 
grantees.  But  the  States  may  confessedly  exer- 
cise this<power  over  the  employments  and  property 
of  individuals.  All  property  is  held  subject  to  it, 
when  held  by  individuals,  no  matter  whence  it  is 
derived.  In  Ohio,  the  State  cannot  tax  the  public 
lands,  while  owned  by  the  government,  nor  for 
five  years  after  they  become  the  property  of  indi- 
viduals. She  is  bound  by  compact  on  this  point. 
But  it  never  was  conceived,  that  because  it  was 
once  owned  by  the  nation,  aiid  the  title  to  the  iodi^ 
vidual  derived  from  a  national  grant,  the  States 
could  not  tax  it.  Restricted  as  this  power  of  taxa- 
tion is  in  the  State  of  Ohio,  yet  there  can  be  no 
poasible  difficulty  in  so  employing:  it,  as  to  defeat 
all  future  sales  of  public  lands  within  that  State. 
It  is  <Hily  to  provide  by  law  for  assessing  such  tax 
upon  all  lands  hereafter  sold;  to  be  collected  aAer 
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1834.  the  expiration  of  five  years  from  the  sale^  as  would 
'''^^^^  render  the  lands  a  burthen  to  the  proprietor,  and 
V.  the  object  would  be  efibcted.  Yet  the  power  ti> 
'"  '  do  this  would  hardly  be  hc^ld  a  Giuffioient  ground 
for  attaching  to  lands  thus  sold,  aft  exemption  firon 
State  taxation  as  incident  to  the  grant.  Why 
should  a  grant  of  franchises  be  distinguished  from 
a  grant  of  land,  when  tfaer  grantee;  in'  both  eavee, 
receives  it  in  confirmation  of  a  piifrcliai9e'froQir*ilfe 
goveVnment,  to  be  held  as  his  own  individu«d  ppo^ 
perty?  We  are  warranted  by  the  opinion  oP  at 
feast  one  of  the  Judges  of  this  Cduft,  in  assertiag, 
that  "  a  grant  of  franchiides  is  not,  in  point  of  |»riQ- 
c^te.  distinguishable  from  a  grant  of  any  other 
prbperty.''*  If  this  be  correct,  then  therd  can  be 
na  reason  for  attaching  any  exemption'  to  a  grant 
of  fraddhisf^s,  because  the  grant  is  conferred  by 
the  national  government.  The  grantee  mustholi} 
the  property  subject  to  all  the  burthens  wbi^h 
might  b^' imposed  upon  it,  had  he  obtained  it  fh>m 
any  othei*  source. 

It  may  be  objected,  that  this  doctrine  asserts  a 
power  in  the  States  to  tat  the  patent  rightsr granted 
bjr  the  national  government.  And  v^hy  not.^  By 
th^  grailt  if  is' bonstitued  individual  property;  but 
ddecTthb  power  cdnibrred  upon  the  national  go- 
visrnment,  to  secure  to  the  authors  of  useful  in« 
vehtions  the  exclusive  Uite' of  their  machines,  ne- 
cessarily  attach  to  the  patent  for  such  eiclusiye 
rj^t  ari  exemption  from  taxation  ahro  ?  la  it  not 
ettbttgh,  that  itk  inventor  of  a  new  specieit  of  pro- 

a  4  Wheat.  Rep.  684. 
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^erty  may  be  secured  ita  a  monopdly  of  its  employ^  18^» 
tnent  ?  Does  the  mere  fact  of  conferring  such 
knonopoly,  of  necessity  imply  a  right  to  enjby  it 
exempt  from  the  burthens  to  which  other  property 
is  subject  ?  How  far  is  this  exemption  to  be  car^ 
tied  ?  Would  it  exempt  a  steam  loom  from  a  get-* 
neral  tax  upon  looms?  or  a  steam  taiill  from  a  ge-» 
neral  tax  upon  mills?  Would  a  barrel  of  flour  be 
subject  to  taxation,  if,  in  the  process  of  manufac- 
tory, it  were  carried  from  the  meal  chest  to  the 
cooling  room  upon  a  miller's  shoulder;  but  eX* 
empt  if  it  were  hoisted  by  elevators,  or  gathered 
to  the  bolt-hopper  by  a  hopper  boy?  Does  this 
exemption  attach  to  the  grant,  only  in  the  bands 
of  the  monopolist,  or  extend  also  to  his  grantees 
of  the  monopoly?  Is  the  exemption  to  be  inth- 
drawh  so  soon  as  the  invention  passes  into  the 
^ands  of  the  mechanic  for  practical  purposes?  or 
does  it  adhere  to  the  machinery,  and  attach  to  the 
fabric  manufactured?  At  whatever  point  it  it 
withdrawn,  the  same  consequences  may  ibllow. 
The  power  of  State  taxation,  if  it  attach  at  alt^. 
may  be  so  used  as  to  render  the  patent  of  ^erjr 
iitde  value,  if  the  patent  itself,  w  the  nmohiMrjr 
when  constructed,  or  the  employment  of  such  ma* 
ebinery,  or  the  fabrics  manufactured  by  it,  maybe 
tiixed,  an  excessive  tax  can,  in  one  way  as  well 
Bs  another,  affect  the  benefits  derived  by  ifae  jm- 
teiitee  from  the  patent,  and  may  ew*  prevent  its 
use.  Stttl,  in  this  respect  it  standi^  up6&  the. 
same  footing  with  dtbet  privAtid  j^opifertjr.  And 
there  is  no  sotfnd  tentm  fot  eoAfMittg  ttpdfl  i(r  Bisf 
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1824.  higher  privilege.  Eveiy  thing  in  the  Bature  of 
^^bom^'  property,  produced  by  the  labour  of'  the  husband- 
T.  pian  apd  the  ihechanic,  may  be  taxed.  They  have 
V.&Bank.  ^^  oth^r  security  that  the  taxvnaynotbe  excessive 
and  oppressive,  than  what  is  afforded  by  their 
weight  in  the  government,  and  a  sense  of  justice 
in  legislative  assemblies.  If  the  powers  of  genius 
be  so  applied  as  to  produce  any  thing  in  which  the 
inventor  claims  a  property,  this  product  of  labour 
must  be  treated  as  other  productions  of  the  same 
class.  .  No  speoial  exemptions  are  necessary  inci- 
dents of  its  invention  or  creation.  So  far,  then, 
as  there  is  a  just  analogy  between  the  Bank  and 
patent  rights,  so  far  they  are  alike .  to  be  looked 
upon  as  private  property,  and  iio  exemption  from 
taxation  can  be  conceded  to  either,  as  an  incident 
of  the  franchise  conferred  upon  them  by  a  grant 
from  the  National  Legislature. 

,lM8t  of  all,  this  exemption  from  taxation  is  not 
an  incident  essential  to  the  very  existence  of  the 
Bank ;  the  Bank  may  exist  withotft  it ;  may  exist 
beneficially  without  it,  as  we  contend,  did  exist 
for  twenty  years  without  it,  and  was  extensively 
useful.  This  exemption  may  conduce  much  to  its 
.convenience,  and,  perhaps,  very  considerably  to 
its  profit.  But  many  things  may  be  conveiueiit 
and  beneficial  in  the  account  of  mercantile  profit 
Of  Bank  .dividends,  which  are  not  necessary  to 
the  very  existence  of  the  corporation.  Certainly 
the  exemption  from  taxation  ia  of  this  ^obaracter. 
It  \»  not  incident  toihe  carporation.  If  ne^^essary 
to.secure  to  it  the  most  beneficial  uses  of  its  cor- 
porate franchises,  it  must  obtain  it  by  a  special 
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^Dt ;  it  iQU8t  be  specially  inserted.  An  inquiiy, 
how  far  Congress  have  constitutional  power  to  do 
this,  were  they  to  attempt  it,  would  still  further 
elucidate  the  erroneous  character  of  the  position,  ^^ 
that  it  is  an  incident  of  the  charter,  independent 
of  special  grant. 

Mr.  Clay,  for  the  respondents,  declined  arguing 
the  question  of  the  right  of  the  State  of  Ohio  to 
tax  the  Bank,  considering  it  as  finally  determined 
by  the  former  decision  of  the  Court,  which  was 
supported  by  irresistible  arguments,  to  which  he 
could  add  no  farther  illustration.  But  this  was 
not,  like  the  law  of  Maryland,  a  case  of*  taxation. 
It  was  a  law  enacted  for  the  purpose  of  expelling 
the  branches  of  the  Bank  from  the  State  of  Ohio, 
by  inflicting  penalties  amounting  to  a  prohibition. 
It  might  be  called  a  bill  of  pains  and  penalties. 
An  examination  of  its  provisions,  would  show, 
that  the  penalties  were  greater  in  amount  than  the 
entire  dividends.  It  was  unequal  and  unjust  in  its 
operations.  It  was  a  confiscation,  and  not  a  tax. 
It  was  the  same  on  the  branch  at  Cincinnati,  which 
had  a  capital  of  one  million  and  a  half,  with  that 
at  Chilicothe,  which  had  only  a  .capital  of  half  a 
million  of  dollars.  It  was  obvious,  that  if  one  State 
could,  in  this  manner,  expel  one  of  the  offices  of 
discount  and  deposit  from  its  territory,  every  State 
might  do  the  same  thing.  If  one  State  may  ex- 
pel a  branch,  another  State  may  expel  the  parent 
Bank  itself;  and  thus  this  great  institution  of  the 
national  government,  would  be  extirpated  and  de- 
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1824.     stroyed  by  the  local  governments,  withm  whose 
territoryit  was  established. 

Is  it  possible,  that  against  this  highly  penal  law, 
there  is  no.  preventive,  peaceable  remedy  ?  that 
the  Bank  must  submit  to  the  alternative  of  with- 
drawing its  branches,  or  of  paying  the  penalty  ? 
that  it  must  do  this,  not  for  one  year,  but  for  the 
whole  petiod  of  its  existence  ?  Is  it  possible,  that 
our  jurisprudence  should  be  so  defective,  that 
the  law  of  the  whole  may  be  defeated  in  its  opera- 
tion by  a  single  part  ?  that  if  a  State  should  lay  a 
duty  on  imports  or  tonnage,  contrary  to  the  ex- 
press provisions  of  the  constitution,  no  adequate 
means  oeuld  be  found  to  prevent  its  collection  by 
the  officers  of  the  State  government  ? 

All  these  propositions  must  be  maintained  by 
Qur  opponents,  or  they  must  surrender  their  cause. 
It  is,  accordingly,  contended  by  them,  that  the  re- 
medy is  misconceived,  (1.)  because  the  State  is 
not  made  a  party.  But  if  such  parties  are  before 
the  Court,  as  will  enable  it  to  make  an  effectual 
deoree,  it  will  proceed,  although  there  be  impro- 
per parties  made,  or  parties  omitted,  who  might 
have  been  made.  Such  is  the  practice  where  ju- 
risdiction is  sustained  in  the  Circuit  Court  against 
some  parties,  against  whom  an  effectual  decree 
can  be  made,  although  others  are  omitted,  on  ac- 
count of  their  being  absent,  or  citizens  of  the  same 
State  with  the  plaintiff.  The  true  ground  seems 
to  be,  that  if  the  Court  can  give  redress ;  if  its  de- 
cree can  be  rendered  effectual ;  if  the  party  ean 
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be  put  in  possession  of  the  thing  claimed,  the     18^. 
Court  will  proceed.    Here  the  party  omitted,  is  a 
sovereign  State^  who  is  entirely  exempt  from  juris- 
diction. The  Court  will,  therefore,  proceed  against 
the  other  proper  parties. 

But  it  is  also  insisted,  that  the  remedy  is  mis- 
conceived, because  a  State  is  the  real  party  de- 
fendant. We  deny  that  a  collateral  or  contingent 
interest,  will  necessarily  make  a  party  who  must 
be  joined. 

The  State  is  not  a  formal  party  on  the  record  ; 
and  that  the  State  is  not  necessarily  a  party,  by 
reason  of  its  incidental  interest,  is  conceded  by  the 
admission,  that  the  Bank  might  have  recovered  in 
trover,  trespass,  or  detinue,  ag^ainst  the  defend- 
ants, who  actually  took  the  money.  That  the  suit 
concerns  the  public  acts  of  an  officer  of  the  State 
government,  who  is  one  of  the  defendants,  does 
not  make  the  State  itself  a  necessary  party.  This 
is  the  settled  law  of  the  Court.  In  the  case  of  the 
United  States  a?.  Peters^  it  was  held  that,  although 
the  interests  of  a  State  may  be  ultimately  affected 
by  the  decision  of  a  cause,  yet  if  an  effectual  re- 
mecly  can  be  had,  without  making  the  State  a  de- 
fendant to  the  suit,  the  Courts  of  the  United  States 
are  bound  to  exercise  jurisdiction,  ^o,  in  Eng- 
land, in  the  Grenada  case,  the  fiscal  rights  of  the 
sovereign  were  drawn  directly  in  question,  and 
finally  determined,  in  a  suit  brought  by  an  indivi- 
dual, to  recover  back  from  the  collector  of  thecus^ 
toms  of  the  island,  the  amount  of  duties  unconsti- 
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1824.  tutionally  levied  by  that  officer.*  The  party  there 
waa  uot  compelled  to  resort  to  his  petition  of  right, 
or  any  other  mode  of  proceeding  peculiar  to  claims 
against  the  crown.  The  immunity  of  one  of  the 
States  of  this  Union  from  suits  in  the  Courts  of 
justice,  is  not  greater  than  that  of  the  crown  in 
England.  The  constitution  merely  ordains,  that 
a  State,  in  its  sovereign  capacity,  shall  not  be  sued. 
It  does  not  ordain,  that  the  citizen  shall  not  have 
justice  done  him,  because  a  State  may  happen  to 
be  collaterally  interested.  It  does  not  ordain  that 
a  law  of  the  United  States  shall  be  violated,  to  the 
pr^udice  of  a  citizen,  because  a  law  of  the  State 
happens  to  come  und^r  consideration.  If  the  State 
of  Ohio  is  a  party,  so  is  the  government  of  the 
United  States  a  party  in  its  sovereign  interests, 
which  are  more  sacred  and  important  than  mere 
proprietary  interests.  But  even  if  the  State  be  a 
party,  that  circumstance  would  not  oust  the  juris- 
diction of  the  Court,  in  a  case  arising  under  the 
constitution  and  laws  of  the  Union.  There  the 
nature  of  the  controversy,  and  not  the  character  of 
the  parties,  must  determine  the  question  of  juris- 
diction. Such  is  cott'ceived  to  be  the  spirit  and 
effect  of  the  decision  of  the  Court,  in  the  case  of 
Cohens  v.  Virginia.  It  is  competent  for  Con- 
gress to  determine  .what  Court  shall  have  jurisdic- 
tion in  this  class  of  cases,  which  it  haa  done  as  to 
the  Bank,  by  giving  it.  the  right  of  suing  in  the 
Circuit  Courts  of  the  Union. 
Again;  if  the  State  is  to  be  codsidered  a  party, 

a  Campbell  v  Hall,  Cotcp.  204. 
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it  18  a  party  plaintiff.  The  State  is  the  actor^  and  1824. 
the  Bank  is  a  defendant.  In  form  it  may  not  be 
8o,  but  the  substance  is  to  be  regarded.  The  in- 
junction is  essentially  a  defensive  proceeding. 
Suppose  the  State,  or  eveii  the  United  States,  had 
recovered  a  judgment  against  the  Bank,  might 
not  the  proceedings  bpon  that  judgment  be  en- 
joined ?  And  is  the  nature  of  the  case  varied,  be- 
cause the  proceeding  is  here  in  pais?  Suppose 
the  State  had  proceeded  by  distraining  for  the  tax, 
and  the  Bank  had  replevied,  who  would  have  been 
both  the  real  and  technical  plaintiff  in  that  case? 
The  whole  case  is  ta  be  considered  according  to 
its  true  nature  and  character,  which  is,  diat  of  a 
proceeding  by  the  State  to  recover  a  tax  or  penalty; 
and  the  Bank  resorts  to  its  natural  protector  for 
defence,  by  means  of  an  injunction,  which  is  a 
parental,  preventive,  peaceable  remedy. 

It  is  said  that  this  is  a  case  of  trespass  only, 
and  that  the  party  ought  to.  have  Been  left  to  his 
appropriate  remedy  at  law.  But  this  is  not  a  case 
of  a  solitary  remediable  trespass.  It  is  one  of 
annual,  of  repeated,  vexatious  occurrence,  for 
which  an  injunction  is  the  appropriate  remedy. 
All  injunctions  are  discretionary,  and  granted  upon 
the  peculiar  circumstances  of  the  case.  The  ju- 
risdiction of  aOourt  of  equity  as  to  injunctions, 
has  been  always  considered  a  most  usefol  one,  and, 
of  late  years,  they  have  been  dispensed  with  a 
much  more  liberal  hand  than  formerly.  They  are 
granted  to  prevent  fraud  or  injustice;  to  stay  pro- 
ceedings in  other  Courts;  to  restrain  the  infringe- 
ment of  patent  and  copy  rights;  to  restrain  the 
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1824.  transfer  of  negotiable  instruments,  where  the 
^^'q^^  transfer  will  defeat  the  object  of  the  suit;  to  stay 
K  waste,  in  which  case  they  have  superseded  the 
common  law  remedy  by  writ  of  estrep^ment.  In 
the  ease  of  patents  and  copyrights,  it  is  not  ne- 
cessary to  establish  previously  the  right  at  law,  for 
it  is  grounded  on  an  act  of  parliament,  and  appears 
by  record/  The  principle  on  which  injunctions 
itk  alt  these  cases  are  granted,  is  to  prevent  a 
wrong  where  damages  would  not  give  adequate 
reliefs  So,  there  arei  eases  where  billfei  of  peace 
have  bfe^n  brought  though  a  mere  general  right 
was  claimed  by  the  plaintiff,  and  no  privity  be- 
tween him  and  the  defendants,  nor  any  general 
rights  on  the  part  of  the  defendants,  and  where 
many  more  might  be  concerned  than  those  brought 
before  the  Court.  Such  are  bills  ,for  duties,  as  in 
the  case  of  the  City  of  London  v.  Perkim.  In 
the  present  case^  it  is  quite  clear  that  it  would  be 
an  idle  mockery  to  compel  the  parties  to  resort  to 
their  legal  remedy,  which  would  be  wholly  inade- 
quate to  prevent  the  destruction  of  their  franchise. 
A6  to  the  formal  objection  of  the  defect  of  a  war- 
nmt  of  attorney  from  the  Bank,  authorizing  these 
proceedings,  it  is  now  too  late  to  take  that  objec- 
tion, even  if  it  could  have  been  available  at  any 
stage  of  the  suit.  It  is  matter  of  form  only,  which 
ehoiild  have  been  pleaded  in  abatement.  It  is 
cured  by  the  provisions  of  the  Judiciary  Act  of 
1789,  ch.  20.  s.  34. 

m  1  Madd.  Ch,  113. 123. 128.  and  tlie  cases  there  cited. 
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Mn  Wrighty  for  the  appellants,  in  reply,  in-     1824. 
sistecl,  that  a  special  authority  must  be  shown  for  ^"^"uT^^ 
the  institution  of  the  suit  in  the  name  of  a  corpo-        t. 
ration,  which  could  only  appear  by  attorney,  un-  ^-^-^ 
der  its  common  seal.     Admitting,  however,  that 
the  corporation  might,  by  a  mere  resolution  of  the 
board  of  directors,  authorize  the  suit,,  following 
the  analogy  of  the  cases  of  The  Bank  of  Colum- 
iia  V.  Patteriony  and  FUckner  v.  The  Bank  of 
<A€  United  States,  such  resolution  must  appear 
on  the  record,  in  the  same  manner  as  a  warrant  of 
attorney.     Nor  are  the  defendants  precluded  by 
the   appeal  from  taking  advantage  of  this  de- 
fect.    A  decree  is  a  judicial  act.     Its  validity  de- 
pends upon  there  being  a  party  before  the  Court, 
legally  competent  to  ask  it.     A  corporation  can 
only  appear  by  its  attorney  or  solicitor,  duly  au- 
thorized; and  if  this  authority  is  not  apparent 
upon  the  face  of  the  record,  the  decree  is  erro- 
neous, and  cannot  be  supported. 

There  are  no  proofs  oi  admissions  sufficient  to 
charge  the  defendant,  Sullivan.  He  knows  no- 
thing of  his  own  knowledge.  The  information 
from  his  predecessor  in  office,  Currie,  is  no  proof* 
The  bill  charges,  that  he  received  the  money  as  a 
deposit,  without  any  interest  in  it  The  answer 
states,  that  he  receives  and  holds  it  as  a  public 
officer,  and  has  no  private  interest  in  it.  The 
case  in  6  Ves.jr.  738.  was  a  much  stronger  admis- 
sion than  this,  and  yet  it  was  held  insu^cient. 
The  answer  of  one  defendant  cannot  affect  ano- 
ther. The  answer  of  a  party  having  no  interest, 
cannot  affect  a  person  having  an  interest.     The 
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1824.     answet  of  Sullivan  and  Currie  could  not  affect  the 
^■^IJ^^^  State  of  Ohio,  against  which  the  decree  operated, 
y-        and  whose  treasury  was  entered,  in  order  to  exe- 
cute  the  wnt  of  sequestration. 

It  is  impossible  to  determine,  whether  the  in- 
junction is  meant  to  be  supported  upon  the  ground 
of  preventing  an  irreparable  injury,  or  of  pro- 
tecting the  franchise  of  the  plaintiffs.  No  case 
has  been  shown  of  an  injunction  to  preventa  mere 
trespass  on  chattels,  or.  where  the  injury  intended 
is  not  an  interference  in  the  enjoyment  of  the 
plaintiff's  exclusive  privileges,  but  onlya  trespass 
upon  their  property,  for  which  they  have  an  ade- 
quate remedy,  by  6uit  at  law,  in  variouH  forms  of 
action.  Mere  general  principles,  upon  which 
Courts  of  equity  may  have  proceeded  a  certain 
length  in  interposing  by  injunction>  will  not  war- 
rant the  extending  this  extraordinary  remedy  still 
further.  Some  analogous  case  must  be  found  to 
support  this  injunction. 

An  injunction  binds  no  person  but  the  parties 
to  the  suit.'  Here  the  sole  interest  is  in  the  State 
of  Ohio.  She  is,  therefore,  an  indispensable  party 
to  the  bill.  But  she  cannot  be  made  a  party,  be- 
cause she  cannot  be  sued.  The  inevitable  conse- 
quence is,  that  the  Court  below  cannot  take  juris- 
diction of  the  cause.  Where,  indeed,  the  pro- 
ceeding is  in  rem,  or  operates  upon  the  subject 
matter  in  controversy,  disconnected  from  the  per-* 
sons  interested ;  if  it  can  be  ishown  that  any  person 
iifterested,  who  is  subject  to  the  jurisdiction  of 

a  7  Ve$.  255.    4  Johns.  Ch.  Rep.  25. 
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ihe  Court,  is  absent  beyond  the  reach  of  its  pro-  1824. 
cess,  it  is  not  necessary  to  make  such  person  a  ^"^^^^^ 
party.  But  here  the  party  omitted  is  a  sovereign  ▼• 
State,  who  is  within  reach  of  process,  but  is  not 
subject  to  the  jurisdiction,  and  cannot  be  brought 
before  the  Court.  The  case  of  Cohens  v.  Vir- 
ginia does  not  apply.  That  case  relates  exclu- 
sively to  the  appellate  jurisdiction  of  the  Supreme 
Court,  and  merely  establishes  the  doctrine,  that 
where  the  State  commences  a  suit  in  its  own 
Courts,  and  a  question  arises  under  the  constitu- 
tion, laws,  and  treaties  of  the  Union,  the  defendant 
may  bring  the  cause  before  this  Court  by  appeal 
or  writ  of  error.  The  appellate  process  is  not 
considered  as  a  suit  against  the  State,  within  the 
meaning  of  the  lltb  amendment.  The  Grenada 
case,  in  England,  is  equally  inapplicable.*  It  was 
an  action  of  assumpsit,  brought  to  recover  back 
the  amount  of  certain  duties  paid  to  the  Collector 
of  the  island,  and  which  had  been  retained  in  his 
hands,  by  the  consent  of  the  AUor%  y-General^ 
for  the  expreids  purpose  of  trying  the  question,  as 
to  the  validity  of  the  King's  proclamation,  by 
which  the  duties  were  imposed.  The  Court  de- 
termined, that  the  King  had  precluded  himself 
from  the  exercise  of  his  power  of  prerogative  le- 
gislation over  a  conquered  country,  by  previously 
authorizing  the  establishment  of  a  colonial  Legis- 
lature, and,  therefore,  gave  judgment  for  the  plain- 
tiff. The  present  suit  is  substantially  a  suit  against 
the  State.  The  11th  amendment  to  the  consti- 
tution was  iptended  to  protect  the  State  effectually 

a  Cdt0p/2O4. 
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1824.  from  the  suit  of  an  individual,  not  to  permit  its 
sovereign  rights  to  be  drawn  in  question,  and  its 
property  to  be  taken  indirectly  by  suing  its  officers. 
In  the  case  .of  the  United  States  v.  Peters,  the 
interference  of  the  State  was  by  a  law  passed 
subsequent  to  the  decree,  and  intended  to  operate 
directly  upon  it,  and  defeat  its  execution.  A  Court 
of  law,  from  necessity,  sometimes  allows  suits  to 
be  maintained  against  mere  agents,  who  are  the 
active  parties,  in  cases  of  trespass  or  other  torts ; 
but  it  is. the  invariable  practice  of  the  Court  of 
Chancery  to  proceed  against  the  parties  really  in- 
terested, and  the  omission  of  any  of  them  is  a 
fatal  defect.  The  policy  which  exempts  the  States 
from  being  sued  in  the  Courts  of  the  Union,  is  the 
same,  whether  the  case  arise  under  the  constitu- 
tion and  laws  of  the  United  States,  or  whether  the 
jurisdiction  is  founded  upon  the  character  of  the 
parties.  The  terms  of  the  exemption  equally 
comprehend  both  classes  of  cases. 

March  lUh.  The  Court  having  expressed  a  wish  that  the 
cause  should  be  re-argued  upon  the  point  of  the 
constitutionality  and  eifect  of  the  provision  in  the 
charter  of  the  Bank,  which  authorizes  it  to  sue  in 
the  Circuit  Courts  of  the  Union,  it  was  this  day 
again  argued  upon  that  pointy  (in  connexion  with 
the  case'  of  (he  Bank  of  the  United  States  v. 
The  Planters^  Bank  of  Georgia,  in  which  the 
same  question  was  involved,)  by  Mr.  Clay,  Mi% 
Webster;  and  Mr.  Sergeant,  for  the  jurisdictioil^ 
and  by  Mr.  Harper,  Mr.  Broion,  and  Mr.  Wright 
against  it. 
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In  favour  of  the  jurisdiction,  it  was  argued,     1824. 
(1.)  that  the  jurisdiction  was  expressly  and  unequi- 
vocally conf<^rred  by  the  act  of  1816,  s.  7-  in- 
corporating the  Bank.     The  terms  used  were  free 
from  aH  ambiguity,  and  they  were  introduced  for 
the  avowed  purpose  of  giving  jurisdiction  to  the 
Circuit  Courts.     In  the  case  of  the  Bank  oftlie 
United  States  v.  Deveaux'  it  had  been  decided, 
that  the  former  national  Bank  had  not,  by  virtue  of 
its  charter,  a  right  to  sue  in  the  federal  Courts. 
That  charter  gave  it  a  right  ^'  to  sue  and  be  sued, 
in  Courts  of  record,  or  any  other  place  whatsoever," 
which  it  was  determined  did  not  confer  the  privi- 
lege of  suing  in  the  Courts  of  the  Union,  they  not 
being  expressly  mentioned.      But  no  doubt  was 
intimated,  that  those  Courts  would  have  had  juris- 
diction, if  they  had  been  mentioned  in  the  act.    It 
was  to  supply  this  defect,  that  Congress  adopted 
the  phraseology  which  is  contained  in  the  present 
charter,  giving  the  Bank  power  ^^  to  sue  and  be 
sued  in  all  State  Courts  having  competent  juris- 
diction, and  in  any  Circuit  Court  of  the  United 
StatesJ*^      Power  in  the  party  "to  sue,"  confers 
jurisdiction  on  the  Court.     Jurisdiction  is  always 
given  for  the  sake  of  the  suitor,  never  for  the  sake 
of  the  Court.      It  was  most  natural  to  give  the 
privilege  to  the  suitor,  and  that  necessarily  carries 
with  it  the  jurisdiction ;  for  without  the  jurisdic- 
tion, he  cannot  enjoy  the  right.     To  authorize  the 
bringing  of  a  suit,  is  to  authorize  a  suit  to  be  en- 
tertained.    The  patent  laws,  and  many  other  sta- 
ff 5  Cranch.61.  85,  86. 
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1824.     tutes  of  Congress,  have  been  construed  to  give  ju* 
^•^J^JIJ^  risdiction  by  the  use  of  similar  terms. 

2.  That  Congress  had  constitutional  authority 
to  confer  this  jurisdiction  on  the  Circuit  Courts. 
It  was ''a  case  arising  under  the  constitution  and 
laws  of  the  United  States.'o  Every  case,  in  which 
the  Bank  of  the  United  States  is  a  party,  is,  in  the 
strictest  literal  interpretation  of  the  clause,  a  ca9e 
arising  under  a  law  and  the  constitution  of  the 
United  States.  But  for  the  law,  the  case  would 
never  have  existed.  But  for  the  continued  exist- 
ence of  the  law,  it  could  not  continue  to  exist.  If, 
by  any  conceivable  means,  the  law  were  to  be  de- 
termined, the  case  must  be  at  an  end.  There  is, 
therefore,  an  inseparable,  indissoluble  connexion 
between  the  law  and  the  case,  as  cause  and  effect. 
The  case  owes  its  being  to  the  law,  and  only  to  the 
law.  The  establishment  of  a  corporation  is  a  le- 
gislative creation  of  a  faculty,  of  a  moral  being, 
invisible  and  intangible,  but  with  capacities,  pow- 
ers, and  privileges,  rights  and  duties.  The  rights 
it  may  acquire,  the  wrongs  it  may  suffer,  the  obli- 
gations it  may  incur,  the  injuries  it  may  inflict,  the 
acts  it  may  do,  it9  power  to  do,  or  to  endure,  are  all 
derived  from,  and  dependent  upon,  the  charter.  To 
the  charter  it  owes  its  being,  its  continued  exist- 
ence, its  qualities  and  properties.  The  charter 
defines  its  duties,  and  affords  the  only  measure  of 
its  responsibilities.  Every  act  it  performs,  derives 
its  validity  from  the  charter  only ;  and  whenever  it 
deals  with  another,  it  deals  under  and  according  to 
the  charter.  In  the  same  manner,  whoever  deals 
with  it,  deals  under  and  according  to  the  charter. 
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Its  capacity  to  contract,  and  to  sue  and  be  sued,     1824. 
all  are  derived  from  that  source.     It  cannot  come  ^"^^J^^ 
into  Court,  without  brin^n^the  law  in  its  hand.  It  is        ir. 

TT  ft  Hank 

bound  in  every  case  to  show,  that  it  is  acting  within 
the  limits  of  its  corporate,  powers,  as  defined  in  that 
law.  There  can  be  no  case,  where  the  Bank  is  a 
party,  in  which  questions  may  not  ari&e  under  the 
laws  of  the  United  States.  In  every  such  case,  it 
must  appear,  that  it  was  duly  created,  continues  to 
exist,  has  power  to  contract,  and  to  bring  the  suit. 
All  these  are  matters  arising  under  the  laws  of  the 
United  States,  and  under  no  other.  Suppose  an 
officer  created  by  act  of  Congress,  could  not  Con- 
gress confer  on  him  the  privilege  of  suing  and  be- 
ing sued,  in  his  official  capacity,  in  the  Courts  of 
the  Union  ?  Such  an  officer  has  two  capacities, 
private  and  official,  and  may  be  subject  to  differ^, 
ent  jurisdictions,  according  as  either  is  affected. 
But  a  corporation  has  but  one  capacity,  and  its  fa- 
culties cannot  be  divided.  Wherever  an  authority 
is  given,  all  that  is  done  by  virtue  of  that  authori- 
ty, is  done  under  it.  Every  thing  done  by.  the 
Bank,  is  done  under  the  charter. 

If  it  should  be  contended,  that  the  character  of 
the  case' depends  upon  the  questions  to  arise  in  it, 
the  answer  is,  that  it  is  not  so  restricted  by  the 
constitution ;  and  that  it  cannot  be  previously 
known,  what  particular  questions  may  arise  in  the 
progress  of  the  cause.  The  principal  draws  to  it 
the  incident,  or  accessory.  The  character  of  the 
case  depends  upon  its  general  i^ature.  Every  suit 
brought  by  the  Bank,  is  for  the  funds  placed  in 
its  charge,  under  a  law  of  the  United  States. 
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1824.  But  the  question  here,  is  about  the  exercise  of 
a  sovereign  power,  given  for  great  national  pur- 
poses. Those  who  framed  the  constitution,  in- 
tended to  establish  a^overnment  complete  for  its 
own  purposes,  supreme  within  its  sphere,  and  ca- 
pable of  acting  by  its  own  proper  powers.  They 
intended  it  to  consist  of  three  co-ordinate  branch- 
es, legislative,  executive,  and  judicial.  In  the 
construction  of  such  a  government,  it  is  an  obvi- 
ous maxim,  'Uhat  the  judicial  power  should  be 
competent  to  give  efficacy  to  the  constitutional 
laws  of  the  Legislature.^^*  The  judicial  authori- 
ty, therefore,  must  be  co-extensive  with  the  legis^ 
lative  power.^  It  would  be  quite  as  reasonable  to 
leave  the  execution  of  the  laws  of  the  Union  to 
the  State  executives,  as  to  leave  the  exposition  of 
them  to  the  State  judiciaries.  It  was  intended, 
that  the  federal  judiciary  should  expound  all  the 
laws  of  the  government,  and  that  the  federal  exe- 
cutive should  execute  them  all.  This  association 
is  so  inseparable,  that  the  power  of  legislation  car- 
ries with  it  the  power  of  establishing  judicial  tri- 
bunals. It  is  80  with  re«pect  to  the  power  of  exr 
elusive  legislation  within  "the  District  of  Columbia. 
So  the  power  of  establishing  post  offices  and  post 
roads,  involves  that  of  providing  judicial  means 
for  the  punishment  of  mail  robbers.  Most  of  the 
statutes  for  the  punishment  of  crimes,  are  founded 
on  the  same  basis.    T-he^great  object,  then,  of  the 

a  Cohens  v.  Virginia,  6  Wheat.  Rep*  414. 

b  The  PederaUsty  No.  80.  Cohens  v.  Virgin^,  6  IFhcaL  Rep^ 

.^84. 
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eonstitotional  provisioo,  respecting  the  judiciary,  1824. 
muit  make  it  co-exiensive  with  the  power  of  ie-  ^^^u^JJ^' 
ginlatioiiy  and  to  associate  them  inseparably,  so  r. 
that  whei*  one  went,  the  other  might  go  along  with  ^*  ®*  ^"^ 
it.  The  first  part  of  the  article,  where  the  juris- 
diction is  made  to  depend  upon  the  nature  of  the 
controversy,  is  employed  for  this  purpose,  not  to 
limit  and  rescrahi.  But  it  was  necessary,  for  great 
purposes  of  public  policy,  to  extend  it  to  other  ca- 
ses, where  die  jurisdiction  is  made  to  depend  up- 
on the  character  of  the  parties.  These  are  the 
subject  of  the  remaining  part  of  the  article.  Id 
that  part  of  it  which  relatea  to  cases  arising  under 
die  constitution,  laws,  and  treaties  of  the  Union, 
there  is  a  redundancy  in  the  language :  ''All  ca- 
ses.**  The  pleonasm  is  here  meant  to  perform 
lis  asual  office,  to  be  emphatic.  It  marks  the  in- 
tention, and  affords  a  principle  of  construction. 
The  additional  terms,  ''all  cases  in  lam  and  equi- 
tg^^  also  serve  to  heighten  thie  effect,  and  to  show 
that  nothing  of  this  essential  power  was  to  be  put 
to  hazard.  Surely  such  a  clause  must  be  constru- 
ed liberally.  It  is  a  maxim  applicable  to  the  inter- 
pretation of  a  grant  of  political  power,  that  the  au- 
thority to  create  must  infer  a  power  effectually  to 
protect,  to  preserve,  and  to  sustain/  It  is  no  less 
a  matini,  that  the  power  to  create  a  faculty  of  any 
sort,  mtfst  infer  the  power  to  give  it  the  meaias  of 
exerase.  A  grant  of  the  end  is  necessarily  a 
grant  of  the  means.  The  constitutional  power  of 
Congress  to  create  a  Bank,  is  derived  altogether 

a  H^CulIdch  v.  Maryland,  4  Wheat.  Rep.  426. 
Vol.  IX.  102 
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1824r    from  the  neceseity  of  such  an  institutioD,  for  tbe 
'^'^^^^^  fiscal  pucposes  of  the  Union.     It  is  established, 
t,       not  for  the  benefit  of  the  stockholders,  but  for  the 
"  *^^^  benefit  of  the  nation.     It  is  part  of  the  fiscal  means 
of  the  nation.    Indeed^  **  the  power  of  creating  a 
corporation,  is  never  used  for  its  own  sake,  but  for 
tbe  purpose  of  effecting  something  else/'*    The 
Bank  is  created  for  the  purpose  of  facilitating  all 
the  fiscal  operations  of  the  national  govemment. 
Alt  its  powers  and  faculties  are  conferred  for  this 
purpose,  and  for  this  alone ;  and  it  is  to  be  suppo* 
sed,  that  no  other  or  greater  powers  are  ccmferred 
than  are  necessary  to  this  end.    The  collection 
and  administration  of  the  public  revenue  is,  of  aU 
others,  the  most  itnportant  branch  of  the  public 
service.    It  is  that  >pvhich  least  admits  of  hindrance 
or  obstruction.    The  Bank  is,  in  effect,  an  instru* 
ment  of  the  government,  and  its  instrumental  cha- 
racter is  its  principal  character.    That  b  the  end ; 
all  the  rest  are  means.    It  is  as  much  a  servnt  of 
the  government  as  the  treasury  department.    The 
two  faculties  of  the  Bank,  which  are  essential  to 
its  existence  and  utility,  are,  its  capacity  to  hold 
property,  and  that  of  suing  and  being  sued.    The 
Iflttter  is  the  necessary  sanction  and  security  of  the 
.former,  and  of  all  the  rest.     The  former  must  be 
inviolable,  and  the  latter  must  be  sufficient  to  se- 
cure its  inviolability*    But  it  is  not  so#  if  Congress 
cannot  erect  a  forsm,  to  which  the  Bank  may  re- 
ion  for  justice.    A  needful  operation  of  the  go* 
Temnent  becomes  dependent  upon  foreign  sup- 

a  M^CoUochv.  Maryland,  4  Wheat.  Rtp.  411. 
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porti  which  may  be  given,  but  which  may  also  be  1A24. 
withheld.  There  is  no  unreasonable  jealousy  of 
State  judicatures ;  but  the  constitution  itself  sup- 
poses that  they  may  not  always  be  worthy  of  con^* 
fidencei  where  the  rights  and  interests  of  the  na« 
tional  government  are  drawn  in  question.  It  is 
indispensable,  that  the  interpretation  and  applica- 
tion of  the  laws  and  treaties  of  the  Union  should 
be  uniform.  The  danger  of  leaving  the  adminis- 
tration of  the  national  justice  to  the  local  tribunals, 
is  not  merely  speculative.  In  Ohio,  the  Bank  has 
been  outlawed;  and  if  it  cannot  seek  redress  in  the 
federal  tribunals,  it  can  find  it  no  whe^e.  Where 
is  the  power  of  coercion  in  the  national  govern- 
ment ?  What  is  to  become  of  the  public  revenue 
while  it  is  going  on  ?  Congress  might  not  only  have 
given  original,  but  it  might  have  given  exclusive 
jurisdiction,  in  the  cases  mentioned  in  the  25th  sec* 
tion  of  the  Judiciary  Act  of  1789,  c.  20>;  instead  of 
which,  it  has  contented  itself  with  giving  an  appel- 
late jurisdiction,  to  correct  the  errors  of  the  State 
Courts,  where  a  question  incidentally  arises  under 
the  laws  and  treaties  of  the  Union.  But  here  the 
question  is,  whether  the  government  of  the  United 
States  can  execute  one  of  its  own  laws,  through 
the  process  of  its  own  Courts.  The  right  of  th4 
Bank  to  sue  in  the  national  Courts,  is  one  of  its 
essential  faculties.  If  that  can  be  taken  away,^  it 
is  deprived  of  a  part  of  its  beinjg,  as  much  as  if  it 
were  stripped  of  its  power  of  discounting  notei9, 
receiving  deposits,  or  dealing  in  bills  of  exchange. 

Against  the  jurisdiction,  it  was  said,  that  by  the 
act  incorporating  the  old  Bank  of  the  United 


us*  Bank. 
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1824.  States,  authority  Is  given  to  tbe  corporation  **to 
^'^Q^^^  «ue>  &c.  in  Courts  of  record,  or  any  other  place 
f.  ^  whatsoever.^  By  the  present  charter,  it  is  emr 
powered  **  to  sue,  Slc.  in  all  State  Courts  having 
competent  jurisdiction,  and  in  aqy  Circuit  Court 
of  the  United  States/'  No  difference  is  percei- 
ved in  the  legal  effect  of  these  two  acts.  Both 
give  the  same  privileges.  The  Circuit  Courts  of 
the  Union  are  ''Courts  of  record;''  and  an  autho- 
rity to  sue  in  Courts  of  record,  or  any  other  place 
whatsoever,  is  an  authority  to  sue  in  the  Circuit 
Courts*  So  that,  if  Congress  were  competent,  un- 
der the  constitution,  to  vest  such  a  jurisdiction  in 
the  federal  Courts,  it  was  vested  by  the  first  act  of 
incorporation.  But  in  the  case  of  the  Bank  of 
the  United  States  v.  Deveaux/"  the  Court  says, 
that  ''by  the  judiciary  act,  the  jurisdiction  of  the 
Circuit  Courts  is  extended  to  cases  where  the  con- 
stitutional right  to  plead  and  be  impleaded  in  the 
Courts  of  the  Union,  depends  on  the  character  vf 
the  parties;  but  where  that  right  depends  on  the 
nature  of  the  casCf  the  Circuit  Courts  derive  no  ju- 
risdiction from  that  act,  except  in  the  single  case 
of  a  controversy  between  citizens  of  the  same  State 
claiming  lands  under  grants  from  different  States. 
Unless,  then,  jurisdiction  over  this  cause  has  been 
given  to  the  Circuit  Court,  by  some  other  than  the 
Judiciary  Act,  the  Bank  of  the  United  States  had 
not  a  right  to  sue  in  that  Court,  upon  the  princi- 
ple that  the  case  arises  under  a  law  of  the  United 
States."    The  Court  then  proceeds  to  consider, 

m  5  Cranch,  85. 
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whether  juriddiction  had  been  given  to  the  Circuit  1824. 
Court  by  the  act  incorporating  the  Bank,  and  de- 
termines that  it  had  not.  The  Judiciary  Act,  nor  no 
other  law  of  Congress,  can  extend  the  jurisdiction 
of  the  federal  Courts  beyond  the  constitutional  li- 
mits. The  charter  attempted  to  confer  jurisdic- 
tion on  the  State  Courts,  in  cases  where  the  Bank 
is  a  party.  This  provision,  and  that  empowering 
it  to  sue  in  the  Circuit  Courts  of  the  Union,  are 
both  equally  void.  The  act  must,  therefore^  be 
restricted^  so  as  to  give  the  corporation  authority 
to  sue  and  be  sued  in  such  Courts  only  as  are  com- 
petent to  take  jurisdiction.  This  Court  has  de- 
termined, that  the  right  of  a  corporation  to  litigate 
in  the  Courts  of  the  Union,  depends  upon  the  cha- 
racter (as  to  citizenship)  of  the  members  which 
compose  the  body  corporate,  and  thai  a  corpora- 
tion, as  such,  cannot  be  a  citizen,  within  the  mean- 
ing of  the  constitution/  There  is  here  no  aver- 
ment on  the  record,  that  the  plaintiffs  have  a  right 
to  sue,  upon  the  ground  of  the  corporation  being 
citizens  of  a  different  State  from  the  defendants  ; 
nor  could  such  averment  have  been  made,  consist- 
ently with  the  truth  of  the  fact. 

It  had  been  said,  that  every  suit  brought  by  the 
Bank,  arises  under  the  laws  of  the  United  States, 
because  the  Bank,  with  all  its  powers  and  facul- 
ties, was  created,  and  existed,  by  a  law  of  the 
United  States.  So  it  might  be  said  of  an  alien 
who  m  naturalized  by  the  laws  of  the  Union,  that 

a  Hope  iDsaraDce  Coopaoy  v.  Boardman,  5  Crand^  6U 
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1824.  be  derives  his  citizensbip  from  those  laws.  But^ 
could  CoDgresSy  therefore,  authorize  all  naturalized 
citizens  to  sue  in  the  Courts  of  the  Union  P  A 
clear  distinction  exists  between  a  party  and  a 
cause ;  the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connexion.  A  revenue 
officer  may  commit  a  trespass  while  executing  his 
official  dutiesi  and  if  he  justifies  under  the  statutes 
of  the  United  States,  a  question  will  arise  under 
themi  in  which  an  appellate  jurisdiction  is  given 
to  this  Court,  to  correct  the  errors  of  the  State 
Courts.  But  could  Congress  give  additional  ju- 
risdiction to  the  federal  Courts,  in  all  suits  brought 
by  or  against  the  revenue  officers  ?  In  M'Intyre 
T.  Wood*  this  Court  says,  '^  when  questions  arise 
under  the  constitution  of  the  United  States,  in 
the  State  Courts,  and  the  party  who  claims  aright 
or  privilege  under  them  is  unsuccessful,  an  ap- 
peal is  given  to  the  Supreme  Court;  and  this  pro- 
vision the  Legislature  has  thought  $9^ficient  at 
present  for  all  the  political  purposes  to  be  an^ 
swered  by  the  clause  of  the  constitution  which  re- 
lates to  the  subject.''  And  it  may  be  added,  that 
it  must  remain  sufficient  until  the  law  shall  be 
changed  by  some  unequivocal  provision  within  the 
constif'jtional  competency  of  Congress  to  make. 

It  was  also  contended,  that  every  right  that  ac- 
crues to  the  Bank  in  its  corporate  character,  upon 
which  a  suit  can  be  maintained,  is  to  be  regarded 
as  arising  under  the  charter,  and,  consequently, 
under  a  law  of  the  United  States.    But  the  juns- 

a  7  Cronchy  505. 
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diction  of  the  federal  Courts,  if  it  attach  at  all«  1824. 
must  attach  either  to  the  party  or  to  the  cmc.  ^^^^^^ 
The  party  aod  his  rights  caooot  be  so  mixed  to-  ▼. 
gether,  as  that  the  legal  origin  of  the  first  shall  ^'  ®*  ^*"^ 
give  character  to  the  latter.  A  controversy  re- 
garding a  promissory  note  or  bill  of  exchange 
cannot  be  said  to  arise  under  an  act  of  Congress, 
because  the  Bank,  which  is  created  by  an  act  of 
Congress,  has  purchased  the  note  or  bill.  Nei- 
ther the  rules  of  evidence,  nor  the  law  of  contract, 
can  be  regulated  by  the  National  Legislature. 
But,  in  the  case  supposed,  no  question  can  arise, 
except  under  the  law  of  contract  and  the  rules  of 
evidence.  No  law  of  Congress  is  drawn  into  ques- 
tion, and  its  correct  decision  cannot  possibly  de- 
pend upon  the  construction  of  such  law.  The 
Bank  cannot  come  into  the  federal  Courts  as  a 
party  suing  for  a  breach  of  contract  or  a  trespass 
upon  its  property;  for,  neither  its  character  as  a 
party,  nor  the  nature  of  a  controversy,  can  give 
the  Court  jurisdiction.  The  case  does  not  arise 
under  its  charter.  Ii  arises  under  the  general  or 
local  law  of  contract,  and  may  be  determined 
without  opening  the  statitte  book  of  the  United 
States.  The  privilege  conferred  upon  the  Bank 
in  its  charter,  to  sue  in  the  Circuit  Courts,  must 
be  limited,  not  only  by  the  criterion  indicated ;  it 
must  also  be  limited  by  the  general  provisions  of 
the  Judiciary  Act,  regulating  the  exercise  of  juris- 
.  diction  in  the  Circuit  Courts.  It  cannot  sue  upon 
a  chouin  actum  assigned  to  it,  unless  the  Juris- 
diction would  have  attached  between  the  original 
parties;  it  cannot  sue  a  party  in  the  Circuit  Court, 


B16  CASES  IN  THE  SUPREME  COURT 

1824.  over  whom  the  existing  laws  gi?e  the  Supreme 
Court  exclusive  jurisdiction.  The  privilege  must 
be  enjoyed,  subject  to  existing  laws.  As  to  the 
legislation  of  Congress  in  giving  to  the  Courts  of 
the  Union  cognizance  of  criminal  offences,  that  de- 
pended on  the  plain  principle,  that  where  a  power 
is  granted,  all  its  incidents  pass.  Congress  has 
power  to  legislate  on  various  subjects.  It  is  an 
incident,  that  they  may  enforce  obedience  to  the 
laws  ihey  make  on  those  subjects,  by  punishing 
offences  against  them.  Thus,  for  example,  the 
right  to  punish  perjury,  and  the  falsification  of  ju- 
dicial records,  is  essential  to  the  administration  of 
justice.  Hence,  Congress  has  assumed  the  power 
of  punishing  those  offences,  when  connected  with 
tht3  proceedings  in  the  Courts  of  the  Union.  So, 
in  the  case  of  patents,  the  grant  creates  the  right ; 
and  the  power  to  secure  to  inventors  the  exclusive 
benefit  of  their  discoveries,  could  not  be  executed 
without  givjng  the  patentees  a  right  to  sue  in  those 
Courts. 

Math  i9ih  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court,  and,  after  stating  the  case,  pro- 
ceeded as  ibUbws : 

\  At  the  close  bf  the  argiftnent,  a  point  was  sug- 
gt^sted,  of  stich  vital  im'portance,  as  to  induce  the 
Court  to  request  that*  it  might  be  particularly  spo« 
ken  to.  That  point  is,  the  i^ght  of  the  Bank  to 
sue  in  the  Courts  of  the  United~States.  It  has 
been  argued,  and  ought  to  be  disposed  of,  before 
we  proceed  to  the  actual  exercise  of  jurisdiction, 
by  deciding  on  the  rights  of  the  parties. 
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The  appellants  contest  the  jurisdiction  of  the     1824« 
Court  on  two  grounda:  "^OAora' 

Ist.  That  the  act  of  Congress  has  not  given  it.        f. 
2d.  That)  under  the  constitution,  Congress  can-^ 

tint  aivp  it  '^^  Circuit 

HOI  give  U.  Couru     ha?« 

1.  The  first  part  of  the  objection  depends  en*  i^°;jj^*g««»^^^ 
tirely  on  the  language  of  the  act.  The  words  are,  »8jj|n»*  ^ 
that  the  Bank  shall  be  **  made  able  and  capable 
in  law,"  **  to  sue  and  be  sued,  plead  and  be  im« 
pleaded,  answer  and  be  answered,  defend  and  be 
defended,  in  all  State  Courts  having  competent 
jurisdiction,  and  in  any  Circuit  Court  of  the  Uni^ 
ted  States/* 

These  words  seem  to  the  Court  to  admit  of  but 
one  interpretation.  They  cannot  be  made  plainet^ 
by  explanation.  They  gife,  expressly,  the  right 
*f  to  sue  and  be  sued,"  "  in  every  Circuit  Court  of 
the  United  States,"  and  it  would  be  difficult  to  sob-^ 
stitute  other  terms  which  would  be  more  direct  and 
appropriate  for  the  purpose.  The  argument  ot  the 
appellants  is  founded  on  the  opinion  of  this  Courts 
in  The  Bank  of  the  United  State$  v.  Deveaux, 
(5  Cranchf  05.)  In  that  case  it  was  decided, 
that  the  former  Bank  of  the  United  States  was  not 
enabled,  by  the  act  which  incorporated  it,  td  sue 
in  the  federal  Courts.  The  words  of  the  ^  sec- 
tion of<  that  act  are,  that  the  Bank  may  ''  sue  and 
be  sued^"  6ic.  ^*  in  Courts  of  record,  or  any  other 
place  whatsoever."  The  Court  was  of  opiaieir^ 
that  these  general  words,  which  are  usual  in  fttt 
acts  of  incorporation,  gave  only  a  geneltilcapaoitf 
t^  sm^  not  a  particular  privilege  ta  sue  in  the 

Vol.  IX.  !« 
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1824.  Courts  of  the  United  States;  and  this  opibion  wtm 
strengthened  by  the  circumstance  that  the  9tb 
rule  of  the  7th  section  of  the  same  act,  subjects 
the  directors,  in  case  of  excess  in  contracting  debt, 
to  be  sued  in  their  private  capacity,  **  in  aiiy 
Court  of  record  of  the  United  States,  or  either  of 
them."  The  express  grant  of  jurisdiction  to  the 
federal  Courts,  in  this  case,  was  considered  as 
having  some  influence  on  the  construction  of  the 
general  words  of  the  3d  section,  which  does  not 
mention  those  Courts.  Whether  this  decision  be 
right  or  wrong,  it  amounts  only  to  a  declaration, 
that  a  ,  neral  capacity  in  the  Bank  to  sue,  without 
mentioning  the  Courts  of  the  Union,  may  not  give 
a  right  to  sue  in  those  Courts.  To  infer  from  tbis^ 
that  words  expressly  conferring  a  right  to  sue  in 
those  Courts,  do  not  give  the  right,  is  surely  W 
conclusion  which  the  premises  do  not  warrant. 

The  act  of  incorporation,  then,  confers  juris- 
diction on  the  Circuit  Courts  of  the  United  States, 
if  Congress  can  confer  it. 

The  clause     2.  We  wiU  uow  cousidcr  the  constitutionality  of 

ID  the  charter  .  .  ... 

of  the  Bank,  the  clausc  m  the  act  of  incorporation,  which  au- 

which    autho-  .  •▼»■  ••i.i        %  ^^ 

rises  it  to  sue  thonzcs  the  Bank  to  sue  m  the  federal  Courts* 
Courts,  is  con-  In  support  of  tbis  clause,  it  is  said,  that  the  le- 
■attttioDai.  gjgjjiiiy^^  executive,  and  judicial  powers,  of  every 
well  constructed  government,  are  co-extensive  with 
each  other ;  that  is,  they  are  potentially  co-exten- 
Bive.  The  executive  department  may  oonstitu* 
tionally  execute  every  law  which  the  Legislatiire 
tnay  constitutionally  make,  and  the  judicial  de- 
partment may  receive  from  the  Legislature  the 
power  of  construing  every  such  law.    AU  govejrn* 
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Inents  which  are  not  extremely  defective  in  their  1824. 
organization,  must  possess,  within  themselves, 
the  means  of  expounding,  as  well  as  enforcing, 
their  own  laws.  If  we  examine  the  constitution 
of  the  United  States,  we  iincJ  that  its  framers  kept 
this  great  political  principle  in  view.  The  2d  ar- 
ticle vests  the  whole  executive  power  in  the  Presi- 
dent; and  the  3d  article  declares,  ^*  that  the  judi- 
cial power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  this  constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which 
shall  be  made,  under  their  authority." 

This  clause  enables  the  judicial  department  to 
receive  jurisdiction  to  the  full  extent  of  the  consti- 
tution, laws,  and  treaties  of  the  United  States^ 
when  any  question  respecting  them  shall  assume 
such  a  form  that  the  judicial  power  is  capable  of 
acting  on  it.  That  power  is  capable  of  acting 
only  when  the  subject  is  submitted  to  it  by  a 
party  who  asserts  his  rights  in  the  form  pre- 
scribed by  law.  It  then  becomes  a  case,  and  the 
constitution  declares,  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  constituti<Hi, 
laws,  and  treaties  of  the  United  States. 

The  suit  of  The  Bank  of  the  United  State$9. 
Oebom  and  othere,  is  a  case,  and  the  question 
is,  iriiether  it  arises  under  a  law  of  the  United 
States? 

The  appellants  contend,  that  it  does  not,  because 
several  questions  may  arise  in  it,  which  depend 
on  Uie  general  principles  of  the  law,  not  on  any 
act  of  Congress. 

If  this  were  sufficient  to  withdraw  a  case  from 
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1824.  the  jurisdiction  of  the  federal  Courts,  almost  every 
^"^^^^  case,  although  involving  the  construction  of  a  law, 
V.  would  be  withdrawn  ;  and  a  clause  in  the  consti- 
U.  a  Bank-  imj^jj^  relating  to  a  subject  of  vital  importance  to 
the  government,  and  expressed  in  the  most  cotti- 
prehensive  terms,  would  be  construed  to  mean  al- 
most nothing.  There  is  scarcely  any  case,  every 
part  of  which  depends  on  the^ constitution,  laws, 
or  treaties  of  the  United  States.  The  questions, 
whether  the  fact  alleged  as  the  foundation  of  the 
action,  be  real  or  fictitious ;  whether  the  conduct 
of  the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action ;  whetfi^r  his  right  is  barred ; 
whether  he  has  received  satisfaction,  or  has  in  any 
manner  released  his  claims,  are  questionSj  some 
or  all  of  which  inay  oc^ur  in  almost  every  case ; 
and  if  their  existence  be  sufficient  to  arrest  the  ju- 
risdiction of  the  Court,  words  which  s0em  intended 
to  be  as  extensive, as  the  constitution,  laws,  and 
treaties  of  4he  Union,  which  seem  designed  to 
giye  the  Courts  of  the  government  the  construction 
of  all  its  acts,  so  far  as  they  afii^ct  the  rights  of 
individuals,  would  be  reduced  to  almost  nothing. 

In  those  cases  in  which  original  jurisdiction  is 
givep  to  the  Supreme  Court,  the  judicial  power  of 
the  United  States  cannot  be  exercised  in  its  ap- 
pellate form.  In  every  other  case,  the  power  is 
to  be  exercised  in  its  original  or  appellate  form,  or 
both,  as  the  wisdom  of  Congress  may  direct  With 
the  exception  of  these  cases,  in  which  original  ju^ 
risdiction  is  given  to  this  Court,  tbere  is  none  to 
which  the  judicial  power  extends,  from  wltich  the 
origuify  jurisdiction  of  the  iafarior  Courts  is  ex- 
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eluded  by  tbo  constitution.    Original  jorisdiction,     1824. 
80  far  BB  the  constitution  gives  a  rule,  is  co-exten-  ^^^^Jor^ 
siVe  with  the  judicial  power.     We  find,  in  the  con-       ▼• 
stitution,  no  prohibition  to  its  exercise,  in  every       '  " 
case  in  which  the  judicial  power  can  be  exercised. 
It  would  be  a  very  bold  construction  to  say,  that 
this  power  could  be  applied  in  its  appellate  form 
only,  to  the  most  important  class  of  cases  to  which 
it  is  applicable. 

The  constitution  establishes  the  Supreme  Court, 
and  defines  its  jurisdiction.  It  enumerates  dases 
in  which  its  jurisdiction  is  original  and  exclusive ; 
and  then  defines  that  which  is  appellate,  but  does 
not  insinuate,  that  in  any  such  case,  the  power  can- 
not be  exercised  in  its  original  form  by  Courts  of 
original  jurisdiction.  It  is  not  insinuated,  that  the 
judicial  power,  in  cases  depending  on  the  charac- 
ter of  the  cause,  cannot  be  exercised  in  the  first  in- 
stance, in-the  Courts  of  the  Union,  but  must  first 
be  exercised  in  the  tribunals  of  the  State;  tribu- 
nals over  which  the  government  of  the  Union  has 
no  adequate  control,  and  which  may  be  closed  to 
any  claim  asserted  under  a  law  of  the  United 
States. 

We  perceive,  then,  no  ground  on  which  the 
proposition  can  be  maintained,  that  Congress  is 
incapable  of  giving  the  Circuit  Courts  original  ju- 
risdiction, in  any  case  to  which  the  appellate  juris- 
diction extends. 

We  ask,  then^  if  it  can  be  sufficient  to  exclude 
this  jurisdiction,  that  the  case  involves  questions 
depending  on  general  principles  ?  A  cause  may 
depend  on  several  questions  offset  and  law.  Some 
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18^.     of  these  may  depend  on  the  construction  of  a  lnw 
^^^^^^  of  the  United  States;  others  on  principles  uncon- 
_  r^       nected  with  that  law.     If  it  be  a  sufficient  founda- 
tion for  jurisdiction,  that  the  title  or  right  set  up 
by  the  party,  may  be  defeated  by  one  constructioa 
of  the  constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction,  provi- 
ded the  facts  necessary  to  support  the  action  be 
made  out,  then  all  the  other  questions  must  be  de- 
cided as  incidental  to  this,  which  gives  that  juris- 
diction.    Those  other  questions  cannot  a\;restthe 
proceedings.     Under  this  construction^  the  judi- 
cial power  of  the  Union  extends  effectively  and 
beneficially  to  that  most  important  class  of  cases, 
which  depend  on  the  character  of  the  cause.     On 
the  opposite  construction,  the  judicial  power  ne- 
ver can  be  extended  to  a  whole  case,  as  expressed 
by  the  constitution,  but  to  those  parts  of  cases  only 
which  present  the  particular  question  involving 
the  construction  of  the  constitution  or  the  law. 
We  say  it  never  can  be  extended  to  the  whole 
case,  because,  if  the  circumstance  that  other  points 
are  involved  in  it,  shall  disable  Congress  from  au- 
thorizing the  Courts  of  the  Union  to  take  jurisdic- 
tion of  the  original  cause,  it  equally  disables  Con- 
gress from  authorizing  those  Courts  to  take  jurist 
diction  of  the  whole  cause,  on  an  appeal,  and  thus 
will  be  restricted  to  a  single  question  in  that  cause ; 
and  words  obviously  intended  to  secure  to  those 
who  claim  rights  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  a  trial  in  the  federal 
Courts,  will  be  restricted  to  the  insecure  remedy 
of  an  appeal  upon  an  insulated  point,  after  it  has 
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received  that  shape  which  may  be  given  to  it  by     1824. 
another  tribunal,  into .  which  he  is  forced  against  ^^^^^^ 
his  will.  ▼- 

We  think,  then,  that  when  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by 
the  constitution,  forms  an  ingredient  of  the  origi- 
nal cause,  it  is  in  the  power  of  Congress  to  give 
the  Circuit  Courts  jurisdiction  of  that  cause,  al- 
though other  questions  of  fact  or  of  law  may  be 
involved  in  it. 

The  case  of  the  Bank  is,  we  think,  a  very  strong 
case  of  this  description.  The  charter  of  incorpo- 
ration not  only  creates  it,  but  gives  it  every  fa- 
culty which  it  possesses.  The  power  to  acquire 
rights  of  any  description,  to  transact  business  of 
any  description,  to  make  contracts  of  any  descrip- 
tion, to  sue  on  those  contracts,  is  given  and  mea- 
sured by  its  charter,  and  that  charter  is  a  law  of 
the  United  States.  This  being  can  acquire  no 
right,  make  no  contract,  bring  no  suit,  which  is  not 
authorized  by  a  law  of  the  United  States.  It  is 
not  only  itself  the  mere  creature  of  a  law,  but  all 
its  actions  and  all  its  rights  are  dependant  on  the 
same  law.  Can  a  being,  thus  constituted,  have  a 
case*  which  does  not  arise  literally,  as  well  as  sub- 
stantially, under  the  law  ? 

Take  the  case  of  a  contract,  which  is  put  as  the 
strongest  agarost  the  Bank. 

When  a  Bank  sues,  the  first  question  which  pre- 
sents itself,  and  which  lies  at  the  foundation  of 
the  cause,  is,  has  this  legal  entity  a  right  to  sue  ? 
Has  it  a  right  to  come,  not  into  this  Court  parti- 
cularly, but  into  any  Court  ?    This  depends  on  a 
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1834.  law  of  the  United  States.  The  next  questiomi  i§, 
^^^J^^J^  has  this  being  a  right  to  make  this  particular  con- 
tract ?  If  this  question  be  decided  in  the  negatit:e^ 
the  cause  is  determined  against  the  plaintiff;  and 
this  question,  too,  depends  entirely  on  a  law  of  the 
United  States.  These  are  important  questions, 
and  they  exist  in  every  possible  case.  The  right 
to  sue,  if  decided  once,  is  decided  for  ever ;  but 
the  power  of  Congress  was  exercised  antecedently 
to  the  first  decision  on  that  right,  and  if  it  was 
constitutional  then,  it  cannot  cease  to  beUo,  be- 
cause the  particular  question  is  decided.  ""It  may 
be  revived  at  the  will  of  the  party,  and  most  pro- 
bably would  be  renewed,  were  the  tribunal  to  be 
changed.  But  the  question  respecting  the  tight 
to  make  a  particular  contract,  or  to  acquire  a  par- 
ticular property,  or  to  sue  on  account  of  a  particu- 
lar injury,  belongs  to  every  particular  case,  and 
may  be  renewed  in  every  case.  The  questiorf 
forms  an  original  ingredient  in  every  cause. 
Whether  it  be  in  fact  relied  on  or  not,  in  the  de- 
fence, it  is  still  a  part  of  the  cause,  and  may  be  re- 
lied on.  The  right  of  the  plaintiff  to  sue,  cannot 
depend  on  the  defence  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to 
that  defence,  and  must  depend  on  the  state  Of 
things  when  the  action  is  brought.  The  questions 
which  the  case  involves,  then,  must  determine  its 
character,  whether  those  questions  be  made  in  the 
cause  or  not. 

The  appellants  say,  that  the  case  arises  on  the 
eomnet ;  bat  the  validity  of  the  contract  depends 
<m  a  law  of  (he  United  States,  and  the  plaifitifiT  to 
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compelledi  in  everjr  case^  to  show  its  validity.     1&24* 
The  case  arises  emphatically  under  the  law.    The  ^'^b^m^ 
act  of  Congress  is  its  foundation.     The  contract        ▼• 
could  never  have  been  made,  but  under  the  au- 
thority of  that  act.     The  act  itself  is  the  first  in- 
gredient in  the  case,  is  its  origin,  is  that  from 
which  every  other  part  arises.     That  other  ques- 
tions may  also  arise,  as  the  execution  of  the  con- 
tract, or  its  performance,  cannot  change  the  case, 
or  give  it  any  other  origin  than  the  charter  of  in- 
corporation.    The  action  still  originates  in,  and  is 
sustained  by,  that  charter. 

The  clause  giving  the  B:ank  a  right  to  sue  in  the 
Circuit  Courts  of  the  United  States,  stands  on  the 
same  principle  with  the  acts  authorizing  officers  of 
the  United  States  who  sue  in  their  own  names,  to 
sue  in  the  Courts  of  the  United  States.  The  Post? 
master  General,  for  example,  cannot  sue  under 
that  part  of  the  constitution  which  gives  jurisdic-^ 
tion  to  the  federal  Courts,  in  consequence  of  the 
character  of  the  party,  nor  is  he  authorized  to  sue 
by  the  Judiciary  Act«  He  comes  into  the  Courts  of 
the  Union  under  the  authority  of  an  act  of  Con- 
gress, the  constitutionality  of  which  can  only  be 
sustained  by  the  admission  that  his  suit  is  a  case 
arbing  under  a  law  of  the  United  States.  If  it  be 
said,  diat  it  is  such  a  case,  because  a  law  of  the 
United  States  authorizes  the  contract,  and  au- 
thorizes the  suit,  the  same  reasons  exist  with  re- 
spect to  a  suit  brought  by  the  Bank.  That,  too, 
is  such,  a  case ;  because  that  suit,  too,  is  itself  au- 
thorized, and  is  brpught  on  a  contract  authorized 
by  a  law  of  the  United  States.    It  depends  abso- 
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1834;     lutelyon  hat  law^  9lad  otmioC erifll  k  moment  with* 

r.  If  it  be  said,  tbet;  a^^jnit  iMtNigbt  by  the  Bank 

U.S.  Aoft.  mi^y  depead  in  iactaltogetfaeron  queatioM  uacon- 

aoetod  frith'  any  lawiof  the  United  Statea,  it  ia 

ai^pHrilly  true,  intb  reapect  to  auita  brought  by^the 

Foatoaaater  General.     The  plea  in  bar  may  be 

pajrmant^^if  ilie  auit  be  brought  on  a  boadj  or  noo*-' 

aaeumpaity  ifit  be:  brought  on  an  op«i  aeoounti 

and-* no  other  ^fueition  may  ariM'thu  what,  re- 

apfloli'  the  oomplete  diacharge  of  thai  demand* 

¥et  the  conatitutionality  of  the  aet  iauthorizing  thi! 

.  Poitmutor  OanAral  to  aue  in  the  Ceutta  .of  «th» 

United  Blate%  baa  never  been  drawn  into  queatio«t 

It  m  auatain«d  aingly  by  an  aiot  of  (iJongreea/  atand^ 

ingon  that  oonatruction-of  thb  oonadtutioA  wbioli 

aaaerta  the  right  of  the  Legiakitiire  to  give  original 

jariidiGtion  to  the  Otraiit  C6urta,i|i»eaaaa  ariaiiif 

uiMterakirefthe  Vnited  Staiea^ 

Thu'^iAMaeln  the  patent ^a«r|i4Withi>rilliagf«ila 
in  tbtf  Cimui^  Courts  ataiida»viirej  thinks 
ifkne*^ile)pla.'^  Bach  a  auttia  a  oaee«ri((ilig  na- 
dir a  law  of  tfce^  Utiiled'Btatea.  -.  Yet  the  defend- 
adt  ttiay  Mt,  at  th*  trial,  queatioo  tlie  yalidily  0f 
dto  }Mitent»  or  make  any  pdqgi  wfaiah  impurea  fii9 
eonatraetion  of  an  abt  of  CToaigreaa.  .He  aMf  waC 
hii  defenee  exdoairely  on  the  Act^  that  ha  hiia  not 
violated  the  right  of  «he  plaindfK'    ThaVthia  iaet 
bfttonei  the  iole  queation  made  iatheeauaercaa* 
iiot  duat  the  junadictio^  of  the  Coarty  ^r  eatabii«h 
the  poaition^  that  tbe^uaao^deea  aot  arise  under  a 
lawof  the>UnlflMl  ftatoa^ 
Itia  laid/that  a  dear  diatiiBetion  akiatf  between 
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the  party  mhd  the  caose ;  that  the  party  may  origi*     1<ftK4. 
Bate  under  a  law  with  which  the  caiwe  has  no  con-  ^^q!!u^J^ 
nexion;  and  that  Congress  may,  with  the  same        ▼. 
proprieQr,  give  a  naturalized  citizen,  who  is  the  ^•^^^"'^ 
mere  creature  of  a  law,  a  right  to  sue  in  the  Courts 
of  the  United  States,  as  give  that  right  to  the  Bank. 

This  distinction  is  not  denied  ;  and,  if  the  act  of 
Congress  was  a  simple  act  of  inearporation,  and 
contained  nothing  more,  it  might  be  entitled  to 
great  consideration. '  But  the  act  does  not  Mop 
with  incorporating  the  Bank.  It  proceeds  to  bcH 
stow  upon  the  being  it  has  made,  all  the  faculties 
and  capacities  which  that  being  possesses.  Every 
act  of  the  Bank  grows  out  of  this  taw,  andistest^ 
ed  by  it.  To  use  the  language  of  the  constitutidn^ 
ev^ry  act  of  the  Bank  arises  out  of  this  law. 

A  naturalized  citizen  is  indeed  made  a  dtiaeft 
nnd^ir  an  act  of  Congress,  but  the  act  does  not  piok 
ceed  to  give,  to  regulate,  or  to  prescribe*  his  capi^ 
cities.  He  becomes  a  member  of  the  society,  pos- 
sessing all  the  rights  of  a  native  citizen,  and 
standing,  in  the  view  of  the  constHntion,  on  the 
footing  of  a  native.  The  constitution  does  not^  au- 
thorize Congress  toenlarge  or  abridge  those  rights. 
Ihe^  simple  poWer  of  the  nationid  Legislalufe,  » 
to  prescribe  a  onifdrm  rule  of  natoralizatio%  and 
the  exercise  of  this  power  exhausts  il,  so  Atf  sera-  * 
spects  the  individual.  The  oonstilutioB.  then 
takes  him  up,  and,  among  other  rights,  sxts»ds  to 
him  the  capacity*  of  suing  in  die  Coiuts  sf  tlis 
United  States,  precisely  under  tbs  sams  dioum* 
stances  under  which  a  native  might  sosu    Hs  is 
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1824.  distinguishable  in  nothing  from  a  native  citizen, 
^^^^^^^  except  so  far  as  the  constitution  makes  the  dis* 
.  ▼:   .    tinction.    The  law  makes  none. 

There  is,  thfen,  no  resemblance  between  the  act 
incorporating  the  Bank,  and  the  general  naturali- 
zation law. 

Upon  the  best  consideration  we  have  been  able 
to  bestow  on  this  subject,  we  are  of  opinion,  that 
the  clause  in  the  act  of  incorporation,  enabling 
the  Bank  to  sue  in  the  Courts  of  the  United  States, 
is  consistent  with  the  constitution,  and  to  be  obey- 
ed in  all  Courts. 

We  will  now  proceed  to  consider  the  merits  of 
the  cause. 

The  appellants  contend,  that  the  decree  of  the 
Circuit  Court  is  erroneous— 

1.  Beoause  no  authority  is  shown  in  the  record, 
from  the  Bank,  authorizing  the  institution  or  pro- 
secution of  the  suit. 

2.  Because,  as  against  the  defendant,  Sullivan, 
there  are  neither  proofs  nor  admissions,  sufficient 
to  sustain  the  decree. 

3«  Because,  upon  equitable  principles,  the  case 
made  in  the  bill,  does  not  warrant  a  decree  against 
either  Osborn  or  Unrper,  for  the  amount  of  coin 
and  notes  in  the  bill  specified  to  have  passed 
through  their  hands. 

4.  Because,  the  defendants  are  decreed  to 
pay  interest  upon  the  coin,  when  it  was  not  in  the 
power  of  Osbom  or  Harper,  and  was  stayed  in  the 
hands  of  Sullivan  by  injunction. 

5.  Because,  the  case  made  in  the  bill  does  not 
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warrant  the  interference  of  a  Court  of  Ghanceryi     1824. 
by  injunction.  ^'oih^ 

6.  Because,  if  any  caae  is  made  in  the  bill  „  ^  ^  ^ 
proper  for  the  interference  of  a  Court  of  Chancery, 

it  is  against  the  State  of  Ohio,  in  which  case  the 
Circuit  Court  could  not  exerciqe  jurisdiction. 

7.  Because,  the  decree  assumes  that  the  Bank 
of  the  United  States  is  not  subject  to  the  taxing 
power  of  the  State  of  Ohio,  and  decideis  that  the 
law  of  Ohio,  the  execution  of  which  is  enjoined,  is 
unconstitutional. 

These  points  will  be  considered  in  the  order  in 
which  they  are  made. 

1.  It  is  admitted  that  a  corporation  can  only    mm  far  a 
appear  by  attorney,  and  it  is  also  admitted,  that  tomy^orotbar 
the  attorney  must  receive  the  authority  of  the  cor-  nt^te^jhown, 
poration  to  enable  him  to  represent  it.    It  is  not  l^tomj  or  ^ 
admitted  that  this  authority  must  be  under  seal.  Jj;2Si  Twur 
On  the  contrary,  the  principle  decided  in  the  cases 
of  the  Bank  of  Columbia  v.  Patterson^  &c.  is 
supposed  to  apply  to  this  case,  and  to  show  that  the 
seal  may  be  dispensed  with.    It  is,  however,  un- 
necessary to  pursue  this  inquiry,  since  the  real 
question  is,  whether  the  non-appearance  of  the 
power  in  the  record  be  «rror,  not  whether  the 
newer  was  insuflicnent  in  itself. 

Natural  persons  may  appear  in  Court,  either  by 
themselves,  or  by  their  attorney.  But  no  roan  has 
a  right  to  appear  as  the  attorney  of  another,  with- 
out the  authority  of  that  other.  In  ordinary  cases, 
the  authority  must  be  produced,  because  there  is, 
in  the  nature  of  things,  no  prima  facie  evidence 
that  one  m&n  is  in  fact  the  attorney  of  another* 
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1824.  The  case  of  an  attorney  at  law,  an  attorney  for 
the  purpose  of  representing  another  in  Court,  and 
prosecuting  or  defending  a  suit  in  his  name,  ia 
somewhat  different.  The  power  must  indeed  eziat, 
but  its  production  has  not  been  considered  as  in- 
dispensable. Certain  gentlemen,  first  licensed  by 
government,  are  admitted  by  order  of  Court,  to 
stand  at  the  bar,  with  a  general  capacity  to  repre- 
sent all  the  suitors  in  the  Court.  The  appearance 
of  any  one  of  these  gentlemen  in  a  causey  has  al- 
ways been  received  as  evidence  of  bb  authdri^ ; 
and  no  additional  Evidence,  so  far  aa  we  are  in- 
formed, has  ever  been  required.  This  practide^ 
we  believe,  has  existed  from  the  first  establisjbment 
of  our  Courts*  and  no  departure  from  it  has  been 
made  in  those  of  any  State,  or  of  the  Union* 

The  argument  supposes  some  distinction,  in  thia 
particular,  between  a  natural  person  and  a  corpo- 
ration; but  the  Court  can  perceive  no  reason  for 
this  distinction.  A  corporation,  it  is  true,  caa 
appear  only  by  attorney,  while  a  natural  person 
may  appear  for  himself.  But  when  he  waives  this 
privilege,  and  elects  to  iappear  by  attorney,  no 
reason  is  perceived  why  the  same  evidence  should 
not  be  required,  that  the  individual  profisasing  to 
represent  him  has  authority  to  do  so,  which  would 
be  required  if  he  were  incapable  of  appearing  in 
person.  The  universal  and  familiar  practice,  then, 
of  permitting  gentlemen  of  the  professicHi  to  ap- 
pear-without producing  a  warrant  of  attorney, 
forms  a  rule,  which  is  as  applicable  in  reasoa  to 
their  appearance  for  a  corporation,  as  for  a  natural 
person;    Were  it  even  otherwise,  the  practice  ia 
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ift  uttiform.  and  w  aooiepty^.witli  >eg«rd  to  eorpo-  •  ]f83V 
]:iLtiQnfly  M  to  ontural  peraoot.    No  case  has  eyer  ^^^C^ 
occiirred,  w  far  ap  w^are  informjBfclj^ui  wbicb,t(f6    /^tV 
pjxMltictioQof  a  warrant  of  ifttoroey:  hiui  I^Baupr  '^"'•^■*** 
poaed  a  oeceaaary  preliminarf  to  the  appeam^cf 
of  a  corporadoD,  either,  aa  pUio.tiff  or  defepdaoV 
by  a  gentlemab^^admitted  to  t^  bar  of  the  Cj^jirjU 
The  uaagei thea,  is aa fiiU authorii^. |br the cf^of 
•  corporation/  aa  of  ao  lodividQai. .  If  tbia  uaage 
ought  to  be  altered^it  abouldhea;  rule  to  opffini^ 
proapecti?ely,  not  by  the  reveraal  of  a  decree  pror 
Bounced  in  conformity  with  the.  general  coura^;<^ 
the  Court,  in, a  caae  in  which  no  doubt  of  thie  ler 
gality  of  the  appearance  had  ever  been  suggeatedt 
.,  in  the  atatutea  of  jeofaila  and  aioendaient,.whiqb 
reapeiQt  this  aubjec^  thenQiirappdarance  of  ai|irar* 
rant  of  attorney  in  the  riscord,  haa  generally  been 
.treated  aa  matter  of. form;  and  the  92d  aection  of 
the  Judiciaiy^ Act  may  very  well  be  conatru€|d  tQ 
comprehend  thia  foirmal  defect  in  its  general  termfi, 
in  a  eaae  of  law.    No  reaaon  is  perceived,  why  .the 
Courta  of  Chancery  ahould  be  mora  rigid  in  ei-- 
actipgi  tfye  exhibition  of  a  wurrant  of  attorney  than 
a  QQiU%of  lawf  and,  since  the  practice  haii^  in 
fiictt  been  the  aame  in  both.  Courta,  an  appellate 
pourt  ought,  we  think,  to  be  governed  in  both  by 
the  aame  rule. 

2.  The  aecond  point  ia  one  on  which  tne  pro-  J^  »•««' 
ductiveness  of  any  decree  ^m  fay^urof  the  plain- aan^wbtoe▼i. 
liffil  most  probably  dependa;  fpr,  if  the  claim  hb  i  *"*^  ****"* 
iiot  aatipfiad  with  the  modey  found  in  the  posimh 
aiop  of.SivUyant  itia,  atbeat,  uncertain  whether 
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1824.  a  fbndy  but  of  which  it  can  be  satisfied/  is  to  be 
found  elsewhere. 
I  tt  u  ^°  inquiring  whether  the  proofs  or  admissions  in 
the  cause  be  sufficient  to  charge  Sullivan,  the  Court 
will  Iciok  into  the  answer  of  Gurrie,  as  well  as  into 
that  of  Sullivan.  In  objection  to  this  course,  it  is 
said,  that  the  answer  of  one  defendant  cannot' be 
read  against  another.  This  is  generally,  but  not 
universally,  true.  Where  ne  defendant  succeeds 
to  another,  so  that  the  rigffat  of  the  one  devolves 
on  the  other,  and  they  become  privies  in  estate, 
the  rule  is  not  admitted  to  apply.  Thus,  if  an 
ancestor  die,  pending  a  suit,  and  the  proceedings 
be  revived  agaipst  his  heir,  or  if  a  suit  be  revived 
against  an  executor  or  administrator,  the  answer 
of  the  deceased  person,  or  any  other  evidence, 
establishing  any  fact  against  him,  might  be  read 
also  against  the  person  who  succeeds  to  him.  So, 
B  pendente  lite  purchaser  is  bound  by  the  decree, 
without  being  even  made  a  party  to  the  suit;  afar- 
iiariy  he  would,  if  made  a  party,  be  bound  by  the 
testimony  taken  against  the  vendor. 

In  this  case,  if  Gurrie  received  the  money  taken 
out  of  the  Bank,  and  passed  it  over  to  Sullivan, 
the  establishment  of  this  fact,  in  a  suit  against 
Gurrie,  would  seem  to  bind  his  successor,  Sullivan, 
both  as  a  privy  in  estate,  and  as  a  person  getting 
possession  pendente  lite^  if  the  original  suit  had 
been  instituted  against  Currie.  We  can  perceive 
no  difference,  so  far  as  respects  the  answer  of 
Gurrie.  between  the  case  supposed,  and  the  case 
as  it  stands.  If  Gurrie,  who  was  the  predecessor 
of  Sullivan,  admits  that  he  received  the  money  of 
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the  Bank,  t^e  fact  fleems  to  bind  all  those  conitDg    1824. 


Osborn 


in  under  hinii  as  completely  as  it  binds  himself. 
This,  therefore,  appears  to  the  Coart  to  be  a  case    ^T 
in  which,  upon  principle,  the  answer  of  Currie  ^'  ^'  ^^^ 
may  be  read. 

His  answer  states,  that  on  or  about  the  19th  or 
20th  of  September,  1819^  the  defendant,  Harper, 
delivered  to  him,  in  coin  and  notes,  the  sum  of 
98,000  dollars,  which  he  was  informed,  and  be- 
lieved to  be  the  money  levied  on  the  Bank  as  a 
tax,  in  pursuance  of  the  law  of  the  State  of  Ohio. 
After  consulting  counsel  on  the  question,  whether 
he  ought  to  retain  this  sum  within  his  individual 
control,  or  pass  it  to  the  credit  of  the  State  on  the 
books  of  the  tnSasury,  he  adopted  the  latter  course, 
but  retained  it  carefully  in  a  trunk,  separate  from  the 
other  funds  of  the  treasury.  The  money  afterwards 
came  to  the  hands  of  Sulli7an,  the  gentleman  who 
succeeded  him  as  treasurer,  and  gave  him  a  re- 
ceipt for  all  the  money  in  the  treasury,  including 
this,  "^hich  was  still  kept  separate  from  the  rest. 

We  think  no  reasonable  doubt  can  be  entertain- 
ed, but  that  the  98,000  dollars,  delivered  by  Har- 
per to  Currie,  were  taken  out  of  the  Bank.  Cur- 
rie understood  and  believidd  it  to  be  the  fact  When 
did  he  so  understand  and  believe  it?  At  the  time 
when  he  received  the  money.  And  from  whom 
did  he  derive  his  understanding  and  belief?  The 
inference  is  irresistible,  that  he  derived  it  from  his 
own  knowledge  of  oircumstances,  for  they  were  of 
puUic  notoriety,  and  from  the  information  of  Har- 
per. In  the  necessary  course  of  things,  Harper, 
who  was  sent,  as  Currie  must  have  known,  on  this 
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1834.  btisinem,  brings  with  binf  to  the  treasarer  of  tiie 
''•^JJJ^^  State,  a  sum  of  moneys  which,  by  the  law,  waa  to 
be  taken  out  of  the  Bank,  pays  him  98,QQ0  doUara 
thereof,  which  the  treasurer  receives  and  keepa^  as 
being  money  taken  from  the  Bank,  and  so  enters 
it  on  the  books  of  the  treasury.  In  a  sdit  brought 
against  Mr,  Currie  for  this  moiiey,  by  the  8ta)e  of 
Ohio,  if  he  had  failed  to  account  for  it,  could  any 
person  doubt  the  competency  of  the  testimony  t6 
charge  him.  ?  We  think  no  mind  could  hesitate^  in 
such  a  case. 

Currie,  then,  being  clearly  in  posseasion  of  t|M 
money,  and  clearly  liable  for  it,  we  are  next«  to 
look  into  SuUiyan's  answer^  for  the  purpose  of  in- 
quiriikg  whether  he.admits  any  facts  which  show 
him  to  be  liable  also. 

Sullivan  denies  all  personal  knowledge  of  the 
transaction ;  that  is,  he  was  not  in  o&ee  when  it 
took  place,  and  was  not  present  when  the  numey 
was  taken  out  of  the  Bank,  or  when  it  was  deliver- 
ed to  Currie.  But  when  he  entered  the  treasny 
office,  he  received  this  sum  of  98,000  dollars,  sepa- 
rate from  the  other  money  of  the  treasury,  wfaieh; 
he  understood  from  report,  and  was  informed  by 
his  predecessor,  from  whom  he  received  it».'  was 
the  money  taken  out  of  the  Bank.  This  sum  has 
remained  untouched  ever  irince,  from  respect  to  the 
injunction  awarded  by  the  Court. 

We  ask,  if  a  rational  doubt  can  remain  on  this 
subject. 

Mr.  Currie,  as  treasurer  of  the  State  of  Ohio, 
receives  98,000  dollars,  as  being  the  amount  of  a 
tax  imposed  by  the  Legislature  of  that  Stale  on 
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the  Bank  of  the  United  States ;  enters  the  same  on  1834. 
the  books  of  the  treasury ;  and,  the  legaiiQr  of  the 
act  by  wbich  the  money  was  levied  being  ques- 
tioned^ puts  it  in  a  trunk,  and  keeps  it  apart  from 
the  other  money  belonging  to  the  public.  He  n^ 
mgDB  his  office,  and  is  succeeded  by  Mr.  Sullivan, 
to  whom  be  delivers  the  money,  mforming  him,  at 
the  same  time,  that  it  is  the  money  raised  from 
the  Bank;  and  Mr. Sullivan  continues  to  keep  it 
apart,  and  abstains  from  the  use  of  it,  out  of  re*- 
spect  to  an  injunction,  forbidding  him  to  pay  it 
away,  or  in  any  manner  to  dispose  of  it^  Is  it  pos- 
sible to  doubt  the  identity  of  this  money  ? 

Even  admitting  that  the  answer  of  Currie,  though 
establishing -his  liability  as  to  himself,  could  not 
prove  even  that  fact  as  to  Sullivan  ;  the  answer  of 
Sidlivan  is  itself  sufficient,  we  think,  to  charge 
hinu  He  admits  that  these  38,000  dollars  were 
delivered  to  him,  as  being  the  money  which  was 
taken  out  of  the  Bank,  and  that  he  so  received  it; 
for,  he  says,  he  understood  this  sum  was  the  same 
as  charged  in  the  bill;  that  his  information  was 
from  report,  and  from  his  predecessior ;  and  that 
the  money  has  remained  untouched,  from  respect 
to  the  injunction.  This  declaration,  then,  .is  a 
part  of  the  fact.  The  fact,  as  admitted  in  his  an- 
swer, is  not  simply  that  he  received  98,000  dol- 
lars, but  that  he  received  98^000  d6llars,  as  being 
the  money  taken  out  of  the  Bank^— the  money  to 
which  the  writ  of  injunction  applied. 

In  a.  common  action  between  two  private  indivi- 
duals, such  an  admission  would,  at  least,  be  suffi- 
cient to  throw  on  the  defendant  the  burthen  of 
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1824«    proving  that  Ihe  mooeyv  which  he  acknovrledges 

^'^y^^  himself  to  have  received  and  kept  as  the  money  of 

V.        the  plaintiff,  was  not  that  which  it  was  declared  to 

.8.  Ban  .  (^qq  j^g  delivery.  A  declaration,  accompanying 
the  delivery,  apd  constituting  a  part  of  it,  gives  a 
character  to  the  transaction,  and  is  not  to  be  pla- 
ced on  the  same  footing  with  a  declaration  made 
by  the  same  person  at  a  different  time.  The  an- 
swer of  Sullivan,  then,  is,  in  the  opinion  of  the 
Court,  suflSicient  to  show  thot  these  98,000  dollars 
were  the  Specific  dollars  for  which  this  suit  was 
brought.  This  sum  having  come  to  his  posses- 
sion with  full  knowledge  of  the  fact,  in  a  separate 
trunk,  unmixed  with  money,  and  with  notice  that 
an  inunction  had  been  awarded  respecting  it,  he 
woi4d  seem  to  be  responsible  to  the  plaintiff  for 
it,  unless  he  can  show  sufficient  matter  to  dis* 
charge  himself. 

lUipoDsibi-     3.  The  next  objection  is,  to  the  decree  against 
ties     againtt  Osbom  and  Harper,  as  to  whom  -the  bill  was  ta- 

wbom  the  bill  •  /•  i»  i 

taken  pro  kcu  for  confesscd. 


ym» 


€07 /MO.  ,p|^^  j^jjj  charges,  that  Osborn  employed  John 

L.  Harper  tp  collect  the  tax,  wlio  proceeded  by 
violence  to  enter  the  office  of  discount  and  deposit 
at  Ghilicothe,  and  forcibly  took  therefrom  100,000 
dollars  in  specie  and  bank  notes ;  and  that,  at  the 
time  of  the  seizure.  Harper  well  knew,  and  was 
duly  notified,  that  an  injunction  had  been  allowed, 
which  money  was  delivered  either  to  Currie  or 
Osbom. 

So  far  as  respects  Harper  and  Osbom,  these 
allegations  are  to  be  considered  as  true.  If  the 
act  of  the  Legislature  of  Ohio,  and  the  official 


OF  THE  UNITED  STATES.  887 

oharacter  of  OBbora,  constitote  a  defence,  nieitlier    10841 
of  these  defendaots  are  liablli  and  the  whole  de^  ^"^^S^ 
cree  ia  erroneous ;  but  if  the  act  be  uncoostitU'^ 
tional  and  void,  it  can  be  no  justification^  and       '^^ 
both  these  defendants  are  to  1be  considered  as  in- 
dividuals  who  are  amenable  to  the  laws.     Consi- 
dering them,  for  the  present,  in  this  character,  the 
fact,  as  made  out  in  the  bill,  is,  that  Osborn  em- 
ployed Harper  to  do  an  illegal  act,  and  that  Har- 
per has  done  that  act ;  and  that  they  are  jointly  re- 
sponsible for  it,  is  supposed  to  be  as  well  settled 
as  any  principle  of  law  whatever. 

We  think  it  unnecessary,  in  this  part  of  the  case, 
to  enter  into  the  inquiry  respecting  the  efiect  of 
the  injunction.  No  injunction  is  necessary  to  at- 
tach responsibility  on  those  who  conspire  to  do  an 
illegal  act,  which  this  is,  if  not  justified  by  the  au- 
thority under  which  it  was  done. 

4.  The  next  objection  is,  to  the  allowance  of  intenttwui 
interest  on  the  coin,  which  constituted  a  part  of  the  a^aiott  T^r- 
sum  decreed  to  the  complainants.  Had  the  com-  m^  wUch^ba 
plainants,  without  the  intervention  of  a  Court  of {Jomi*-^*'^'^ 
equity,  resorted  to  their  legal  remedy  for  the  in- 
jury sustained,  their  right  to  principal  and  interest 
would  have  stood  on  equal  grd^und.  The  same 
rule  would  be  adopted  in  a  Court  of  equity,  had 
the  subject  been  left  under  the  control  of  the  par^ 
in  possession,  while  the  right  was  in  litigation. 
But  the  subject  was  not  left  under  the  control  of 
the  party.  The  Court  itself  interposed,  and  for- 
bade the  person^  in  whose  possession  the  property 
was,  to  make  any  use  of  it.  This  order  having 
been  obeyed,  places  the  defendant  in  the  same 
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UHM.     titaatioii,  so  far  as  respects  interest^  as  if  the  Coart 

had  taken  the  money  into  its  own  cudtddy;    The 

defendant,  in  obeying  the  mandate  of  the  Oouit^ 

becomes  its  instrument,  as  entirely  as  the  Clerk  of 

tfa6  Court  would  have  been,  had  the  tnoney  biMn 

plaoed  in  his  hands.    It  does  not  appear  reaiioDa^ 

Me,  that  a  decree  which  proceeds  upon  the  idea, 

that  the  injanction  of  the  Court: was  Talid,  ought 

t^/dhBef*itaterest  to  be  paid  od  the  mon^  which 

tiMt  injdiiction  restrained   the  defendant  from 

tmitat. 

tottTboCi!!^     5.  The  fifth  objectioir  to  the  deciee  is^  thalithe 

JULtS^J^^^^'^^^  in  the  bill  does  not  warrant  the  iiffer- 

h^nS"^  fortonee  of  a  Court  of  Chancery. 

]bi  examining  this  question,  it  is  proper  that  the 
Court  should  consider  the  real  casei  tuid  its  actual 
cireumstances.  l^he  ori  pnal  bilt  prays  for  an  in-, 
junction  against  Ralph  Osbom,  Auditor  of  thft 
State  of  Ohio,  to  restrain  him  from'  execatiog  a 
lalsr'of  that  State,  to  the  great  oppressioa  and  in- 
jury of  the  complainants,  and  to  the  destruction 
of  rights  and  privilegea  conferred  on  them  by  their 
charter,  and  by  the  constitution  of  the  Uaited 
States.  The  true  inquiry  is,  whether  an  injunctiofn 
can  be  issded  to  restrain  a  person,  who  is  a  State 
cXBtetf  from  performing  any  official  act'enjoinisd 
by  statute;  and  whether  a  Court  of  equi^y^ican 
decree  restitution,  if  the  act  be  perfimnedv  In 
punnitng  this  inquiry,  it  must  be  a8SuiM4  ^  ^^ 
present,  that  the  act  is  uhconstitotiitiial,  and  fw^ 
nishesno  authori^  or  protection  to  the  officer  ariio 
ii  abofet  to  proceed  under  it  This  amst  be  as- 
sumed, bCMuse,  in  the  arrangement  of  Ms  argn- 
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meot,  the  eounsel  who  opened  the  cause,  has  cho«  IftM* 
sen  to  resenre  that  point  for  the  last,  and  to  con- 
tend that,  diottgh  the  law  be  void,  no  case  is  made  ^  ^^ 
oot>  against  the  defendants.  We  auapend^  also, 
the  consideration  of  the  qoestioni  whether  the  in- 
terest of  the  State  of  Ohio,  as  disclosed  in  the 
billy  .shows  a  want  of  jurisdiction  in  the  Circuit 
Court,  which  ought  to  have  arrested  its  proceed* 
ings.  That  question,  too,  is  reserved  bj  the  sf^ 
pellants,  and  will  be  subsequently  considered* 
The  sole  inquiry,  for  the  present,  is,  whether,  strip* 
ping  the  case  of  these  objections,  the  pkuntiflh 
below  were  entitled  to  relief  in  a  Conrt  of  equity, 
against  the  defendants,  and  to  the  protection  of 
an  injunption.  The  appellants  expressly  waive 
the  extravagant  proposition,  Uuit  a  void  act  can  af^ 
ford  protection  to  the  person  who  executes  it,  and 
admits  the  liability  of  the  defendants  to  the  plain- 
tiffs, to  the  extent  of  the  injury  sustained,  in  an 
action  at  law*  The  question,  then,  is  reduced  ta 
the  Single  inquiry,  whether  the  case  is  cognizable 
iiifr«iCourt  of  equity.  If  it  is,  the  decree  most  be 
affirmed,  sofar  as  it  is  supported  by  the  evidence 
in  the  cause. 

^  The  appellantsnllege,  that  the  original  trill  icon- 
H^and  allegatioii  which  can  justify  the  applioa- 
ticm  for  an  Injunction,  and  treat  the  declarations 
.of  Ralph.  Osbom,  the  Auditor,  that  he  should  exe- 
eme'^  law^  as  the  light  and  frivolous  threats  of 
as  individual,  that  he  would  commit  an  ordinary 
tinspass.::Bcit  sorely  this  is  not  the  point  of  view 
in  which  the  ap|4>cation  for  an  injonction  is  to  be 
•considered.  '  The  Legislatore  of  Ohio  had  passed 
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1824.  a  law  for  the  arowed  purpose  of  expelling  the 
^"^1^^^  Bank  from  the  State;  and  bad  made  it  the  duty  of 
▼.  the  Auditor  to  execute  it  aa  a  mioiaterial  officer. 
He  had  declared  that  he  would  perfomi  tbia  duty. 
The  law,  if  executed,  would  unqueatioDably  effect 
ita  object^  and  would  deprive  the  Bank  of  its 
chartered  privUeges,  so  &r  aa  they  were  to  be  ex- 
ercieed  in  that  State.  It  must  expel,  the  Bank  from 
the  State;  and  this  is,  we  think,  a  conclusion 
which  the  Court  might  rightfully^j^raw  from  the  law 
itself.  That  the  declarations  of  the  Auditor  would 
be  ftilfilled,  did  not  admit  of  reasonable  doubt. 
It  was  to  be  expected,  that  a  person  continuing  to 
hold  an  office,  would  perform  a  du^  enjoined  by 
hisgoyeriiment,  which  was  completely  within  his 
power.  This  duty  was  to  be  repeated  until  the 
Bank  should  abandon  the  exercise  of  its  chartered 
rights. 

To  treat  this  as  a  common  casual  trespass, 
would  be  to  disregard  entirely  its  true  character 
and  substantial  merits.  The  application  to  the 
Court  was,  to  interpose  its  writ  of  injunction,  to 
protect  the  Bank,  not  from  the  casual  trespass  of 
an  individual,  who  might  not  perform  the  act  he 
threatened,  but  from  the  total  destruction  of  its 
frandiise,  of  its  chartered  privileges,  so  far  as  re- 
spected  the  State  of  Ohio.  It  was  morally  certain, 
that  the  Auditor  would  proceed  to  execute  the  law, 
and  it  was  morally  certain,  that  the  effect  must  be 
the  expulsion  of  the  Bank  from  the  State.  An 
annual  dbarge  of  100,000  dollars,  would  more  than 
absorb  all  the  advantages  of  the  privilege,  and 
would  consequently  annul  it 


OP  THE  UNITED  STATES.  fl4i 

The  appellanta  admit,  that  iDJunctioos  are  of-  1824. 
tea  awarded  for  the  proteotioa  of  parties  io  the  ^^^^otT^ 
enjoyment  .of  a  franchise;  but  deny  that  one  haa  ▼. 
ever  been  granted  in  auch  a  case  as  this.  But,  al*  *  ^^ 
though  the  precise  case  may  never  have  occurred, 
if  the  same  principle  applies,  the  same  remedy 
ought  to  be  afforded.  The  interference  of  the 
Court  in  this  class  of  cases,  has  most  frequently 
been  to  restrain  a  person  from  violating  an  exclu* 
sive  privilege,  by  participating  in  it.  But  if,  in* 
stead  of  a  continued  participation  in  the  privilege^ 
the  attempt  be  to  disable  the  party  from  using  it» 
is  not  the  reason  for  the  interference  of  the  Court 
rather  strengthened  than  weakened?  Had  the 
privilege  of  the  Bank  been  exclusive,  the  argument 
admits  that  any  other  person,  or  company,  might 
have  been  enjoined,  according  to  the  regular 
course  of  the  Court  of  Chancery,  from  using  or 
exercising  the  same  business.  Why  would  such 
person  or  company  have  been  enjoined  ?  To  pre- 
vent a  permanent  injury  from  being  done  to  the  par- 
ty entitled  to  the  franchise  or  privilege ;  which  in- 
jury^  the  appellants  say,  cannot  be  estimated  in 
damages.  It  requires  no  argument  to  prove,  that 
the  injury  is  greater,  if  the  whole  privilege  be  de- 
stroyed, than  if  it  be  divided;  and,  so  far  as  re- 
spects the  estimate  of  damages,  although  precise 
accuracy  may  not  be  attained,  yet  a  reasonable 
calculation  may  be  made  of  the  amount  of  the  in- 
jury, so  as  to  satisfy  the  Court  and  Jury.  It  will 
not  be  pretended,  that,  in  such  a  case,  an  action  at 
law  could  not  be  maintained,  or  that  the  materials 
do  not    exist  on   which  a    verdict    might    be 
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1824i  founds  and  a  judgment  rendered.  -  .But  in  thi^, 
^'^y^  ftnd  «any  other  cases  of  continuing  injuries,  as  in 
V.  the  case  of  repeated  ejectments,  a  Court  of  Chan- 
Wv  0.  Bank.  ^^^^  ^j||  jmerpose.  The  injury  done,  by  denying 
to  the  BaniL  the  exercise  of  its  franchise  in  the 
State  of  Ohio,  is  as  difficult  to  calculate,  as  the  in^ 
jury  done  by  participating  in  an  exclusive  privi- 
lsge<  The  single  act  of  levying  the  tax  in  the  first 
umtance,  is  the  cause  of  an  action  at  {aw  ;  but  that 
«ffbrds  a  remedy  only  fi>r  the  single  act,  and  is  not 
equal  to  the  remedy  in  Chancery,  which  prevents 
it0  repetition,  and  protects  the  privilege.  The 
jMOie  eonservativa  principle,  which  induces  the 
Clourt  to  interpose  its  authority  for  the  protection 
of  exclusive  privileges,  to  prevent  the  commission 
<»f  waste,  even  in  some  cases  of  trespass,  and  m 
fdany  cases  of  destruction,  will,  we  think,  apply  to 
jibis.  Indeed,  trespass  is  destruction,  where  tber» 
is  jpo  privity  of  estate. 

If  the  State  of  Ohio  could  have  been  miideii 
pArty  defendant,  it  can  scarcely  be  detttie4»  that 
this  would  be  a  strung  case  for  an  injunction. 
The  objection  is,  that,  as  the  real  party  cannot 
be  brought  before , the  Court,  a  suit  cannot  be 
sustained  against  the  agents  of  that  party ;  andca* 
ses  have  been  cited,  to  show  that  a  Court  of  Cban- 
eery  will  not  make  a  decree,  unless  all  thoa^  wbo 
are  substantially  interested,  be  made  parties  to 
the  suit. 

This  is  certainly  true,  where  it  is  in  the  power 
of  the  plaintiff*  to  make  them  parties ;  but  if  the 
person  who  is  the  real  principal,  the  person  who  is 
the  true  source  of  the  mischief,  by  whose  power 
and  for  whose  advantage  it  is  done,  be  himself 
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above  the  law,  be  exempt  from  all  judicial  pro-  1824. 
cess,  it  would  be  subversive  of  the  best  established 
principles,  to  say  tt\at  the  laws  could  not  afford 
the  same  remedies  against  the  agent  employed  in 
doing  the  wrong,  which  they  would  afford  against 
him,  could  his  principal  be  joined  in  the  suit.  It 
is  admitted,  that  the  privilege  of  the  principal  is 
not  communicated  to  the  agent ;  for  the  appellants 
acknowledge  that  an  action  at  law  would  lie 
against  the  agent,  in  which  full  compensation 
ought  to  be  made  for  the  injury.  It  being  admit- 
ted, then,  that  the  agent  is  qot  privileged  by  his 
connexion  with  his  principal,  that  he  is  responsi- 
ble for  his  own  act,  to  the  full  extent  of  the  injury, 
why  should  not  the  preventive  power  of  the  Court 
also  be  applied  to  him  ?  Why  muy  it  not  restrain 
him  from  the  commission  of  a  wrong,  which  it 
would  punish  him  for  committing  ?  We  put  out 
of  view  the  character  of  the  principal  as  a  sovereign 
State,  because  that  is  made  a  distinct  point,  and 
consider  the  question  singly  as  respects  the  want 
of  parties.  Now,  if  the  party  before  the  Court 
would  be  responsible  for  the  whole  injury,  why 
may  he  not  be  restrained  from  its  commission,  if 
no  other  party  can  be  brought  before  the  Court  ? 
The  appellants  found  their  distinction  on  the  le- 
f^al  principle,  that  all  trespasses  are  several  as 
well  as  joint,  without  inquiry  into  the  validity  of 
this  reason,  if  true.  We  ask,  if  it  be  true  ?  Will 
it  be  said,  that  the  action  of  trespass  is  the  only 
remedy  given  for  this  injury?  Can  it  be  denied, 
that  an  action  on  the  case,  for  money  bad  and  re- 
ceived to  the  plaintiff's  use,  might  be  maintained  r 
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1824.     We  think  it  cannot;  and  if  such  an  aption  mi^bt 
^^^^^^  be  maintained,  no  plausible  reason  suggests  itself 
V.         to  us,  for  the  opinion,  that  nn  injunction  may  not 
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be  awarded  to  restrain  the  agent,  with  as  much  pro- 
priety as  it  might  be  awarded  to  restrain  the  prin- 
cipal, could  the  principal  be  made  a  party. 

We  think  the  reason  for  an  injunction  is  much 
stronger  in  the  actual,  than  it  would  be  in  the  sup- 
posed case*  In  the  regular  course  of  things,  the 
ligent  would  pay  over  the  money  immediately  to 
his  principal,  and  would  thus  place  it  beyond  the 
reach  of  the  injured  party,  since  his  principal  is 
not  amenable  to  the  law.  The  remedy  for  the  in- 
jury, would  be  against  the  agent  only;  and  what 
agent  could  make  compensation  for  such  an  injury.^ 
The  remedy  would  have  nothing  real  in  it.  It 
would  be  a  remedy  in  name  only,  notin  substance. 
This  alone  would,  in  our  opinion,  be  a  sufficient 
reason  for  a  Court  of  equity  The  injury  would, 
in  fact,  be  irreparable;  and  the  cases  are  innume- 
rable, in  which  injunctions  are  awarded  on  this 
ground. 

But,  were  it  even  to  be  admitted,  that  the  in- 
junction, in  the  iirst  instance,  was  improperly 
awarded,  and  that  the  original  bill  could  not  be 
maintained,  that  would  not,  we  think,  materially 
affect  the  case.  An  amended  and  supplemental 
bill,,  making  hew  parties,  has  been  filed  in  the 
cause,  and  on  that  bill,  with  the  proceedings  under 
it,  the  decree  was  pronounced.  The  question  is, 
whether  that  bill  and  those  proceedings  support 
the  decree. 

The  case  they  make,  is,  that  the  money  and 
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notes  of  the  plaintiffs,  in  the  Circuit  Court,  have     1R24. 
been  taken  from  them  without  authority,  a«d  are   ^"^J^^^J!^ 
in  possession  of  one  of  the  defendants,  who  keeps        ▼. 
them  separate  and  apart  froqi  all  other  money  nnd 
notes.     It  is  admitted,  that  this  defendant  would 
be  liable  for  the  whole  amount  in  an  action  at  law ; 
but  it  is  denied  that  he  is  liable  in  a  Court  of 
equity. 

We  think  it  a  case  in  which  a  Court  of  equity 
ought  to  interpose,  and  that  there  are  several 
grounds  on  which  its  jurisdiction  may  be  placed. 

One^  which  appears  to  be  ample  for  the  purpose, 
is,  that  a  Court  will  always  interpose,  to  prevent 
the  transfer  of  a  specific  article,  which,  if  trans- 
ferred, will  be  lost  to  the  owner.  Thus,  the  hold- 
er of  negotiable  securities,  indorsed  in  the  usual 
manner,  if  he  has  acquired  them  fraudulently,  will 
be  enjoined  from  negotiating  them;  because  if 
negotiated,  the  maker  or  indorser  must  pay  them.' 
Thus,  too,  a  transfer  of  stock  will  be  restrained 
in  favour  of  a  person  having  the  real  property  in 
the  article.  In  these  cases,  the^  injured  party 
would  have  his  remedy  hi  law ;  and  the  probabili- 
ty that  this  remedy  would  be  adequate,  is  stronger 
in  the  cases  put  in  the  books,  than  in  this,  where 
the  sum  is  so  greatly  beyond  the  capacity  of  an 
ordinary  agent  to  pay.  But  it  is  the  province  of  a 
Court  of  equity,  in  such  cases,  to  arrest  the  injury, 
and  prevent  the  wrong.  The  remedy  is  more  be- 
neficial and  complete,  than  the  law  can  ^ve.  The 
money  of  the  Bcmk,  if  mingled  with  the  other  mo- 

a  1  JMmL  154, 155, 
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1 824.     ney  in  the  treasury,  and  put  into  circulation,  would 

^■^^^^^  be  totally  lost  to  the  owners ;  and  the  reason  for 

?.        an  injunction  is,  at  least,  as  strong  in  such  a  case^ 

'   *   ^"  '  as  in  the  case  of  a  negotiable  note. 

Theeifmp-     6.  We  procced  now  to  the  6th  point  made  by 

tion     of     the  /^  ,  .    I    .         ,         ./.  .  . 

State  from  su-  thc  appellants,  which  18,  that  if  any  case  is  made 
jection'to  the  in  the  bill,  proper  for  the  interference  of  a  Court 
(Eiair  its'oifil  of  Chancery,  it  is  against  the  State  of  Ohio,  in 
cuting*l[n"nl  which  case  the  Circuit  Court  could  not  exercise 

constitutional  jurisdiction. 

The  bill  is  brought,  it  is  said,  for  the  purpose  of 
protecting  the  Bank  in  the  exercise  of  a  franchise 
granted  by  a  law  of  the  United  States,  which 
franchise  the  State  of  Ohio  asserts  a  right  to  in- 
vade, and  is  about  to  invade.  It  prays  the  aid  of 
the  Court  to  restrain  the  officers  of  the  State  from 
executing  the  law.  It  is,  then,  a  controversy  be- 
tween the  Bank  and  the  State  of  Ohio.  The  in* 
terest  of  the  State  is  direct  and  immediate,  not 
consequential.  The  process  of  the  Court,  though 
not  directed  against  the  State  by  name,  acts  di- 
rectly upon  it,  by  restraining  its  officers.  The 
process,  therefore,  is  substantially,  though  not  in 
form,  against  the  State,  and  the  Court  ought  not 
to  proceed  without  making  the  State  a  party.  If 
this  cannot  be  done,  the  Court  cannot  take  juris- 
diction of  the  cause. 

The  full  pressure  of  this  argument  is  felt,  and 
the  difficulties  it  presents  are  acknowledged.  The 
direct  interest  of  the  State  in  the  suit,  as  brought, 
is  admitted ;  and,  had  it  been  in  the  power  of  the 
Bank  to  make  it  a  party,  perhaps  no  decree  otfgbt 
to  have  been  pronounced  in  the  cause,  until  the 
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$tate  waa  before  the  Court.    But  this  was  not  io     1824. 
the  ptiwer  of  the  Bank.     The  eleventh  amend-'  ^"^Jrtwm^ 
ment  of  the  constitution  has  exempted  a  State        ▼. 
from  the  suits  of  citizens  of  other  States,  or  aliena;  ^'  ^'  ^*** 
and  the  very  difficult  question  is  to  be  decided^ 
whether,  in  such  a  case,  the  Court  may  act  upon 
the  agents  employed  by  the  State,  and  on  the  pro-^ 
perty  in  their  handa. 

Before  we  try  this  question  by  the  constitution, 
it  may  not  be  time  misappliedy  if  we  pause  for  a 
moment,  and  reflect  on  the  relative  situation  of  the 
Union  with  its  members,  should  the  objection  jpre- 
vail,  . 

A  denial  of  jurisdiction  forbids  all  inquiry  into 
the  nature  of  the  case.  It  applies  to  cases  per- 
fectly clear  in  themselvejs ;  to  cases  where  the  go- 
vernment is  in  the  exercise  of  its  best  established 
and  most  essential  powers,  as  well  as  to  those 
which,  may  be  deemed  questionable.  It  asserts, 
that  the  agents  of  a  State,  alleging  the  authority  of 
a  law  void  in  itself,  because  repugnant  to  the  coh«* 
stitution,  may  arrest  the  execution  of  any  law  in 
the  United  States..  It  maintains,  that  if  a  State 
shatt  impose  a  fine  or  penalty  on«  any  person  em- 
ployed in  the  execution  of!  any  law  of  the  United 
States,  it  may  levy  that  fine  or  penalty  by  a  mi^ 
nisterial  officer,  without  the  sanction  even  of  its 
own  Courts ;  and  that  the  individual,  though  ha 
perceives  the  approaching  danger,  can  obiaia  BO 
protection  firom  the  judicial  department  of  the  gc^ 
▼enraient.  The  carrier  of  the  mail,  the  eoUeetor 
of  the  revenue,  the  marshal  of  a  district,  the  re- 
eraiting  offioer,  may  all  be  inhibited,  under  ruinous 
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1 824.  penalties,  from  the  perforroance  of  their  respective 
^^^^^  duties ;  the  warrant  of  a  ministerial  officer  may 
T^  ^  authorize  the  collection  of  these  penalties,  and  the 
person  thus  obstructed  in  the  performance  of  his 
duty,  may  indeed  resort  to  his  action  for  damages, 
after  the  infliction  of  the  injury,  but  cannot  avail 
himself  of  the  preventive  justice  of  the  nation  to 
protect  him  in  the  performance  of  his  duties. 
Each  member  of  the  Union  is  capable,  at  its  will, 
of  attacking  the  nation,  of  arresting  its  progress  at 
every  step,  of  acting  vigorously  and  effectually  in 
the  execution  of  its  designs,  while  the  nation 
stands  naked,  stripped  of  its  defensive  armour, 
and  incapable  of  shielding  its  agent  or  executing 
its  laws,  otherwise  than  by  proceedings  which  are 
to  take  place  after  the  mischief  is  perpetrated, 
and  which  must  often  be  ineffectual,  from  the  ina- 
bility of  the  agents  to  make  compensation. 

These  are  said  to  be  extreme  cases ;  but  the 
case  at  bar,  had  it  been  put  by  way  of  illustration 
in  argument,  might  have  been  termed  an  ex- 
treme case ;  and,  if  a  penalty  on  a  revenue  oiBoer, 
for  performing  his  duty,  be  more  obviously  wrong 
than  a  penalty  on  the  Bank,  it  is  a  difference  ia 
degree,  not  in  principle.  Public  sentiment  woitid 
be  more  shocked  by  the  infliction  of  a  penattf  on 
a  public  ofBcer  for  the  performance  of  has  dutf, 
than  by  the  infliction  of  this  penal^  tm  a  Bank. 
which,  while  carrying  on  the  fiscal  operationi  of 
the  government,  is  also  traosMting  its  own  taisi- 
ness;  but,  ia  both  cases,  the  oflteer  lftfyiii§  the 
penalty  acts  under  a  void  aulliori^raiid  the  powv 


OF  THE  UNITEU  STATES.  Ji49 

to  restrain  him  is  denied  as  positively  in  the  one  as     1 824. 
in  the  other.  ^"^b^ 

The  distinction  between  any  extreme  case,  and  ▼• 
that  which  has  actually  occurred,  if,  indeed,  any 
difference  of  principle  can  be  supposed  to  exist 
between  them,  disappearsj^  when  considering  the 
question  of  jurisdiction;  for,  if  the  Courts  of  tlie 
United  States  cannot  rightfully  protect  the  agents 
who  execute  every  law  authorized  by  the  constitu- 
tion, from  the  direct  action  of  State  agents  in  the 
collection  of  penalties,  they  cannot  rightfully  pro- 
tect those  who  execute  any  law. 

The  question,  then,  is,  whether  tlie  constitution 
of  the  United  States  has  provided  a  tribunal  which 
can  peacefully  and  rightfully  protect  those  who  are 
employed  in  carrying  into  execution  the  laws  of 
the  Union,  from  the  attempts  of  a  particular  State 
to  resist  the  execution  of  those  laws. 

The  State  of  Ohio  denies  the  existence  of  this 
power,  and  contends,  that  no  preventive  proceed- 
ings whatever,  or  proceedings  against  the  very 
property  which  may  have  been  seized  by  the  agent; 
of  a  State,  can  be  sustained  against  such  agent, 
because  they  would  be  substantially  against  the ; 
State  itself,  in  violation  of  the  11th  amendment 
of  the  constitution. 

That  the  Courts  of  the  Union  cannot  entertalh 
a  suit  brought  against  a  State  by  an  alien,  or  tbe 
citizen  of  another  State,  is  not  to  be  controverted. 
Is  a  suit,  brought  against  an  individual,  for  any 
cause,  whatever,  a  suit  against  a  State,  in  tbf 
ueuBfi  of  the  constitution  ? 
Vol..  IX.  107 
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1824.  The  lltli  amendment  is  the  limitation  of  a 
power  supposed  to  be  granted  in  the  original  in- 
strument ;  and  to  understand  accurately  the  extent 
of  the  limitation,  it  seems  proper  to  define  the 
power  that  is  limited. 

The  words  of  the  constitution,  so  far  as  they 
respect  this  question,  are,  "  The  judicial'  power 
shall  extend  to  controversies  between  two  or  more 
States,  between  a  State  and.  citizens  of  another 
State,  and  between  a  State  and  foreign  states,  ci- 
tizens, or  subjects." 

A  subsequent  clause  distributes  the  power  pre- 
viously granted,  and  assigns  to  the  Supreme  Court 
original  jurisdiction  in  those  cases  in  which  ''  a 
State  shall  be  a  party." 

The  words  of  the  11th  amendment  are,  ''The 
judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  Uni- 
ted States,  by  citizens  of  another  State,  or  by  ci- 
tizens or  subjects  of  a  foreign  state." 

The  Bank  of  the  United  States  contends,  that 
in  all  cases  in  which  jurisdiction  depends  on  the 
character  of  the  party,  reference  is  inade  to  the 
party  on  the  record,  not  to  one  who  may  be  inte- 
rested^ but  is  not  shown  by  the  record  to  be  a 
party. 

The  appellants  admit,  that  the  Jarisdiction  of 
the  Court  is  not  ousted  by  any  incidental  or  con* 
sequential  interest,  which  a  State  may  have  in  the 
decision  to  be  made,  but  is  to  be  considered  as  a 
party  where  the  decision  actts  directly  and  imrne* 
diately  upon  the  State,  through  its  officers* 


OF  THE  UNITED  STATES.  851. 

If  this  question  were  to  be  determined  on  the     1824. 
authority  of  English  deciBions,  it  is  believed  that  ^^^^^^ 
no  case  can  be  adduced,  where  any  person  has        v. 
been  considered  as  a  party,  who  is  not  made  so  in    '   ' 
the  record.     But  the  Court  will  not  review  those 
decisions,  because  it  is  thought  n  question  grow- 
ing out  of  the  constitution  of  the  United  States^ 
requires  rather  an  attentive  consideration  of  the 
words  of  that  instrument,  than  of  the  decisions  of 
analogous  questions  by  the  Courts  of  any  other 
country. 

Do  the  provisions,  then,  of  the  American  con- 
stitution, respecting  controversies  to  which  a  State 
may  be  a  party,  extend,  on  a  fair  construction  of 
that  instrument,  to  cases  in  which  the  State  is  not 
a  party  on  the  record  ? 

The  first  in  the  enumeration,  is  a  controversy 
between  two  or  more  States. 

There  are  not  many  questions-  in  which  a  State 
would  be  supposed  to  take  a  deeper  or  more  im^ 
mediate  interest,  than  in  those  which  decide  on 
the  extent  of  her  territory.  Yet  the  constitution, 
not  considering  the  State  as  a  party  to  such  con- 
troversies, if  not  plaintiff  or  defendant  on  the  re* 
cord,  has  expressly  given  jurisdiction  in  thpse  be*^ 
tween  citizens  claiming  lands  under  granm  of 
different  States.  If  each  State,  in  consequence  of 
the  influence  of  a  decision  on  her  boundaryi  bad 
been  considered,  by  the  framers  of  the  constitu^ 
tion,  as  a  party  to  that  controversy,  the  express 
grant  of  jurisdiction  would  have  been  useless. 
The  grant  of  it  certainly  proves,  that  the  cdostitu- 
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1824.     tioD  does  not  consider  the  State  as  a  party  in  such 
a  case. 

Jurisdiction  is  expressly  granted,  in  those  cases 
only  where  citizens  of  the  same  State  claim  lands 
under  grants  df  different  States.  If  the  claimants 
be  citizens  of  diiierent  States,  the  Court  takes  ju- 
risdiction for  that  reason.  Still,  die  right  of  tlio 
State  to  grant,  is  the  essential  point  ih  dispute ; 
and  in  that  point  the  State  is  deeply  interested. 
If  that  interest  converts  the  State  into  a  party, 
there  is  an  end  of  the  cause  ;  and  the  constitution 
will  be  construed  to  forbid  the  CircuH  Courts  to 
take  cognizance  of  qviestions  to  which  it  was 
thought  necessary  expresdy  to  extend  their  juris- 
diction, even  when  the  controversy  arose  between 
citiBens  of  the  same  State. 

We  are  aware,  that  the  application  of  these  ca- 
ses may  be  denied,  because  the  title  of  the  State 
comes  on  incidentally^  and  the  appellants  admit 
the  jurisdiction  of  the  Court,  where  its  judgment 
does  not  act  directly  upon  the  property  or  inte- 
rests of  the  State  ;  but  we  deemed  it  of  some  im- 
portance to  show,  that  the  framers  of  the  consti- 
tution contemplated  the  distinction  between  cases 
in  which  a  State  was  interested,  arnd  thoae  in 
which  it  was  a  party,  and  made  no  provision  for 
a  caie  of  interest^  without  being  a  party  on  the  re- 
cord. 

In  cases  where  a  State  is  a  party  on  the  record, 
the  question  of  jurisdiction  is  decided  by  inspec- 
tion. If  jurisdiction  depend,  not  on  this  plain 
fact,  but  on  the  interest  pf  th^  State,  what  role 
has  the?*  constitution  given,  by  which'  this  interest 
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is  to  be  measured?  If  no  rule  be  given,  is  it  to  1824. 
be  settled  by  the  Court  P  If  so,  the  curious  ano- 
maly is  presented,  of  a  Court  examining  the  whole 
testimony  of  a  cause,  inquiring  into,  and  deciding 
on,  the  extent  of  a  State's  interest,  without  having 
a  right  to  exercise  any  jurisdiction  in  the  case. 
Can  this  inquiry  be  made  without  the  exercise  of 
jurisdiction  ? 

The  next  in  the  enumeration,  is  a  controversy 
between  a  State  and  the  citizens  of  another  State. 
Can  this  case  arise,  if  the  State  be  not  a  party 
on  the  record  ?    If  it  can,  the  question  recurs, 
what  degree  of  interest  shall  be  sufficient  to  change 
the  parties,  and  arrest  the  proceedings  against  the 
individual  ?      Controversies  respecting  boundary 
have  lately  existed  between  Virginia  and  Tennes- 
see, between  Kentucky  and  Tennessee,  and  now 
exist  between  New- York  and  New-Jersey.     Sup- 
pose, while  such  a  controversy  is  pending,  the  col- 
lecting officer  of  one  State  should  seize  property 
for  taxes  belonging  to  at  lan  who  supposes  him- 
self to  reside  in  the  other  State,  and  who  seeks 
redress  iif  the  federal  Court  of  that  State  in  which 
the  officer  resides.      The  interest  of  the  State  is 
obvious.     Yet  it  is  admitted,  that  in  such  a  case 
the  action  would  lie,  because  the  officer  might  be 
treated  as  a  trespasser,  and  the  verdict  and  judg- 
ment against  him  would  not  act  directly  on  the 
property  of  the  State.     That  it  would  not  so  act, 
may,  perhaps,  depend  on  circumstances.     The 
officer  may  retain  the  amount  of  the  taxes  in  his 
hands,  and,  on  the  proceedings  of  the  State  against 
him,  may  plead  in  bar  the  judgment  of  a  Court  of 
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1824.  competent  jurisdiction.  If  this  plea  ought  to  be 
sustained^  and  it  is  far  from  being  certain  that  it 
ought  not^  the  judgment  so  pleaded  would  have 
acted  directly  on  tlie  rev^ue  of  the  State,  in  the 
hands  of  its  officer.  And  yet  the  argument  ad- 
mits, that  the  action,  in  such  a  case,  would  be  sus- 
tained. But,  suppose,  in  such  a  case,  the  party 
conceiving  himself  to  be  injured,  instead  of  bring- 
ing an  action  sounding  in  damages,  should  sue  for 
the  specific  thing,  while  yet  in  possession  of  the 
seizing  officer.  It  being  admitted,  in  argument, 
that  the  action  sounding  in  damages  would  lie, 
we  are  unable  to  perceive  the  line  of  distinction 
between  that  and  the  action  of  detinue.  Yet  the 
latter  action  would  claim  the  specific  article  seized 
for  the  tax,  and  would  obtain  it,  should  the  sei- 
zure be  deemed  unlawful. 

It  would  be  tedious  to  pursue  this  part  of  the 
inquiry  farther,  and  it  would  be  useless,  because 
every  person  will  perceive  that  the  same  reasoning 
is  applicable  to  all  the  other  enumerated  contro- 
versies to  which  a  State  may  be  a  party.  The 
principle  may  be  illustrated  by  a  reference  to  those 
other  controversies  where  jurisdiction  depends  on 
the  party.  But,  before  we  review  them,  we  will 
notice  one  wfiere  the  nature  of  the  controversy  is, 
in  some  degree,  blended  with  the  character  of  the 
party. 

If  a  suit  be  brought  against  a  foreign  minister, 
the  Supreme  Court  alone  has  original  jurisdiction, 
and  this  is  shown  on  the  record.  But,  suppose  a 
suit  to  be  brought  which  affects  the  interest  of  a 
foreign  minister,  or  by  which  the  person  of  his  se- 
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cretary^  or  of  his  servant,  is  arrested.    The  minis'-     1424. 
ter  does  not,  by  the  mere  arrest  of  his  secretary,  ^'^^J^^ 
or  his  servant,  become  a  party  to  this  suit,  but  the        v. 

IT  R  Tlnnk 

actual  defendant  pleads  to  the  jurisdiction  of  the 
Court,  and  asserts  his  privilege.  If  the  suit  affects 
a  foreign  minister,  it  roust  be  dismissed,  not  be- 
cause he  is  a  party  to  it,  but  because  it  affects  him. 
The  language  of  the  constitution  in  the  two  cases 
is  different.  This  Court  can  take  cognizance  of 
all  cases  **  affecting"  foreign  ministers;  and,  there- 
fore,  jurisdiction  does  not  depend  on  the  party 
named  in  the  record.  But  this  language  changes, 
wheti  the  enumeration  proceeds  to  States.  Why 
this  change?  The  answer  is  obvious.  In  the 
case  of  foreign  ministers,  it  was  intended,  for  rea^ 
sons  which  all  comprehend,  to  give  the  national 
Courts  jurisdiction  over  all  cases  by  which  they 
were  in  any  manner  affected.  In  the  case 
^  States,  whose  immediate  or  remote  interests 
were  mixed  up  with  a  multitude  of  cases,  and  who 
might  be  affected  in  an  almost  infinite  variety  of 
ways,  it  was  intended  to  give  jurisdiction  in  those 
cases  only  to  which  they  were  actual  parties. 

In  proceeding  with  the  cases  in  which  jurisdic- 
tion depends  on  the  character  of  the  party,  the 
first  in  the  enumeration  is,  *^  controversies  to 
which  the  United  States  shall  be  a  party.'' 

Does  this  provision  extend  to.  the  cases  where 
the  United  States  are  not  named  in  the  record, 
but  claim,  and  are  actually  entitled  to,  the  wlifole 
subject  in  controversy? 

Let  us  examine  this  question. 

Suits  brought  by  the  Postmaster-General  are 
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1824.     for  money  due  to  the  United  States.     The  nomi- 

^^"^^^^  nal  plaintiff  has  no  interest  in  the  controversy, 

▼.        and  the  United  States  are  the  only  real  party. 

^    Yet,  these  suits  could  not  be  instituted  in  the 

Courts  of  the  Union,  under  that  clause  which  gives 

jurisdiction  in  all  cases  to  which  the  United  States 

are  a  party;  and  it  was  found  necessary  to  give 

the  Court  jurisdiction  over  them,  as  being  cases 

arising  under  a  law  of  the  United  States. 

The  judicial  power  of  the  Union  is  also  extend- 
ed to  controversies  between  citizens  of  different 
States ;  and  it  has  been  decided,  that  the  charac- 
ter of  the  parties  must  be  shown  on  the  record. 
Does  this  provision  depend  on  the  character  of 
those  whose  interest  is  litigated,  or  of  those  who 
are  parties  on  the  record  ?  In  a  suit,  for  example, 
brought  by  or  against  an  executor,  the  creditors 
or  legatees  of  his  testator  are  the  persons  really 
concerned  in  interest;  but  it  has  never  been  sus- 
pected that,  if  the  executor  be  a  resident  of  ano- 
ther State,  the  jurisdiction  of  the  federal  Courts 
could  be  ousted  by  the  fact,  that  the  creditors  or 
legatees  were  citizens  of  the  same  State  with  the 
opposite  party.  The  universally  received  con- 
struction in  this  case  is,  that  jurisdiction  is  neither 
given  nor  ousted  by  the  relative  situation  of  the 
parties  concerned  in  interest,  but  by  the  relative 
situation  of  the  parties  named  on  the  record. 
Why  is  this  construction  universal?  No  case  can 
be  imagined,  in  which  the  existence  of  an  mtcrest 
out  of  the  party  on  the  record  is  more  unequivo- 
cal than  m  that  which  has  been  just  stated.  Why, 
then,  is  it  universally  admitted,  that  this  interest  in 
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M  namier  afteto  tht  jvriidiction  of  the  Oomtf    183C 
^iNbe  piaia  and  obrioiia  answer  ia^  becaoae  the  jn^ 
ffiadiction  of  the  Court  depeoda,  qot  upon  this  iq- 
tereat,  bat  upon  the  actual  partj  on  the  feeord. 

Were  a  fitate  to  be  the  aole  legatee^  it  wiU  not, 
we  presume,  be  alleged/ that  the  jurisdietion  of 
the  Court,  in  a  auit  against  the  executor,  woiiid  be 
Aiofe  afiected  hy  this  4aot,  than  bfihe  fact  jttaat 
any  other  person,  not  suable  in  the  Courta  of  the 
Union,  was  the  sole  legatee.  Tet,  in  such  a  ciasei 
the  Court  would  decide  directly  and  immediatelf 
on  the  interest  of  the  State. 

This  principle  might  1^  further  iUustrafed  by 
showing  that  jurisdiction,  where  it  depends  on  the 
character  o£  the  party,  is  neyer  conferred  in  coo* 
sequence  of  the  existence  of  an  interest  in  a  party 
not  named ;  and  by  showing  that,  under  the  di»- 
Jtributive  clause  of  the  2d  section  of  the  3d  article^ 
Che  Supreme  Court  could  ilever  take  original  juris- 
diction, in  consequence  of  an  interest  in  a  party 
not  named  in  the  record. 

But  the  principle  seems  too  wett  established  to 
require  that  more  time  should  be  devoted  to  it.  It 
Aay,  we  think,  be  laid  down  as  a  rule  which  admits 
of  no  exception,  that,  in  all  cases  where  jurisdic- 
tion depends  on  the  party,  it  is  the  party  named 
in  the  record.  Consequently,  thb  11th  amend- 
ment, which  festrsias  the  jurisdiction  granted  by 
ibe  constitution  over  suits  against  States,  is,  of 
neoessi^,  limited  to  those  suits  in  which  a  State 
4s  a  party  en  the  record.  The  amendment  has  its 
tfttU  eifoet,  if  the  constitution  be  eoastmed  as  it 
VSL.JX.  fw 
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1834.     would  have  been  construed^  had  the  .jorisdiction 
of  the  Court  never  been  extended  to  suits  brought 


Oab^rn 

▼.       against  a  State,  by  the  citizens  of  another  State^ 
or  by  ahens. 

The  State  not  being  a  party  on  the  record^  and 
the  Court  having  jurisdiction  over  those  who  are 
parties  on  the  record,  the  true  question  is,  not  one 
of  jurisdiction,  but  whether,  in  the  exercise  of  its 
jurisdiction,  the  Court  ought  to  make  a  decree 
against  the  defendants;  whether  they  are  to  be 
considered  as  having  a  real  interest,  or  as  being 
only  nominal  parties. 

In  pursuing  th3B  arrangement  which  the  appel- 
lants have  made  for  the  argiiiment  of  the  cause, 
this  question  has  already  been  considered.  The 
Tesponsibiiity  of  the  officers  of  the  State,  for  the 
monejMtrken  out  of  the  Bank,  was  admitted,  and 
it  was  acknowledged  that  this  responsibility  might 
be  enforced  by  the  proper  action.  The  objection 
i^  to  its  being  enforced  against  the  specific  aiticle 
taken,  and  by  the  decree  of  this  Court.  But,  it 
has  been  shoWn,  we  think,  that  an  action  of  deti- 
nue might  be  maintained  for  that  article,  if  the 
Bank  h^d  possessed  the  means  of  describing  it, 
and  that  the  interest  of  the  State  would  not  have 
been  an  obstacle  to  the  suit  of  the  Bank  against 
the  individual  in  possession  of  it.  The  judgment 
in  such  a  suit  might  have  been  enforced,  had  the 
article  been  found  in  possession  of  the  individual 
defendant.  Tt  has  been  shown,  that  the  danger  of 
its  being  parted  with,  of  its  being  lost  to  the  plain- 
tiff, and  the  necessity  of  a  discovery,  justified  the 
applicatiott  to  a  Cfourt  of  equity.    It  was  in  a 
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Court  of  equity  alone  that  the  relief  would  be     1824. 
real^  substantial,  and  efTective.     The  parties  must 
certainly  have  a  real  interest  in  the  case,  since 
their  personal  responsibility  is  acknowledged,  and, 
if  denied,  could  be  demonstrated. 

It  was  proper,  then,  to  make  a  decree  against 
the  defendants  in  the  Circuit  Court,  if  the  law  of 
the  State  of  Ohio  be  repugnant  to  the  constitution, 
or  to  a  law  of  the  United  States  made  in  pursu- 
ance thereof,  so  as  to  furnish  no  authority  to  those 
who  took,  or  to  those  who  received,  the  money 
for  which  this  suit  was  instituted. 

7.  Is  that  law  unconstitutional  ? 

This  point  was  argued  with  great  ability,  and   Tbe  decision 
decided  by  this  Court,  after  mature  and  deliberate  M^cuiMi^  r. 
consideration,  in  the  case  of  M'CvUoch  v.   2'he^t^lT^^' 
ataU  of  Maryland.    A  revision  of  that  opinion  ^°"**™*'- 
has  been   requested;   and  many  considerations 
combine  to  induce  a  review  of  it. 

The  foundation  of  the  argument  in  favour  of  the 
right  of  a  State  to  tax  the  Bank,  is  laid  in  the  sup- 
posed character  of  that  institution.  The  argu- 
ment supposes  the  corporation  to  have  been  ori- 
ginated for  the  management  of  an  individual  con- 
cern, to  be  founded  upon  contract  between  indivi- 
duals, having  private  trade  and  private  profit  for  its 
great  end  and  principal  object. 

If  these  premises  were  true,  the  conclusion 
drawn  from  them  would  be  inevitable.  This  mere 
private  corporation,  engaged  in  its  own  business, 
with  its  own  views,  would  certainly  be  subject  to 
the  taxing  power  of  the  State,  as  any  individual 
would  be ;  and  the  casual  circumstance  of  its  being 
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192A.  eflhplpyed  by  flie  gotemtteDt  in  the  trtsMetiM  of 
hs  fiiseftl  tSkim,  would  no  moretxenipt  ilii  prifate 
businesA  from  tiie  operation  of  that  power;  than  it 
would  exempt  the  private  busiaeM  of  any  mdivi^ 
dual  employed  in  the  Mme  mannef.  But  the  pre^ 
nises  are  dot  trile.  The  Bank  ia  not  conaidered 
tm  a  private  corporation,  whose  principal  objeot  H 
iifdividdbi  trade  <rid  individual  profit;  bvC  as  a 
ptfbHe  tforporatiofiy  created  for  puMicand  naticMi 
purpoiea.  That  the  inerd  bariinew  of  banking  m^ 
iiiltt  61^11  ntlture^  a  private  biiailiMi,  and  Miyba 
carried  on  by  individoala  or  coofpatfiiea  haviof  no 
political  connexion  with  the  gcrverdmeAt,  is  Ad^ 
ittltted ;  bot  the  Bank  i«  not  audi  an  individrid  or 
Mttipany.  It  waa  not  created  for  ita  own  taka,  m 
for  pritRftta  purpoaea.  It  has  ntfver  beeitf  auppoied 
that  Gongresa  cOttld  create  aoeh  a  ^rporatioii. 
The  whole  opinion  of  the  Coutl,  in  the  eaae  of 
MCuUoch^.  The ^taU of  Mar9bMd,it  fant^ed 
on,  and  nuatalnefd  by^  the  iden  that  ^^  Sank  |a  an 
ilntrdtti6at  which  ia  ''  neoeaaaff  mfi  propa#  lb? 
onrfffng  ifato  effboi  the  powera  veMrtin  dte  g#^ 
TOfnatent  of  the  United  Stataii/'  Irianot  anint 
atrainetit  Whieh  the  government  foand  ready  aadls 
and  haarappoded  to  be  adapted  to  it*  f«y()oaaa) 
but  one  whieh  #aa  erMfed  ia  the  ftamf  la  vrkiafer  h 
now  appears,  for  nationri  piirpoMa  Mfy.  il  Iv^ 
tiftdoabt^y,  capable  of  tranraetiffg  private' aalreB 
to  pablic  busitieaa.  While  it  ia  the  graat  imnp 
ibant  by  which  the  fiscal  operationaof  tko  gofwi^ 
inent  are  Aft^^ted,  it  is  also  trading  witb  inrfM^ 
duals  fbr  its  own  a'dtanfagei.  The  t^pMmM  s»- 
<aavoifr  to  diatingahh  b«t#ewti  fMf  t»ad«  «lMlMr 
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agency  ibr  the  public,  between  its  Banking  operar    1^244 
tiona  and  those  qualities  which  it  possesses  in  ^"^^^^ 
eommon  ^with  every  corporation,  such  as  indivi*       ▼. 
dualityi  immortality,  &c.    While  they  seem  to  ad-    '  *   *"^ 
mit  the  right  to  preserve  this  corporate  existence, 
they  deny  the  right  to  protect  it  in  its  trade  and 
business. 

If  there  be  any  thing  in  this  distinction,  it  would 
lend  to  diow  that  so  much  of  the  act  as  incorpo* 
rates  the  Bank  is  constitutional,  but  so  much  of  it 
as  authorizes  its  Banking  operations  is  unconstitu- 
tionaL  Congress  can  make  the  inanimate  body, 
and  employ  the  machine  as  a  depository  of,  and 
vehicle  for,  the  conveyance  of  the  treasure  of  the 
nation,  ifit  be  capable  of  being  so  employed,  but 
cannot  breathe  into  it  the  vital  spirit  which  alone 
can  bring  it  into  useful  existence. 

Let  this  distinction  be  considered. 

Why  is  it  that  Congress  can  incorporate  or 
create  a  Bank  ?  This  question  was  answered  in 
the  case  ofM'Ctdloch  v.  The  State  of  Maryland. 
It  is  an  instrument  which  is  ^'necessary  and  pro- 
per" for  cairying  on  the  fiscal  operations  of  go- 
vernment. Can  this  instrument,  on  any  rational 
calculation,  efiect  its  object,  unless  it  be^endowed 
with  that  faculty  of  lending  and  dealing  in  money, 
which  is  conferred  by  its  charter?  Ifit  can,  ifit 
be  as  competent  to  the  purposes  of  government 
without,  as  with  this  faculty,  there  will  be  much 
difficulty  in  sustaining  that  essential  part  of  the 
charter.  If  it  cannot,  then  this  faculty  is  neces- 
sary to  the  legitimate  operations  of  government, 
and  was  constitutionally  and  rightfully  engrafted 
on  the  institution.    It  is,  in  that  view  of  the  subject. 
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1824.  the  vital  part  of  the  corporation ;  it  is  its  soul; 
and  the  right  to  preserve  it  originates  in  the  same 
principle,  with  the  right  to  preserve  the  skeleton  or 
body  which  it  animates.  The  distinction  between 
destroying  what  is  denominated  the  corporate 
franchise,  and  destroying  its  vivifying  principle,  is 
precisely  as  incapable  of  being  maintained,  as  a 
distinction  between  the  right  to  sentence  a  human 
being  to  death,  and  a  right  to  sentence  him  to  a 
total  privation  of  sustenance  during  life.  Deprive 
a  Bank  of  its  trade  and  business,  which  is  its  sus- 
tenance, and  its  immortality,  if  it  have  that  pro- 
perty, will  be  a  very  useless  attribute. 

This  distinction,  then,  has  no  real  existence. 
To  tax  its  ^culties,  its  trade,  and  occupation,  is  to 
tax  the  Bank  itself?  To  destroy  or  preserve  the 
one,  is  to  destroy  or  preserve  the  other. 

It  is  urged,  that  Congress  has  not,  by  this  act  of 
incorporation,  created  the  faculty  of  trading  in 
money ;  that  it  had  anterior  existence,  and  may 
be  carried  on  by  a  private  individual,  or  company, 
as  well  as  by  a  corporation.  As  this  profession  or 
business  may  be  taxed,  regulated,  or  restrained, 
when  conducted  by  an  individual,  it  may,  likewise, 
be  taxed,  regulated,  or  restrained,  when  conduct- 
ed by  a  corporation. 

The  general  correctness  of  these  propositions 
need  not  be  controverted.  Their  particular  ap- 
plication, to  the  question  before  the  Court,  is  alone 
to  be  considered.  We  do  not  maintain  that  the 
corporate  character  of  the  Bank  exempts  its  ope- 
rations from  the  action  of  State  authority.  If  an 
individual  were  to  be  endowed  with  the  same  £ai- 
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tuUteSi  for  the  same  purpoBos,  he  would  be  equally     1824. 
protected  in  the  exercise  of  those  facidties.    The  ^"^^^^ 
operations  of  the  Bank  are  believed  not  duly  to       Vj 
3rield  the  compensation  for  its  services  to  the  go-    * 
vemment,  hut  to  be  essential  to  the  performance 
t>f  those  services.   Those  operations  give  its  Talue 
to  the  currency  in  which. all  the  transactions  of  the 
government  are  conducted.    They  are,  therefore^ 
inseparably  connected   with  those  transactionSi 
They  enable  the  Bank  to  render  those  services  te 
the  nation  for  which  it  was  created,  and  are,  tbeNH 
fore,  of  the  very  essence  of  its  characteri  as  naticU^ 
al  instruments.     The .  business  of  the  Bank  emi4 
stitutes  its  capacity  to  perform  its  functions,  as  a 
machine  for  the  money  transactions  of  the  goventf-* 
ment.    Its  corporate  character  is  merely  an  inoi^ 
dent,  which  enables  it  to  transact  that  business 
more  beneficially. 

Were  the  Secretary  of  the  Treasury  to  be  au- 
thorized, by  law,  to  appdnt  agencies  throughout  the 
Union,  to  perform  the  public  functions  of  the  Bank, 
and  to  be  endowed  with  its  faculties,  as  a  necessary 
auxiliary  to  those  functions,  the  operations  of  those 
agents  would  be  as  exempt  from  the  control  of  the 
States  as  the  Bank,  and  dot  more  so.  If,  instead 
of  the  Secretary  of  the  Treasury,  a  distinct  office 
were  to  be  created  for  the  purpose,  filled  by  a  per- 
son wko  should  receive,  as  a  compensation  for  his 
time,  labour,  and  expense,  the  profits  of  the  bank- 
ing business,  instead  of  other  emoluments,  to  be 
drawn  from  the  treasury,  which  banking  business 
was  essential  to  the  operations  of  the  government, 
wouki  each  State  in  the  Union  possess  a  right  to 
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1834L    MBiTQlibeiBoperatmMi?  TfaeqoaidcHioQ 

v^2^|w  thisrigl^wHild  fbponil  omit  always  to,  are  Uieae 

r.      (kmUie$  40  aaaentkil  te  the  fiaoal  oponitiomi  of  Ae 

r.s.Buiib  goramoMoty  lui  ito  autbonjEa  Gongfoaa  to  confer 

theiQ?    Let  tbSa  be  admitted,  aad  tbe  queation, 

doea  the  right  to  preaenre  them  eiiat  ?  BMiat  al^ 

waya  beanawered  io  the  affirroatiire. 

CSoQgreaa  vraa  of  oplnioo  that  theae  fiu»lties 
were  fieoeasary,  to  enable  the  Bank  to  perforna 
the  aervieea  which  are  exacted  frooEi  it,  and  for 
whioh  it  waa  created.    This  waa  oertainly  a  quea- 
tion  proper  for  the  consideration  of  the  nation^ 
liegidUtture.    But,  were  it  now  to  undergo  re?i* 
aion,  who  would  have  the  hardihood  to  aay,  tfaat^ 
wiithout  tfae  emploTment  of  a  banking  capitd, 
thoae  aemcea  could  be  performed?    That  the 
eseroiae  of  theae  faculties  gready  facilitatea  the 
fiscal  operationa  of  the  government,  ia  tooobvioua 
ibr  eotttroveray ;  and  who  will  venture  to  affirm^ 
that  the  auppression  of  them  would  notinaterially 
afioot  thoae  operations,  and  esaentially  Impair,  if 
WK  totally  destroy,  the  utility  of  the  machine  to 
the  government?    The  currency  which  it  circu- 
lates, 1^  means  of  its  trade  with  individuals,  is  be- 
lieved to  make  it  a  morefit  instrument  for  the  pur* 
poses  of  government,  than  it  could  otherwise  be; 
and,  if  this  be  true,  the  capaci^  to  carry  on  this 
.tnade,  is  a  faculty  indiapenadile  to  the  character 
and  objects  of  the  institution. 
''  The  appellanta  admit,  that,  if  this  fiuMilty  be 
iieoeBaary,.to  make  the  Bank  a  fit  inalromenft  fiur 
the  purpeaea  of  the  goveroaiienc,  Congreaa  poa* 
aeaaoa4»aame  pow/nr  to4purciteot  the  maehine  in 
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thiSf  M  in  it8  direct  fiscal  operations ;  biit  they     18S4. 
deny  that  it  is  necessary  to  those  pMrposes^  and  in-  ^"^JJJ^ 
sist  that  it  is  granted  solely  for  the  benefit  of  the  ^^  ^r^ 
members  of  the  corporation.     Were  this  proposi- 
tion to  be  admitted,  all  the  consequences  which 
are  drawn  from  it  might  follow.      But  it  is  not  ad- 
mitted.    The  Court  has  already  stated  its  convic- 
tion, that  without  this  capacity  to  trade  with  indi- 
viduals, the  Bank  would  be  a  very  defective  in- 
strument, when  considered  with  a  single  view  to 
its  fitness  for  the  purposes  of  government.     On 
this  point  the  whole  argument  rests. 

It  is  contended,  that,  admitting  Congress  to  pos- 
sess the  power,  this  exemption  ought  to  have  been 
expressly  asserted  in  the  act  of  incorporation ;  and, 
nQt  being  expressed,  ought  not  to  be  implied  by 
the  Court. 

It  is  not  unusual,,  for  a  legislative  act  to  involve 
consequences  whiph  are  not  expressed.  An  offi- 
cer, for  example,  is  ordered  to  arrest  an  indivi- 
dual. It  is  not  necessary,  nor  is  it  usual,  to  say  that 
he  shall  not  be  punished  for  obeying  this  order* 
His  security  is  implied  in  the  order  itself.  It  is 
no  unusual  thing  for  an  act  of  Congress  to  imply, 
without  expressing,  this  very  exemption  from  State 
control,  which  is  said  to  be  so  objectionable  in  this 
instance.  The  collectors  of  the  revenue,  the  car- 
riers of  the  mail,  the  mint  establbhment,  and  all 
those  institutions  which  are  public  in  their  naturfc 
are  examples  in  point.  It  hfis  never  been  douhtetf, 
tlutt  all  who  are  employed  in  them,  are  protected, 
while  in  the  line  of  duty ;  and  yet  this  protectioii 
is  not  .expressed  in  any  act  of  Congress.    It  J0  i|b 
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.1824.     cidental  to,  and  ifi(  implied  in,  the  severAl  acts  by 
^"^^^v-^  which  these  institutions  are  created,  and  is  secured 
v^       to  the  individuals  employed  in  them,  by  the  judi- 
cial power  alone ;  that  is,  the  judicial  power  is 
the  instrument  employed  by  the  government  in 
administeriiig  this  security. 

That  department  has  no  will>  in  any  case.  If 
the  sound  construction  of  the  act  be,  that  it  exempts 
the  trade  of  the  Bank^  as  being  essential  to  the 
character  of  a  machine  necessary  to  the  fiscal  ope- 
rations of  the  government,  from  the  control  of  the 
States,  Courts  are  as  much  bound  to  give  it  that 
construction,  as  if  the  exemption  had  been  estab- 
lished in  express  ternis.  Judicial  power,  as  con- 
tradistinguished from  the  power  of  the  laws,  has 
no  existence.  Courts  are  the  mere  instruments 
of  the  law,  and  can  will  nothing.  When  they  are 
said  to  exercise  a  discretion,  it  is  a  mere  legal  dis- 
cretion, a  discretion  to  be  exercised  in  discerning 
the  course  prescribed  by  law ;  and,  when  that  is 
discerned,  it  is  the  duty  of  the  Court  to  follow  it. 
Judicial  power  is  never  exercised  for  the  purpose 
of  giving  effisct  to  the  will  of  the  Judge  ;  always 
for  the  purpose  of  giving  effect  to  the  will  of  the 
Legislature ;  or,  in  other  words,  to  the  will  of  the  law. 
The  appellants  rely  greatly  on  the  distinction 
between  the  Bank  and  the  public  institutions,  such 
as  the  mint  or  the  post  office.  The  agents  in 
those  offices  are,  it  is  said,  officers  of  government, 
and  are  excluded  from  a  seat  in  Congress.  Not 
so  the  directors  of  the  Bank.  The  connexion  of 
the  government  with  the  Bank,  is  likened  to  that 
with  contractors- 
It  will  not  be  contended,  that  the  directors,  or 


Osborn 


OF  THE  UNITED  STATES.  ftCT 

Other  officers  of  the  Bank,  are  officers  of  government.  1 824. 
But  it  is  contended,  that,  were  their  resemblance 
to  contractors  more  perfect  than  it  is,  the  right  of  ^  v. 
the  State  to  control  its  operations,  if  those  opera-  ^'  '  *"  * 
tions  be  necessary  to  its  character,  as  a  machine 
employed  by  the  government,  cannot  be  maintain- 
ed. Can  a  contractor  for  supplying  a  military 
post  with  provisions,  be  restrained  from  making 
purchases  within  any  State,  or  from  transporting 
the,  provisions  to  the  place  at  which  the  troops 
were  stationed?  or  could  he  be  fined  or  taxed  for 
doing  so  ?  We  have  not  yet  heard  these  questions 
answered  in  the  affirmative.  It  is  true,  that  the 
property  of  the  contractor  may  be  taxed,  as  the 
property  of  other  citizens;  and  so  may  the  local 
property  of  the  Bank.  But  we  do  not  admit  that 
the  act  of  purchasing,  or  of  conveying  the  articles 
purchased,  can  be  under  State  control. 

If  the  trade  of  the  Bank  be  essential  to  its  cha- 
racter, as  a  machine  for  the  fiscal  operations  of  the 
government,  that  trade  must  be  as  exempt  from 
State  control  as  the  actual  conveyance  of  the  pub- 
lic money.  Indeed,  a  tax  bears  upon  the  whole 
machine ;  as  well  upon  the  faculty  of  collecting 
and  transmitting  the  money  of  the  nation,  as  on 
that  of  dijscounting  the  notes  of  individuate.  No 
distinction  is  taken  between  them. 

Considering  the  capacity  of  carrying  on  the 
trade  of  banking,  as  an  important  feature  in  the 
character  of  this  corporation,«which  was  necessa- 
ry, to  make  it  a  fit  instrument  for  the  objects  fot 
which  it  was  created,  the  Court  adheres  to  its  de- 
cision in  the  case  of  JlfCt^ZacA  against  TheStaf^ 
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1824.     €fMarylandj  and  ia  of  opioioq,  that  the  act  ipf 

^""^^f^  the  State  of  Ohio^  which  ia  certaioly  mucji  inoNi 

T.        objectionable  than  that  oOh^  State  of  Marylapd^ 

U.ftBuiL  j^  repugnant  to  a  law  of  the  United  Statep,  made 

in  pursuance  of  the  conetitutionj  and,  therefope, 

?oid.     The  counsel  for  the  appellants  are  too 

intelligenti  and  have  too  much  self  respect^,  to  pre* 

tend^  that  a  void  act  can  afford  any  protection  to 

the  oncers  who  execute  it.    They  expressly  admit 

that  it  cannot. 

It  being  then  shown,  we  think  conclusiyely,  that 
the  defendants  could  derive  neither  authority  qor 
protection  from  the  act  which  they  executed,  aod 
that  t)iis  suit  is  not  against  the  State  of  Ohio  with* 
in  ^hd  view  of  the  constitutioPi  the  State  b^ing  no 
party  on  the  record,  the  only  real  question  in  the 
cause  is,  whether  the  record  contains  sufficient 
matter  to  juatiiy  the  Court  in  pronouncing  a  decree 
against  the  defendants  ?  That  this  question  is  at- 
teaded  with  great  difficulty,  has  not  been  conceal- 
ed or  denied.  But  when  we  reflect  that  the  de^ 
fendants,  Osborne  aind  Harper,. are  incontestably 
liable  for  the  full  amount  of  the  money  taken  out 
of  the  Bank;  thatthe  defendant,  Currie,  isabio  re- 
sponsible for  the  sum  received  by  hiin,  it  having 
come  to  his  hands  with  .full  knowledge  of  the  un- 
lawful means  by  which  it  was  acquired ;  that  the 
defendant,  Sullivan,  is  also  responsible  for  the 
sum  specifically  delivered  to  him,  with  notice  that 
it  was  the  property  of  the  Bank,  unless  the  form  of 
having  made  an  entry  on  the  books  of  the  treasury 
can  countervail  the  fact,  that  it  was,  in  truth,  kept 
imtouched^  in  a  trunk,  by  itself,  as  a  deposit,  to  await 
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tb9  e?#nt  of  the  pending  suit  respecting  it;  we  1824. 
m$j  lay  it  down  as  a  fNroposition,  safely  to  be  af-  ^^jJJJ^ 
firmed,  that  all  the  defendants  in  the  cause  were  ▼. 
liaUe  in  an  action  at  law  for  the  amount  of  this  * 
decree*  If  the  original  injunction  was  properly 
awarded,  for  the  reasons,  stated  in  the  preceditig 
part  of  this  opinion,  the  money^  having  reached  the 
hiinds  of  all  those  to  whom  it  afterwards  ioame 
with  notice  of  that  injunction,  might  be  pursued^ 
so  long  as  it  remained  a  distinct  deposit,  neither 
miied  with  the  money  of  the  tre^uniry,  nor  put  intd 
eiffOttlation.  Were  it  to  be  admitted,  that  the  ct^ 
pnnl  injunction  was  not  properly  awarded,  still 
the  amended  and  supplemental  bill,  which  brings 
bdRire  the  Court  all  the  parties  who  had  been  cott^ 
ottned  in  the  transaction,  was  filed  after  the  oaoM 
ef  action  had  completely  accrued.  The  mone]f  of 
the  Bank  had  beipn  taken,  without  authority^  fojr 
some  of  the  defendants,  and  was  detained  by  the 
Qftty  person  who  wae  not  an  original  wrong  doer, 
in  a  specific  form;  so  that  detinue  might  hate  been 
maintained  for  i^  had  it  been  in  the  power  of  the 
Bank  to  prove  the  facts  which  are  necessary  to 
establish  the  identity  of  the  property  sued  for. 
Under  such  circumstances,  we  think,  a  Court  q£ 
equity  may  afford  its  aid,  on  the  ground  that^  (fie* 
eofery  is  oiecessaiy,  and  alscFon  the  sameprineifde 
that  an  iojwction  issues  to  restrain  a  peia«D  who 
haa  fiwidulently  obtained  possessieo  of  negMiable 
]|Q|e%  ftom  puttings  tli^m  into  circulation;  te.a 
person  having  the  apparent  pwnerahip  ofeiodk 
really  belonging  to  another,  fi'oos  traaiifeniag'  it. 
IW  smt^  tbeA,  might  be  as^  well*  siMUtoMl  fb  a 
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1R24.  Court  of  equity  as  in  a  Court  of  law,  and  the  ob- 
^"^^^^  jection  that  the  interests  of  the  State  are  commit- 
T.  ted  to  subordinate  agents,  if  true,  is  the  unavoida- 
ble consequence  of  exemption  from  being  sued— - 
of  sovereignty.  The  interests  of  the  United  States 
are  sometimes  committed  to  subordinate  agents. 
It  was  the  case  in  Hotft  v.  Gehton,  in  the  case 
of  Tke  Apollon,  and  in  the  case  of  Doddndg^s 
Lessee  V.  Thompson  and  Wright,  and  in  many 
others.  An  independent  foreign  sovereign  cannot 
be  sued,  and  does  not  appear  in  Court.  But  a 
friend  of  the  Court  comes  in,  and,  by  suggestion, 
gives  it  to  understand,  that  his  interests  are  in- 
volved in  the  controversy.  The  interests  of  the 
sovereign,  in  such  a  case,  and  in  every  other  where 
he  chooses  to  assert  th'3m  under  the  name  of  the 
real  party  to  the  cause  are  as  well  defended  as  if 
he  were  a  party  to  the  record.  But  his  preten- 
sions, where  they  are  not  well  founded,  cannot 
arrest  the  right  of  a  party  having  a  right  to  the 
thing  for  which  he  sues.  Where  the  right  is  in 
the  plaintifT,  and  tlie  possession  in  the  defendant, 
the  inquiry  cannot  be  stopped  by  the  mere  asser- 
tion of  title  in  a  sovereign.  The  Court  must  pro- 
ceed to  investigate  the  assertion,  and  examine  the 
title.  Tn  the  case  at  bar,  the  tribunal  established 
by  the  constitution,  for  the  purpose  of  deciding, 
ultimately,  in  all  cases  of  this  description,  had  so- 
lemnly determined,  that  a  State  law  imposing  a 
tax  on  the  Bank  of  the  United  States,  was  uncon- 
stitutional and  void,  before  the  wrong  was  commit- 
ted for  which  this  suit  was  brought 
We  think,  then,  that  there  is  no  error  in  the  de- 
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cree  of  the  Circuit  Court  for  the  diBtrict  of  Ohio,     1824. 
so  far  as  it  directs  restitution  of  the  specific  sum    ^^^ 
of  98,000  dollars,  which  was  taken  out  of  the     _  ▼. 
Bank  unlawfully,  and  was  in  the  possession  of  the 
defendant,  Samuel  Sullivan,  when  the  injunction 
was  awarded,  in  September,  1 820,  to  restrain  him 
from  paying  it  away,  or  in  any  manner  using  it; 
and  so  far  as  it  directs  the  payment  of  the  remain- 
ing sum  of  2000  dollars,  by  the  defendants,  Ralph 
Osborne  and  John  L.  Harper;  but  that  the  same 
is  erroneous,  so  far  as  respects  the  interest  on  the 
coin,  p!i^rt  of  the  said  98,000  dollars,  it  being  the 
opinion  of  this  Court,  that,  while  the  parties  were 
restrained  by  the  authority  of  the  Circuit  Court 
from  using  it,  they  ought  not  to  be  charged  with 
interest.     The  decree  of  the  Circuit  Court  for  the 
district  of  Ohio  is  affirmed,  as  to  the  said  sums  of 
98,000  dollars,  and  2000  dollars;  and  reveraedi^  as 
to  the  residue. 

Mr.  Justice  Johnson.  The  argument  in  this 
cause  presents  three  questions:  1.  Has  Con- 
gress granted  to  the  Bank  of  the  United  States, 
an  unlimited  right  of  suing  in  the  Courts  of  the 
United  States?  2.  Could  Congress  constitu- 
tionally  grant  such  a  right?  and  3.  Has  the 
power  of  the  Court  been  legally  and  constitutionally 
exercised  in  this  suit? 

I  have  very  little  doubt  that  the  public  mind 
will  be  easily  reconciled  to  the  decision  of  the 
Qourt  here  rendered ;  for,  whether  necessary  or 
unnecessary  originally,  a  state  of  things  has  now 
grown  up,  in  some  of  the  States,  which  renders  all 
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1894  the  protection  necessary,  that  the  genera]  govera- 
ment  can  give  to  this  Bank/  The  policy  of  the 
decision  is  obvious,  that  is,  if  the  Bank  is  to  be  muh 
tained;  and  few  will  bestow  upon  its  legal  cor- 
rectness, the  reflection,  that  it  is  necessary  to  tesC 
it  by  the  constitution  and  laws;  under  which  it  m 
rendered. 

The  Bank  of  the  United  States,  is  now  identi- 
fied withf  the  administration  of  the  national  go- 
vernment.    It  is  an  immense  machine,  economi- 
caHy  and  beneficially  applied  to  the  fiscal;  trans- 
actions of  the  nation.    Attempts  have  been  made 
to  dispense  with  it,  and  they  have  failed ;  serious 
and  very  weighty  doubts  have  been  entertained  of 
its  constitutionality,  but  they  have  been  abandoned ; 
and  it  is  now  become  the  functionary  that  collects^ 
the  depository  that  holds,  the  vehicle  that  trant^ 
ports,  the  guard  that  protects,  and  the  agent  that 
distributes  and  pays  away,  the  n\illions  that  pan 
annually  through  the  national  treasury ;  and  all 
this,  not  only  without  expense  to  the  government 
but  after  paying  a  large  bonus,  and  susiaining  ac- 
tua)  annual'  losses  to  a  large  amount ;  furnishing 
the  only  possible  means  of  embodying  the  most 
ample  securily  for  so  immense  a  charge^ 

Had  its  effects,  however,  and  the  views  of  its 
framers,  been  confined  exclusively  to  its  fiscal 
uses,  it  is  more  than  probable  that  this  suit,  and 
the-law«  in  which  it  originated,  would  never  have 
had  existence.  But  it  is  well  known,  that  with 
that  object  was  combined  another,  of  a  veiy  gene- 
ral^ and  not  less  important  character. 

The  expiration  of  the  charter  of  the  former  Banfc^ 
led  to  State  creations  of  Banks ;  each  new  Bank  in- 
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CYeased  the  facilities  of  creating  others;  and  the     1824. 

neceaaities  of  the  general  government,  both  to  ^^^^^!!^^ 
make  uae  of  the  State  Ba,nk8  for  their  deposits,  ^  ^r.^ 
and  to  borrow  largely  of  all  who  would  lend  to 
them,  produced  that  rage  for  multiplying  Banks^ 
which,  aided  by  the  emoluments,  derived  to  the 
States  in  their  creation,  and  the  many  individual 
incentives  which  tney  developed,  soon  inundated 
the  country  with  a  new  description  of  bills  of  cre^ 
dit,  against  which  it  was  obvious  that  the  provi* 
sions  of  the  constitution  opposed  no  adequate  in-> 
hibition. 

A  specie-paying  Bank,  with  an  overwhelming 
capital,  and  the  whole  aid  of  the  government  de- 
posits, presented  the  only  resource  to  which  the 
government  could  resort,  to  restore  that  power 
over  the  currency  of  the  country,  which  the  framera 
of  the  constitution  evidently  intended  to  give  to 
Congress  alone.  But  this  necessarily  involved  a 
restraint  upon  individual  cupidity,  and  the  exer- 
cise of  State  power;  and,  in  the  nature  of  things, 
it  was  hardly  possible  for  the  mighty  effort  neces- 
sary to  put  down  an  evil  spread  so  wide,  and  arrived 
to  such  maturity,  to  be  made  without  embodying 
against  it  an  immense  moneyed  combination,  which 
could  not 'fail  of  making  its  influence  to  be  felt, 
wherever  its  claimances  could  reach,  or  its  in- 
dustry and  wealth  be  brought  to  operate. 

vl  believe,  that  the  good  sense  of  a  people,  who 
know  that  they  govern  themselves,  and  feel  that 
they  have  no  interests  distinct  from  those  of  their 
government,  would  readily  concede  to  the  Bank, 
thus  circumstanced,  some,  if  not  all  the  rights  here 
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1824.  contended  for.  But  I  cannot  persuade  myselC 
that  they. have  been  conceded  in  the  extent  which 
thip  decision  affirms.  Whatever  might  be  proper 
to  be  done  by  an  amendment  of  the  constitution^ 
this  Court  is  only,  at  present,  expounding  its  ex- 
isting provisions. 

In  the  present  instance,  I  cannot  persuade  my* 
self,  that  the  constitution  saactions  the  vesting  of 
the  right  of  action  in  this  Bank,  in  cases  in  which 
the  privilege  is  exclusively  personal,  or  in  any  case^ 
merely  on  the  grouqd  that  a  question  might  pos- 
sibly be  raised  in  it,  involving  the  constitution,  or. 
concltitutionality  of  a  law,  of  the  United  States. 

When  law?  were  heretofore  passed  for  raising 
a  revenue  by  a  duty  on  stamped  paper,  the  tax  was 
quietly  acquiesced  in,  notwithstanding  it  entrench- 
ed so  closely  on  the  unquestionable  power  of  the 
States  over  the  law  of  contracts ;  but  had  the  same 
law  which  declared  void  contracts  not  written  up- 
on stamped  paper,  declared,  that  every  person 
holding  such  paper  should  be  entitled  ta  bring 
ibis  action  '^  in  any  Circuit  Court''  of  the  United 
States,,  it  is  confidently  believed  that  there  could 
have  been  but  one  opinion  on  the  constitutional- 
ity of  such  a  provision.  The  whole  jurisdiction 
over  contracts,  might  thus  have  been  taken  from 
the  State  Courts,  and  conferred  upon  those  of  the 
United  States.  Nor  would  the  evil  have  rested 
there ;  by  a  similar  exercise  of  power,  imposing  a 
stamp  on  deeds  generally,  jurisdiction  ^^mr  the 
territory-  of  the  State,  whoever  might  be  parlies, 
even  between  citizens  of  the  same  State — jurisdic- 
tioa  of  suits  instituted  for  the  recovery  of  legacies 
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or  distributive  portions  of  intestates'  estates — ^juris-  1 824. 
dictioni  in  fact,  over  almost  every  possible  case,  ^"^^^^^ 
might  be  transferred  to  the  Courts  of  the  United  ▼• 
States.  Wills  may  be  required  to  be  executed  on 
stamped  paper ;  taxes  may  be,  and  have  been,  im- 
posed upon  legacies  and  distributions ;  and,  in  all 
such  cases,  there  is  not  only  a  possibility,  but  a 
probability,  that  a  question  may  .arise,  involving 
the  constitutionality,  construction,  &c.  of  a  law  of 
the  United  States.  If  the  circumstance,  that  the 
questions  which  the  case  involves,  are  to  determine 
its  character,  whether  those  questions  be  made  in 
the  case  or  not,  then  every  case  here  alluded  to, 
may  as  well  be  transferred  to  the  jurisdiction  of 
the  United  States,  as  those  to  which  this  Bank  i9 
a  party.  But  still  farther,  as  was  justly  insisted 
in  argument,  there  is  not  a  tract  of  land  in  the  Uni- 
ted States,  acquired  under  laws  of  the  United 
States,  whatevejc^  be  the  number  of  mesne  trans- 
fers that  it  may  have  undergone,  over  which  the 
jurisdiction  of  the  Courts  of  the  United  States 
might  not  be  extended  by  Congress,  upon  the  ve- 
ry principle  on  which  the  right  of  suit  in  this  Bank 
is  here  maintained.  Nor  is  the  case  of  the  alien^ 
put  in  argument,  at  all  inapplicable.  The  one 
acquires  its  character  of  individual  property,  as  the 
other  does  his  political  existence,  under  a  law  of  the 
United  States ;  and  there  is  not  a  suit  which  may 
be  instituted  to  recover  the  one,  nor  an  action  of 
ejectment  to  be  brought  by  the  other,  in  which  a 
right  tcquired  under  a  law  of  the  United  States, 
does  not  lie  as  essentially  at  the  basis  of  the  right 
of  action,  as  in  the  suits  brought  by  this  Bank. 
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1824.  It  18  no  answer  to  the  argument,  to  say,  that  the 
law  of  th?  United  States  is  but  ancillary  to  the 
constitution,  as  to  the  alien ;  for  the  constitutioa^ 
could  do  nothing  for  him  without  the  law :  and, 
whether  the  question  be  upon  law  dr  constitution, 
still  if  the  possibility  of  its  arising  be  a  sufficient 
circumstance  to  bring  it  within  the  jurisdiction  of 
the  United  States  Courts,  that  possibility  exists 
with  regard  to  every  suit  affected  by  alien  disa- 
bilities; to  real  actions  in  time  of  peace — ^to  all 
actions  in  time  of  wan 

I  cannot  persuade  myself,  then,  that,  with  these 
palpable  consequiences  in  view.  Congress  ever 
could  have  intended  to  vest  in  the  Bank  of  the 
United  States,  the  right  of  suit  to  the  extent  here 
claimed.  And,  notwithstanding  the  confidence 
with  which  this  point  has  been  argued,  an  exami- 
nation of  the  terms  of  the  act,  and  a  consideration 
of  them  with  a  view  to  the  context^  will  be  found 
to  leave  it  by  no  means  a  clear  case,  that  such  is 
the  legal  meaning  of  the  act  of  incorporation. 
To  be  sure^if  %e  act  had  simply  and  substantively 
given  the  right  ''to  sue  and  be  sued  in  the  Circuit 
Courts  of  the  United  States,"  there  could  have 
been  no  question  made  upon  the  construction  of 
those  words.  But  such  is  not  the  fact.  The 
words  are,  not  that  the  Bank  shall  be  made  able 
and  capable  in  law,  to  sue,  ^c,  but  that  it  shall, 
'<by  a  certain  name,"  be  made  able  and  capa- 
ble in  law  to  do  the  various  acts  therein  enur 
merated.  And  these  words,  under  the  force  of 
which  this  suit  is  instituted,  are  found  in  the 
ordinary  incorporating  clause  of  this  act,  a  clause 
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which  18  well  understood  to  be,  and  which  this  1824. 
Court,  in  the  case  of  DeveauXy  hasrecogniscdtobe, 
littl  e  more  than  the  mere  common  place  or  formula 
of  sue  h  an  act.  The  name  of  a  corporation  is 
the  symbol  of  its  personal  existence ;  a  misnomer 
there  is  fatal  to  a  suit,  (and  still  more  fatal  as  to 
other  transactions.)  By  the  incorporating  clause, 
a  name  is  given  it,  and,  with  that  name,  a  place 
among  created  beings ;  then  usually  follows  an 
enumeration  of  the  ordinary  acts  in  which  it  may 
personate  a  natural  man ;  and  aroongthose  acts, 
the  right  to  sue  and  be  sued,  of  which  the  Court, 
in  Deveaux^s  case,  very  correctly  remarks,  that  it 
is  ^*  a  power  which  if  not  incident  to  a  corporation, 
is  conferred  by  every  incorporating  act,  and  is  not 
understood  to  enlarge  the  jurisdiction  of  any  par- 
ticular Court,  but  to  give  a  capacity  to  the  corpo- 
ration to  appear  as  a  corporation  in  any  Court 
which  would  by  law  have  cognizance  of  the  cause  • 
if  brought  by  individuals.''  With  this  qualifica- 
tion, the  clause  in  question  will  be  construed,  as  an 
enumeration  of  incidents,  instead  of  a  siring  of 
enactments;  and  such  a  construction  is  strongly 
countenanced  by  the  concluding  sentence  of  the 
section ;  for,  after  running  through  the  whole  rou- 
tine of  powers,  most  of  which  are  unquestionably 
incidental,  and  needed  no  enactment  to  vest  them, 
it  concludes  thus :  ''and  generally  to  do  and  exe« 
cute  all  and  singular  the  acts,  matters,  and  things, 
which  to  them  it  shall  and  may  appertain  to  do.'' 
And,  in  going  over  the  act,  it  will  be  found,  that 
whenever  it  is  contemplated  to  vest  a*  power  not 
incidental,  it  is  done  by  a  specific  provision,  made 
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1824»     the  subject  of  a  distinct  clause ;  such  is  that  power 
to  transact  the  buaiaeas  of  the  loan-office  of  the 
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of  the  act,  which  atrikingly  exhibita  the  light  in 
which  the  law-makers  considered  the  iocorporating 
clause.     I  mean  the  tenth  i  which,  notwithstand- 
ing that  the  aaxne  clause  in  the  seventh  section, 
which  is  supposed  to  confer  this  sweeping  power 
to  sue,  confers  also,  in  terms  equally  con^relien- 
iive,  the  power  to  make  laws  for  the  instituttoD, 
and  **  to  do  and  execute  all  and  singular  the  mat-- 
ters  and  things,  which  to  them  it  shall  and  may 
appertain  to  do,''  contains  an  enactment  in  the 
following  words:  ^^that  they  shall  have  power  to 
appoint  such  officers^  clerks,  and  servants,  under 
them,  for  executing  the  business  of  the  corpora^ 
tion>  and  to  allow  them  such  compensation  for 
their  services  respectively,  as  shall  be  reasonable; 
and  shall  be  capable  of  exercising  such  other 
powers  and  authorttiea  for  the  well  governing  and 
ordering  the  officers  of  the  said  corporation,  as 
shall  be  prescribed  by  the  laws,  regulations,  and 
ordinances,  of  the  same  ;"   a  section  which  would 
have  been  akogether  unnecessary,  had  the  seventh 
section  been  considered  as  enacting,   instead  of 
enumerating  and  Umiting^t     I  consider  the  incor- 
porating clause^  then,  not  as  purporting  the  absolute 
investment  of  any  power,  but  as  the  usual  and  for- 
mal declaration  of  the  extent  to  which  this  artifi- 
cial should  personate  tho  natural  person,  in  the 
transactions  incident  to  ordinary  life,  or  to  the  pe* 
culiar  objects  of  its  creation  ;  and,  therefore^  Dot 
Testing  the  right  to  sue  in  the  Courts  of  the  United 
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States,  but  only  the  right  of  personating  the  na-  1834. 
tural  man  in  the  Courts  of  the  United  States,  as  it 
might,  upon  general  principles,  in  any  other  Courts 
of  competent  jurisdiction.  •  And  this,  I  say,  is  con- 
sonant to  the  decision  in  Dtfte€m£»  case,  and  sus- 
tained by  abundant  evidence  oq  the  face  of  the  act 
itself.  Indeed,  any  other  view  of  the  effect  of  the 
section,  converts  some  of  its  provisions  into  abso- 
lute nonsense. 

It  has  been  argued,  and  I  have  no  objection  to 
admit,  that  the  phraseology  of  this  ^ct  has  been 
varied  from  that  incorporating  the  former  Bank, 
with  a  view  to  meet  the  decision  in  Dneaux^s  case« 
But  it  is  perfectly  obvious,  that  in  the  prosecution 
of  that  design,  the  purport  of  l>ev«a«x'«  case  has 
been  misapprehended.  The  Court  there  decide, 
that  the  jurisdiction  of  the  United  States  de- 
pended, (1 .)  on  the  character  of  the  cause,  (2.) 
on  the  character  of  the  parties ;  that  the  Judi- 
ciary Act  confined  the  jurisdiction  of  the  Circuit 
Courts  to  the  second  class  of  cases,  and  the  in- 
corporating act  contained  no  words  that  pur^ 
ported  to  carry  it  further.  Whether  the  legisla- 
tive j)ower  of  the  United  States  cbuld  extend  it  as 
far  as  is  here  insisted  on,  or  what  words  ^ould  be 
adequate  to  that  purpose,  the  case  neither  called 
on  the  Court  to  decide,  nor  has  it  proposed  to  de- 
cide. If  any  thing  is  to  be  inferred  from  that  de- 
cision on  those  points,  it  ifil  unfavourable  to  the 
sufficiency  of  the  words  inserted  in  the  present 
act.  For,  the  argument  of  the  Court  intimates, 
that  where  the  Legislature  propose  to  give  juris- 
diction to  the  Courts  of  the  United  States,  they  do 
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1824.     it  by  a  separate  provisiony  as .  in  the  case  of  tlie 
^^^^  action  of.  debt  for  exceeding  the  sum  authorized 
VT  o  n  .    to  be  loaned.    And  on  the  words  of  the  incorpo- 
rating  section,  it  makes  this  remark, ''  that  it  is  not 
understood  to  enlarge  the  jurisdiction  of  any  parti^ 
cular  Court,  but  to  give  a  capacity  to  the  corporation 
to  appear  as  a  corporation  in  any  Court,  which 
would  by  law  have  cognizance  of  the  cause  if 
brought  by  individuals.     If  jurisdiction  is  fiven  by 
this  clause  to  the   federal  Courts,  it  is  equally 
given  to  all  Courts  having  original  jurisdiction* 
and  for  all  sums,  however  small  they  be.'*    Now, 
the  difference  of  phraseology  between  the  former 
act  and  the  present,  in  the  clause  in  question,  is 
this :  the  former  has  these  words,  '^may  sue  and 
be  sued,  ^c.  in  Courts  of  record  or  any  other 
place  whatsoever;''  the  present  act  has  substi- 
tuted these  words,  'Mn  all  State  Courts  having 
competent  jurisdiction,  and  in  any  Circuit  Court 
of  the   United   States."    Now,  the  defect  here 
could  not  have  been  the  want  of  adequate  words, 
had  the  intent  appeared  to  have  been,  to  enlarge 
the  jurisdiction  of^any  particular  Court.     For,  if 
the  Circuit  Courts  were  Courts  of  record^  the 
right  of  suit  given  was  as  full  as  any  other  words 
could  have  made  it.     But,  as  the  Court  in  its  own 
words  assigns  the  ground  of  its  decision,  the  clause 
could  not  have  been  intended  to  enlarge  the  ju- 
risdiction of  the  State  Courts,  and  therefore  could 
not  have  been  intended  to  en'  rge  that  of  the 
federal  Courts,  much  less  to  h  /e  extended  it  to 
the  smallest  sum  possible.    Therefore  it  concludes, 
that  the  clause  is  one  of  mere  enumeration,  con- 
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taining,  as  it  expresses  it,  *^  the  powers  which,  if  1824. 
not  incident  to  a  corporation,  are  conferred  by  ^"^^^^ 
every  incorporating  act,  and  are  not  understood  to  ^^  ^^^ 
enlarge,*^  &c.  If,  then,  this  variation  had  in  view 
the  object  which  is  attributed  to  it,  the  words  in- 
tended to  answer  that  object  have  been  inserted  so 
unhappily  as  to  neutralize  its  influence ;  but,  I 
think  It  much  more  consistent  with  the  respect 
due  to  the  draftsman,  who  was  known  to  have 
been  an  able  lawyer,  to  believe  that,  with  such 
an  object  in  view,  he  would  have  pursued  a  much 
more  plain  and  obvious  course,  and  given  it  a 
distinct  and  unequivocal  section  to  itself,  or  at 
least  have  worded  it  with  more  marked  attention. 
This  opinion  is  further  supported,  by  considering 
the  absurdities  that  a  contrary  opinion  would  lead 
to. 

A  literal  translation  of  the  words  in  question  is 
impossible.  Nothing  but  inconsistencies  present 
themselves,  if  we  attempt  to  apply  it  without  a  re- 
ference to  the  laws  and  constitution  of  the  United 
States,  forming  together  the  judicial  system  of  the 
Union.  The  words  are,  ^^  may  sue  and  be  sued, 
&c.,  in  any  State  Court  having  competent  juris- 
diction, and  in  any  Circuit  Court  of  the  United 
States.''  But  why  should  one  member  of  the 
passage  be  entitled  to  an  enacting  effect,  and  not 
the  residue  ?  Yet,  who  will  impute  to  the  Legisla- 
ture or  the  draftsman,  and  intention  to  vest  a  ju- 
risdiction by  these  words  in  a  State  Court  ?  I  do 
not  speak  of  the  positive  effect ;  since  the  failure 
of  one  enactment,  because  of  a  want  either  of 
power  to  give  or  capacity  to  receive,  will  not  con- 
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1824.     trol  the  effect  as  to  any  other  enactment.    I  apeak 
^•^^^^  of  the  intent  or  understanding  of  the  law-maker ; 
▼.       who  must  have  used  these  words,  as  applicable  to 
'  '   ^    the  State  Courts,  in  an  enacting  sense,  if  we  sup- 
pose him  to  have  used  them  in  that  sense,  .as  to  the 
Courts  of  the  United  States.     Yet  I  shoirid  be 
very  unwilling  to  impute  to  him,  or  to  'the  Le- 
gislature of  the  country,  ignorance  of  the  fact, 
that  such  an  enactment,  if  it  was  one,  could  not 
give  a  right  to  sue  in  the  State  Courts,  if  the  right 
did  not  exist  without  it.    Or,  in  fact,  ithat  ^uch 
enactment  was  altogether  unnecessary,  if  the  le- 
gislative power,  which  must  give  effect  to  such  an 
enactment,  was  adequate  to  constitute  effectually 
this  body  corporate. 

But  why  should  this  supposed  enactment  go 
still  farther,  and  confer  tlie  capacity  to  be  sued, 
as  well  as  to  sue,,  either  in  the  Courts  of  the  one 
jurisdiction  or  the  other  ?  Did  the  lawgivers  sup- 
pose that  this  corporation  would  not  be  subject  to 
suit,  without  an  express  enactment  for  that  pur- 
pose also?  Or  was  it  guilty  of  the  more  unaccount- 
able mistake,  of  supposing  that  it  could  confer  up- 
on individuals,  indiscriminately,  this  privilege  of 
bringing  suits  in  the  Courts  of  the  Uni«\/a  States 
against  the  Bank  ?  that  too,  for  a  cause  of  action 
originating,  say,  in  work  and  labour,  or  in  a  spe- 
.  cial  action  on  the  case,  or  perhaps,  ejectment  to 
try  title  to  land  mortgaged  by  a  person  not  having 
the  estate  in  him,  or  purchased  of  a  tortious  hold- 
er for  a  banking  house  ?  I  cannot  acquiesce  in  the 
supposition ;  and  yet,  if  cmeis  an  enactment^  and ' 
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lakes  effect  as  such,  they  are  all  enactmentSy  for     1824. 
they  are  uttered  eodemfiatu. 

My  owD  conclusion  is,  that  none  of  them  are 
enactments,  but  all  merely  declaratory;  or,  at' 
most,  only  enacting,  in  the  words  of  the  Court,  in 
the  case  of  Deveaux^  that  the  Bank  may,  by  its 
corporate  name  and  metaphysical  existence,  bring 
suit,  or  personate  the  natural  man,  in  the  Courts 
specified,  as  though  it  were  in  fact  a  natural  per- 
son ;  that  is,  in  those  cases  in  which,  according  to 
existing  laws,  suits  may  be  brought  in  the  Courts 
specified  respectively. 

Indeed,  a  more  unrestricted  sense  given  to  the 
words  of  the  act,  could  not  be  carried  into  execu- 
tion ;  a  literal  exercise  of  the  right  of  suit,  sup- 
posed to  be  granted,  would  be  impossible.  Can 
the  Bank  of  the  United  States  be  sued  (in  the  li- 
teral language  of  the  act)  ''in  any  Circuit  Court 
of  the  United  States  ?''  in  that  of  Ohio,  or  Loui- 
siana, for  instance?  Locality,  in  this  respect, 
cannot  be  denied  to  such  an  institution ;  or,  at 
least,,  it  is  only  incidentally,  by  distress  infinite,  or 
attachment,  for  instance,  that  such  a  duit  could  be 
maintained.  Nor,  on  the  other  hand,  could  the 
Bank  sue  literally  in  any  Circuit  Court  of  the  Uni- 
ted States.  It  must,  of  necessity,  be  confined  to 
the  Circuit  Court  of  that  district  in  which  the  de-< 
fendant  resides,  or  is  to  be  found.  And  thus,  at 
last,  we  circumscribe  these  general  words,  by  re- 
ference to  the  judicial  system  of  the  United  States, 
as  it  existed  at  the  time.  And  why  the  same  re- 
•triction  should  not  have  been  imposed  as  -  to 
amount,  which  is  imposed  as  to  all  other  suitors, 
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1824^     to  wit,  500  dollars  and  upwards,  is  to  me  inscruta- 
^-J^  f^^  ble,  except  on  the  supposition  that  this  clause  was 
ftbo       not  intended  for  any  other  purpose  than  that  which 
U.  S.  Bank,  j  j^^^^  supposed.    The  United  States  have  suffer- 
ed no  other  suitors  to  institute  a  suit  in  it9  Courts 
for  less  than  that  sum,  and  it  is  hard  to  conceive 
why  the  Bank  should  be  permitted  to  institute  a 
suit  to  recover,  if  it  will,  a  single  cent.    This  con- 
sideration is  expressly  drawn  into  notice  by  this 
Court,  in  the  case  of  Deveauxj  and  if  it  was  enti- 
tled to  weight  then,  in  fixing  the  construction  of 
the  incorporating  section,  I  see  no  reason  why  it 
should  be  unnoticed  now. 

I  will  dwell  no  longer  on  a  point,  which  is  in 
fact  secondary  and  subordinate ;  for  if  Congress 
can  vest  this  jurisdiction,  and  the  people  will  it, 
the  acf  may  be  amended,  and  the  jurisdiction  vest- 
ed. I  next  proceed  to  consider,  more  distinctly, 
the  constttutionnl  question,  on  the  right  to  vest 
the  jurisdiction  to  the  extent  here  contended  for. 

And  here  I  must  observe,  that  I  altogether  mis- 
understood the  counsel,  who  argued  the  cause  for 
the  plaintiff  in  error,  if  any  of  them  contended 
against  the  jurisdiction,  on  the  ground  that  the 
cause  involved  questions  depending  on  general 
principles.  No  one  can  question,  that  the  Court 
which  has  jurisdiction  of  the  principal  question, 
must  exorcise  jurisdiction  over  every  question. 
Neither  did  1  understand  them  as  denying,  that 
if  Congress  could  confer  on  the  Circuit  Courts 
appellate,  they  could  confer  original  jurisdiction* 
The  argument  went  to  deny  the  right  to  assume 
jurisdiction  on  n  mere  hypothesis,    ft  was  one  of 
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deacriptioD,  identity,  definition;  they  contended,     1824. 
that  untd  a  question  involving  the  construction  or  ^^^>^^ 
administration  of  the  laws  of  the  United  States       %. 
did    actually  arise,   the  coitu  federii  was  not  ^*  ®'.^"''' 
presented,  on  which  the  constitution  authorized 
the  government  to  take  to  itself  the  jurisdiction  of 
the  cause.    That  until  such  a  question  actually 
arose,  until  such  a  case  was  actually  presented, 
nan  constat,  but  the  cause  depended  upon  ge* 
neral  principles,  exclusively  cognizable  in  the  State 
Courts ;  that  neither  the  letter  nor  the  spirit  of  the 
constitution  sanctioned  the  assumption  of  juris- 
diction on  the  part  of  the  United  States  at  any  pre- 
vious stage. 

And  this  doctrine  has  my  hearty  concurrence  in 
its  general  application.  A  very  simple  case  may 
be  stated,  to  illustrate  its  bearing  on  the  question 
of  jurisdiction  between  the  two  governments.  By 
virtue  of  treaties  with  Great  Britain,  aliens  holding 
lands  were  exempted  from  alien  disabilities,  and 
made  capable  of  holding,  aliening,  and  transmit- 
ting their  estates,  in  common  with  natives.  But 
why  should  the  claimants  of  such  lands,  to  all 
eternity,  be  vested  with  the  privilege  of  bringing 
an  original  suit  in  the  Courts  of  the  United  States? 
It  is  true,  a  question  might  be  made,  upon  the  ef- 
fect of  the  treaty,  on  the  rights-  claimed  by  or 
through  the  alien ;  but  until  that  question  does 
arise,  nay,  until  a  decision  against  the  right  takes 
place,  what  end  has  the  United  States  to  subserve 
in  claiming  jurisdiction  of  the  cause  ?  Such  is 
the  present  law  of  the  United  States,  as  to  all  but 
this  one  distinguished  party ;  and  that  law  was 
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1824.  passed  when  the  (bctrines,  the  views,  and  ends  of 
the  constitution,  were,  at  least,  as  well  understood 
as  thej  are  at  present.  I  attach  much  importance 
to  the  25th  section  of  the  judiciary  act,  not  only 
as  a  measure  of  policy,  but  as  a  cotemporaneous 
exposition  of  the  constitution  on  this  subject ;  as 
an  exposition  o(  the  wards  of  the  constitution,  de- 
duced from  a  knowledge  of  its  views  and  policy. 
The  object  was,  to  secure  a  uniform  construction 
and  a  steady  execution  of  the  laws  of  the  Union. 
Except  as  far  as  tliis  purpose  might  require,«the  ge- 
neral government  had  no  interest  in  stripping  the 
State  Courts  of  their  jurisdiction ;  their  policy 
would  rather  lead  to  avoid  incumbering  themselves 
with  it.  Why  then  should  it  be  vested  with  juris- 
diction in  a  thousand  cai  scs,  on  a  mere  possibility 
of  a  question  arising,  w..ich  question,  at  last,  does 
not  occur  in  one  of  them  ?  Indeed,  I  cannot  per- 
ceive how  such  a  reach  of  jurisdiction  can  be  as- 
serted, without  changing  the  reading  of  the  con- 
stitution on  this  subject  altogether.  The  judicial 
power  extends  only  to  ^'  cases  arising,"  that  is,  ac- 
tual, not  potential  cases.  The  framers  of  the  con- 
stitution knew  better,  than  to  trust  such  a  quo  mi" 
nui  fiction  in  the  hands  of  any  government. 

I  have  never  understood  any  one  to  question  the 
right  of  Congress  to  vest  original  jurisdiction  in 
its  inferior  Courts,  incases  coming  properly  with- 
in the  description  of  ^^  cases  arising  under  the  laws 
of  the  United  States;"  but  surely  it  must  first  be 
ascertained,  in  some  proper  mode,  that  the  cases 
are  such  as  the  constitution  describes.  By  pos- 
sibility, a  constitutional  question  may  be  raised  in 
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any  conceivable  suit  that  may  be  instituted ;  but  1824. 
that  would  be  a  very  insufficient  ground  for  assu-  ^^^^T!^ 
ming  universal  jurisdiction;  and  yet,  that  a  ques-  ▼. 
tion  has  been  made,  as  that,  for  instance,  on  the  ^*^-^*^' 
Bank  charter,  and  may  again  be  made,  seems  still 
worse,  as  a  ground  for  extending  jurisdiction. 
For,  the  folly  of  raising  it  again  in  every  suit  insti- 
tuted by  the  Bank,  is  too  great,  to  suppose  it  pos* 
sible.  Yet  this  supposition,  and  this  alone,  would 
seem  to  justify  vesting  the  Bank  with  an  unlimited 
right  to  sue  in  the  federal  Courts.  Indeed,  I  can- 
not perceive  how,  with  ordinary  correctness,  a 
question  can  be  said  to  be  involved  in  a  cause, 
which  only  may  possibly  be  made,  but  which,  in 
fact,  is  the  very  last  question  that  there  is  any  pro- 
bability will  be  made ;  or  rather,  how  that  can  any 
longer  be  denominated  a  question,  which  has  been 
put  out  of  existence  by  a  solemn  decision.  '  The 
constitution  presumes,  that  the  decisions  of  the  su- 
preme tribunal  will  be  acquiesced  in ;  and  after 
disposing  of  the  few  questions  which  the  consti- 
tution refers  to  it,  all  the  minor  questions  belong 
properly  to  the  State  jurisdictions,  and  never  were 
intended  to  be  taken  away  in  mass. 

Efforts  have  been  made  to  fix  the  precise  sense 
of  the  constitution,  when  it  vests  jurisdiction  in  the 
general  government,  ^in  '*  cases  arising  under  the 
laws  of  the  ^Tnited  States.''  To  me,  the  question 
appears  susceptible  of  a  very  simple  solution;  that 
all  depends  upon  the  identity  of  the  case  suppo-  , 
sed ;  according  to  which  idea,  a  case  may  be  such 
in  its  very  existence,  or  it  may  become  such  in  its 
progress.     An  action  may  <<  live,  move,  and  h{tve 


888  CASES  IN  THE  SUPREME  COURT 

1824.     its  being/'  in  a  law  of  the  United  States;  such  10 
that  given  for  the  violation  of  a  patent-right,  and 
fom  or  five  different  actions  given  by  this  act  of 
incorporation ;  particularly  that  against  the  Presi- 
dent and  Directors  for  over-issuing;  in  all  of  which 
cases  the  plaintiff  must  count  upon  the  law  itself 
as  the  ground  of  his  action.    And  of  the  other  de- 
scription, would  have  been  an  action  of  trespass,  in 
this  case,  had  remedy  been  sought  for  an  actual 
levy  of  the  tax  imposed.    Such  was  the  case  of  the 
former  Bank  against  Deveaux,  and  many  others 
that  have  occurred  in  this  Court,  in  which  the  suit, 
in  its  form,  was  such  as  occur  in  ordinary  cases, 
but  in  which  the  pleadings  or  evidence  raised  the 
question  on  the  law  or  constitution  of  the  United 
States.    In  this  class  of  cases,  tlie  occurrence  of  a 
question  makes  the  case,  and  transfers  it,  as  pro- 
vided for  under  the  twenty-fifth  section  of  the  Ju- 
diciary Act,  to  the  jurisdiction  of  the  United  States. 
And  this  appears  to  me  to  present  the  only  sound 
and  praictical  construction  of  the  constitution  on 
this  subject ;  for  no  other  cases  does  it  regard  as 
necessary  to  place  under  the  control  of  the  general 
government.     It  is  only  when  the  case  exhibits 
one  or  the  other  of  these  characteristics,  that  it  is 
acted  upon  by  the  constitution.    Where  no  ques- 
tion is  raised,  there  can  be  no  contrariety  of  con- 
struction ;  and  what  else  had  the  constitution  to 
guard  against?    As  to  cases  of  the  first  descrip- 
tion, ex  necessitate  rei^  the  Courts  of  the  United 
States  must  be  susceptible  of  original  jurisdiction; 
and  as  to  all  other  cases,.  I  should  hold  them,  also, 
susceptible  of  original  jurisdiction,  if  it  were  prac^ 
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Ucable,  iii  the  nature  of  things,  to  make  out  the  1824. 
defimdon  of  the  cHee,  to  aa  to  bring  it  under  the  ^^^^^^ 
eonttitution  judicially,  upon  an  original  suit.  But  ▼. 
until  the  plaintiff  can  control  the  defendant  in  his  ^'  ^'  ^*^ 
pleadings,  I  see  no  practical  mode  of  determining 
when  the  case  does  occur,  otherwise  than  by  per- 
mitting the  cause  to  advance  until  thd  case  for 
which  the  jionstitutioB  provides  shall  actually  arise. 
If  it  never  occurs,  there  can  be  nothing  to  complain 
of;  and  such  are  the  provisions  of  the  twenty-fifth 
section.  The  catise  might  be  transferred  to  the 
Gireutt  Cooit  before  an  adjudication  takes  place; 
but  I  can  perceive  no  earlier  stage  at  which  it  can 
posmbly  be  predicated  of  such  a  case,  that  it  is  one 
within  the  c<Hijrtitution;  nor  any  possible  necessity 
iSr  trenslerrin^  it  then,  or  until  the  Court  has  acted 
upon  it  to  the  prejudice  of  the  claims  of  the  United 
States.  It  is  not,  therefore,  because  Congress  may 
not  vest  an  original  jurisdiction,  where  they  can 
constitutionally  vest  in  the  Circuit  Courts  €fppeliaU 
jurisdiction,  that  I  object  to  this  general  grant  of  the 
right  to  sue ;  but,  because  that  the  peculiar  nature 
of  this  jurisdiction  is  such,  as  to  render  it  impossi- 
ble to  exercise  it  in  a  strictly  original  fonn»  and 
because  the  principle  of  a  possible  occurrence  of 
a  question  as  a  ground  of  jurisdiction,  is  tran- 
scending the  bounds  of  the  constitution,  and  pla-^ 
cing  it  on  a  ground  whicti  will  admit  of  an  emar^ 
numi  acceirion^  if  not  an  tmlimited  aaumpHanf 
of  jurisdiction. 

But,  dismissing  the  question  of  posnbility,  which, 
I  must  think,  would  embrace  every  other  case  as 
well  as  those  to  which  this  Bank  is  a  party,  in  what 
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1824.  06086  can  it  b6  predicated  of  this  case,  that  it  in 
'^^y^^  one  arising  under  a  laiif  of  the  United  States?  It 
▼.  cannot  be  denied,  that  jurisdiction  of  this  suit  in 
U.s.BiDk.  ^qii^^y  could  not  be  entertained,  unless  the  Court 
could  hav^  bad  jurisdiction  of  the  action  of  tres- 
pass, which  this  injunction  wfui  intended  to  anti- 
cipate. And,  in  fact,  there  is  no  question,  that  the 
Bank  here  maintains,  that. the  right  to  sue  extends 
to  common  trespass,  as  well  as  to  contracts,  or  any 
other  cause  of  action.  But  suppose  trespass  in 
the  common  form  instituted;  the  declaration  is 
general,  and  the  defendant  pleads  not  guilty,  and 
goes  to  trial*  Where  is  the  feature  in  such  a 
cause  that  can  give  the  Court  jurisdiction  ?  What 
question  arises  under  a  law  of  the  United  States? 
or  what  question  that  must  not  be  decided  exclu- 
sively upon  the  lex  2ocf,  upon  State  laws  ?  Take 
also  the  case  of  a  contract,  and  in  what  sense  can 
it  be  correctly  predicated  of  that,  that  in  common 
with  every  other  act  of  the  Bank,  it  arises  out  of 
the  law  that  incorporates  it?  May  it  not  with 
equal  propriety  be  asserted,  that  all  the  crimes  and 
all  the  controversies  of  mankind,  arise  out  of  the 
fiat  that  called  their  progenitor  into  existence  ?  It 
is  not  because  man  was  created,  that  he  commits  a 
trespass,  or  incurs  a  debt ;  but  because,  being  in- 
dued with  certain  faculties  and  propensities,  he  is 
led  by  an  appropriate  motive  to  the  one  action  or  the 
Other.  Sound  philosophy  attributes  effects  to  their 
proximate  causes.  It  is  but  pursuing  the  grade  of 
creation  from  one  step  to  another,  to  deduce  the 
acts  of  this  Bank  from  State  law,  or  even  divine 
law,  with  as  much  correctness  as  from  the  law  of 
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its  immediate  creation.  Its  contracts  arise  under  1824. 
its  own  acts,  and  not  under  a  law  of  the  United 
States;  so  far  from  it,  indeed,  that  their  effecti 
their  construction,  their  limitation,  their  concoc-*  ^-S-^*"^ 
tion,  are  all  the  creatures  of  the  respective  State 
laws  in  which  they  originate.  There  is  a  satis- 
factory illustration  of  the  distinction  between  con- 
tracts which  draw  their  existence  from  statutes, 
and  those  which  originate  in  the  acts  of  man,  af- 
forded by  this  act  of  incorporation  itself.  It  will 
be  unnecessary  to  look  beyond  it.  The  action  of 
debt  before  alluded  to,  given  by  the  ninth  clause 
of  the  seventh  section,  against  the  directors,  to  any 
one  who  will  sue,  is  one  of  those  factitious  or  sta- 
tute contracts  which  exist  in,  and  expire  with,  the 
statute  that  creates  it.  Not  so  with  the  ordinary 
contracts  of  the  Bank;  upon  the  expiration  of  the 
charter,  they  would  be  placed  in  the  state  of  the 
credits  of  an  intestate  before  administration ;  there 
is  no  one  to  sue  for  them ;  but  the  moral  obliga- 
tion would  remain,  and  a  Court  of  equity  would 
enforce  it  against  their  debtors,  at  the  suit  of  the 
individual  stockholders.  Nor  would  this  be  on  the 
principle  of  contracts  executed  under  power  of 
attorney;  for,  the  law  applicable  to  principals 
would  govern  every  question  in  such  causes.  All 
the  acts  of  the  corporation  are  executed  in  their 
ottn  right,  and  not  in  the  right  of  another.  A 
personal  existence,  with  all  its  incidents,  is  given 
to  theoQ,  and  it  is  in  right  of  that  existence  that 
they  are  capable  of  acting,  and  do  act. 

Ndf,  indeed,  in  another  point  of  view,  is  it 
strictly  predicable  of  this  Bank,  that  its  acts  arise 
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]8SI4«  out  of,  because  its  existence  is  drawn  from,  a  law  of 
the  United^  States.  It  is  because  it  is  ineorpara^ 
ted^  not  because  incorporated  by  a  Imo  of  the  Ui^ 
ted  StaUSf  that  it  is  made  capeble  of  exercising 
certain  powers  incidentally,  and  of  being  vested 
with  others  expressly.  The  same  effects  would 
follow,  if  incorporated  by  any  other  competent  le- 
gislative power.  The  law  of  the  United  States 
creatf  s  the  Bankr  and  the  common  law,  or  State 
law  more  properly^  takes  it  up  and  makes  it  what 
it  is.  Who  can  deny,  that  in  many  points  the  in- 
cidents to  such  an  institution  may  vary  in  different 
StatesV  although  its  existence  be  derived  from  the 
general  goverpment?  It  is  the  case  with  the  natu- 
rid  alien,  when  adopted  into  the  national  family. 
Hia  rights,  duties,  powers,  &c.,  receive  always  a 
shade  from  the  lex  loci  of  the  State  in  which  he 
fi^^s  his  domicil. 

jf  this  light  to  sue  could  be  vested  at  all  in  the 
Bank,  it  is  obvious  that  it  must  have  been  for  oae  or 
more  of  three  causes:  1.  That  a  law  of  the  United 
States  incorporated  it;  2.  That  a.law  of  the  United 
States  vested  in  it  the,  power  to  sue ;  or,  3.  That 
the  pov^^r  to  defend  itself  from  trespasses  as  ap- 
I^cable  to  this, case  strictly*  or  to  contract  debts 
aa  applicable  to  the  <jeorgia  case,  was  conferred 
on  it  by  a  law  of  the  United  States  expressly. 

The  first  I  have  considered.  On  the  second,  no 
one  would  have  the  hardihood  to  contend,  that  such 
a  grant  has  any  efficacy,  unless  the  suits  come 
within  the  description  of  cases  arising  under  a 
law  of  the  United  States,  independently  of  the 
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grant  of  the  right  to  sue ;  and  it  only  remauui  to     18S4^ 
add  a  few  more  remarks  on  the  third  ground.  ^"^iSu^ 

Of  the  power  to  repel  trespasses,  and  to  enter       t« 
into  eontractSi  as  mere  incidents  to  its  creation,  I 
trust  I  have  shown,  that  neither  coqies  within  the 
description  of  a  case  arising  jinder  a  law  of  thei 
United  States.  But  where  will  we  find,  in  the  law 
in  question,  any  express  grant  of  power  relative  to 
either  ?    The  contracts  on  which  the  Georgia  case 
IS  founded,  are  declared  on  as  common  promissory 
notes,  payable  to  bearer.      Now,  as  mere  inci* 
dents,  I  have  no  doubt  of  an  action  being  sustain- 
able in  a  State  Court  in  both  cases.    But  if  an 
express  grant  is  relied  on,  as  bringing  this,  or  the 
case  of  a  conU-act,  within  the  description  ot^a 
case  arising  under  a  law  of  the  United  States,'* 
then  I  look  through  the  law  in  vain  for  any  express 
grant,  either  to  make  the  contract,  or  repel  the 
trespass*     It  is  true,  the  sweeping  terms  with 
which  the  incorporating  section  concludes,  import, 
that  ^by  that  name  it  shall  and  may  be  lawful  for 
the  Bank  to  do  and  execute  all  and  singular  tl)a 
acts,  matters,  and  things^  which  to  them  it  shall  and 
inay  appertain  to  do."    But  this  contains  no  grant 
of  either,  since  the  inquiry,  at  last,  must  be  into 
the  incidents  bf  such  an  institution,  and,  as  inci- 
dents, they  needed  not  these  words  to  sustain 
them ;  nor  could  those  words  give  any  more  fdrea 
to  the  right.     So  that,  at  last,  we  are  refhrred  to 
the  mere  fact  of  its  corporate  existence,  for  the 
Ikssis- of  either  of  the  actions,  or  either  of:  the 
powers 'here  insisted  on,  as  bringing  ^ijs.eaqse 
wjiihin  the  constitutional  definition.    Hfiwig  K.  ler 
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1824.    gal  existence  as  an  incorporated  banking  institu- 
^"^1^^^  tion,  it  has  a  right  to  security  in  its  possessions, 
▼.        and  to  the  performance  of  its  contracts ;  but  that 
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right  will  be  precisely  the  same,  if  incorporated  by 
a  State  law,  or  even,  as  was  held  in  the  case  of 
Terrett  v.  Taylor,  if  having  a  common  law  cor- 
porate existence.  The  common  law,  or  the  State 
law,  is  referred  to  by  the  law  of  the  United  States, 
as  the  source  of  these  incidents,  when  it  speaks  of 
the  ^cts  which  are  appurtenant  to  it ;  and  I  know  of 
no  other  taw  that  candefin^  them,  or  confer  them 
as  incidents.  Suppose  a  naturalization  act  passed, 
which,  after  specifying  the  terms  and  conditions 
upon  which  an  alien  shall  become  a  citizen,  pro- 
ceeds to  declare,  ''that,  as  a  citizen,  he  shall  law- 
fully do  and  execute  all  and  singular  the  acts,  mat- 
ters, and  things,  which  to  '  a  citizen,'  or  'to  him  as 
a  citizen,'  it  shall  and  may  appertain  to  do,"  would 
not  these  words  be  a  mere  nullity  ?  His  new  ex- 
istence, and  the  relations  with  the  society  into 
which  he  is  introduced,  that  grow  out  of  that  con- 
nexion, give  him  the  right  to  defend  his  property 
or  bis  existence,  (as  in  this  case,)  and  to  enter  into 
and  enforce  those  contracts  which,  as  an  alien,  he 
would  have  been  precluded  from.  He  was  no 
more  a  citizen,  without  an  act  of  Congress,  than 
this  was  a  Bank.  Finally,  after  the  most  attentive 
consideration  of  this  cause,  I  cannot  help  thinking, 
that  this  idea  6f  taking  jurisdiction  upon  an  hypo- 
thesis, or  even  of  assuming  original,  unlimited  ju- 
risdiction, of  all  questions  arising  under  a  law  of 
the  United  States,  involves  some  striking  inconsi^* 
tencids.  A  Court  may  take  cognizance  of  a  ques^ 
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tion  in  acause^  and  enter  a  judgment  upon  itt  and     1824. 
yet  not  have  jurisdiction  of  the  cause  itself.    Such  ^^^|^^ 
are  all  questions  of  |urisdictioni  of  which  every       ▼. 
Court,  however  limited  its  jurisdiction,  must  have   '  * 
cognizance  in  every  cause  brought  before  it.    So, 
also,  I  see  not  why,  upon  the  same  principle,  a 
law  expressly  violating  the  constitution,  may  not 
be  made  the  groundwork  of  a  transfer  of  jurisdic- 
tion.   Cases  may  arise,  and  would  arise,  under 
such  a  law ;  and  if  the  simple  existence,  or  possi- 
bility of  such  a  case,  is  a  sufficient  ground  of  juris- 
diction, and  thait  ground  sufficient  to  transfer  the 
whole  case  to  the  federal  judiciary,  the  least  that 
can  be  said  of  it  is,  that  it  was  not  a  case  within 
the  mischief  intended  to  be  obviated  by  the  con- 
stitution.   I  shall  say  no  more  on  this  subject,  but 
proceed  to  one  which  also  acts  forcibly  on  my 
judgment  in  forming  my  opinion  in  this  cause. 

I  will  not  undertake  to  define  the  limits  within 
which  the  discretion  of  the  Legislature  of  the 
Union  may  range,  in  the  adoption  of  measures  for 
executing  their  constitutional  powers.  It  is  very 
possible,  that  in  the  choice  of  means  as  **  proper 
and  necessary"  to  carry  their  powers  into  efiect, 
they  may  have  assumed  a- latitude  not  fcgreseenat 
the  adoption  of  the  constitution.  For  example, 
in  order  to  collect  a  stamp  duty,  they  have  exercised 
a  power  over  thq  genord  law  of  contracts;  in  or- 
der to  secure  debts  due  the  United  States,  they 
have  controlled  the  State  laws  of  estates  of  de« 
ceased  persons  and  of  insolvents'  estates ;  in  the 
djrtributions  and  the  powers  of  ipdividuals  them- 
selves, whea  insdventy  in  the  assignment  of  ibieir 
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1824.  own  Mtlites ;  ia  the  exeretse  of  tarioos  powm^ 
^^^^^^  they  ha?o  taken  juruKliction  over  orimes  which  the 
▼.  State  laws  took  co|^izance  of;  and  all  this,  beiikg 
within  the  range  of  their  diaeretion,  ia  aloof  firom 
judicial  control,  while  unadfoctedly  exerciaed  for 
the  purpoaea  of  the  conatitation.  Nor,  indeed,  ia 
there  much  to  be  alarmed  at  in  it,  while  the  aame 
people  who  govern  the  States,  can,  where  they 
will,  control  the*  Legislature  of  the  United  Statea. 

Tet,  certainly,  there  ia  one  limit  to  thia  chain  of 
implied  powera,  which  muat  lie  beyond  the  reach 
of  legidative  diacretion.  No  one  branch  of  the 
general  government  can  new  model  the  conatitu* 
tional  structure  of  the  other. 

Much  stress  waa  laid,  in  the  argument,  upon  the 
necessity  of  giving  co-ordinate  extent  to  thd  seve- 
ral departmenta  of  a  government;  but  itwaif  altc^' 
gether  unnteesaary  to  hiring  this  coiiaideration  into 
the  preaent  caae.  Aa' a  ground  of  policy,  this  ia 
not  ita  proper  place ;  and  as  a  ground  of  construc- 
tion, it  must  be  needless,  when  applied  to  a  con- 
stitution in  which  the  judicial  power  ao  very  Ihr 
tranaoenda  both  the  others,  in  its  acknowledged 
limita. 

The  principle  ia^  that  every  goyemment  ahooM 
possess  the  meana  of  protecting  itaelf ;  fhat  ia,  of 
construing  and  enforcing  ita  own  laws.  But 
this  is  not  the  half  of  the  extdnt  of  the  judioial 
power  of  the  Union.  Ita  moat  interteting  pro-" 
vince/  ia  to  enforce  the'  equal  administration  cf 
lawst,^'  and  systems  of  laws,  over  which  the  legis- 
lative power  can  exerdae  no  cohtrol.  And  thoft, 
the  judicial  power  ia  diatribtttMl  int6  the  two 
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cHusi^a :  .  1.  Tbat  which  is  defined  by  tbecircum^     1824. 
«tiioe€Mf.Qf  ibeowe;  and,  2.  That  which  depends  '"'^J^J^J^ 
upon  the  circumatancea  of  the  person.   On  the  first,        ▼. 
I  bav^  endeavoured  to  show,  that  the  end  is  ade»  ^'  ®*  *"** 
^ately  effected  by  the  provisions  of  the  25th  sec- 
tion of  the  Judiciary  Act,  and,  practically,  can  be 
exercised  in  no  other  way.    But  with  regard  to 
the  second  class,  the  argument  turns  against  the    ' 
United  States ;  and  ey^ry  reason  tbat  may  be  ur- 
ged in  favour  of  ^king  out  the  jurisdiction  in  the 
first  class  of  cases,  reacts  forcibly  to  confine  the 
jurisdiction  strictly  within  its  constitutional  limitiEi, 
as  to  tbe  second  class.    When  the  alien,  or  the 
oitizeq  of  another  State,  or  the  grants  pf  another 
State,  are  implicated,  tli9  State  Courta  open  their 
tri1>upals  to  thejudioiary  of  the  United  States,  and 
recognise  their  power  as  cQ-ordinate«    Their  citi- 
tans,  their  territory,  their  laws,  all  are  subje9te4 
to  a  powef  quite  foreign  to  the  States,  and  judicial 
power  is  literally  poured  out  upon  the  Courts  of 
the  Union,  without  stint. 

How  interesting,  then,  is  it  to  the  States,  that 
^e  ouipber  of  those  penom  who  olaim  the  pririr* 
l^e  of  coming  into  the  Courts  of  the  UiMted 
States  shbuld  he  strictly  limite(j| ! :  Cai0$,  since 
t^ey  arise  out  of  laws,  &c.  of  the  United  States, 
muft  be  very  limited  in  number ;  but  per$an$  may 
Vfipf  ;wt9  the  ;Court8  of  the  United  States  any 
queatipa  .and  every  question,  and,  if  this  law  be 
correctly  coustrued;  for  any,  the  very  smallest  pot- 
«il)le  amount. 

But  if  the  plaip  dilutes  of  our  sensea.be  relied 
op,  what  state  of  facta  We  we  exhibited  hatp^jt, 
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1824.  Making  a  person,  makes  a  case ;  and  thus,  a  govern- 
ment  whi<^li  cannot  exercise  jurisdiction  unless  an 
alien  or  ciiizc^n  of  anotln'r  State  be  a  party,  makes 
a  party  which  is  neither  alien  nor  citizen,  and 
then  claims  jurisdiction  because  it  has  made,  a 
case.  If  this  be  true,  why  not  make  every  citizen 
a  corporation  sole,  and  thus  bring  them  all  into 
the  Courts  of  the  United  States  quo  minus  f 
Nay,  it  is  still  worse,  for  there  is  not  only  an  eva- 
sion of  the  constitution  implied  in  this  doctrine, 
but  a  positive  power  to  violate  it.  Suppose  eve- 
ry individual  of  this  corporation  were  citizens  of 
Ohio,  or,  as  applicable  to  the  other  case,  were  citi- 
zens of  Georgia,  the  United  States  could  not  give 
any  one  of  them,  individually,  the  right  to  sue  a 
citizeQ  of  the  same  State  iii  the  Courts  of  the 
United  States;  then,  on  what  principle  could  that 
right  be  communicated  to  them  in  a  body?  But 
the  question  is  equally  unanswerable,  if  any  single 
member  of  the  corporation  is  of  the  same  State 
with  the  defendant,  as  has  been  repeatedly  ad- 
judged. 

One  of  the  counsel  who  aigued  this  cause  in 
behalf  of  the  Bank,  has  denominated  it  a  bundle 
of  faculties.  This  is  very  true;  but  those  facul- 
ties are  substituted  for  the  organization  of  a  na- 
tural person ;  and  it  is  perfectly  certain,  that  when 
it  comes  into  this  Court,  it  must  be  treated  as  a 
person.  It  id  altogether  inadmissible,  to  refine 
away  the  principles  of  jurisprudence,  so  as  to  con- 
sider it  in  any  other  light  than  that  of  a  person. 
As  such,  it  sues  out  a  writ,  declares/ pleadsi  takes 
judgment,  and  leviea  an  execution.  •  If  it  i»  not  a 
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person,  it  has  no  standing  in  this  Court;  it  must,  1824. 
therefore,  abandon  this  suit,  or  be  subjected  to  ^*^]jj^^ 
personal  disabilities.  Gentlemen  have  a  right  to  ▼• 
take  what  ground  here  they  please,  to  sustain  this 
action ;  but  it  is  perfectly  clear  to  me,  that  the  act 
of  Congress  was  intended  to  vest  this  right  as  a 
personal  right,  or  not  at  all.  Let  any  one  look 
through  this  act,  and  notice  the  unrestricted  lati- 
tude that  has  been  assumed  in  vesting  the  right  to 
sue  both  by  and  against  this  Bank,  and  he  will  nee, 
tliat  either  there  is  no  general  right  to  sue  given 
in  the  seventh  section,  now  relied  on,  or  that  it  is 
given  under  the  general  power  granted  to  pass  all 
laws  necessary  to  carry  the  powers  of  the  general 
government  into  execution.  The  proviso  td  the 
1 7th  section  is  a  remarkable  proof  of  this.  It  puts 
the  limits  of  judicial  power  altogether  out  of  view. 
If  Congress,  in  legislating  on  this  subject,  did  in- 
tend such  a  grant  as  is  here  contended  for,  it  roust 
be  presumed  that  they  did  not  advert  to  the  con- 
sideration, that  granting  to  an  individual  a  right 
to  sue,  was  enlarging  the  jurisdiction  of  the  Court.. 
It  never  can  be  supposed,  that  they  meant  to  as- 
sume the  power  of  adding  to  the  number  of  per- 
sons who  might  constitutionally  become  suitors  in 
the  Courts  of  the  United  States.  But  every  diffi- 
culty vanishes,  when  we  limit  the  meaning  of  the 
language  of  the  act,  by  a  reference  td  the  con- 
text. In  fact,  a  general  power  to  bring  actions  in 
the  Courts  of  the  United  States,  is  so  peculiarly 
and  explicitly  personal  on  the  face  of  the  consti- 
tution, that  it  is  hard  to  perceive  how  Congress 
<;Quld  have  for  a  moment  lost  sight  of  the  restrio- 


900  GASES  IN  THE  SUPREME  COUAT 

1824*     tioDB  imposed,  in  this  respect^  upon  the  jadictal 
power. 

.  Nor  had  the  Bank  any  idea  that  this  power  was 
vested  in  it,  upon  the  ground  that  every  possible 
case  in  which  it  might  be  involved ,  in  litigatipo^ 
came  within  the  constitutional  delfinition  of  cases 
arising  under  laws,  Stc.  of  the  United  States.  la 
its  averments,  those  on  which  it  claims  jurisdic- 
tion, it  simply  takes  two  grounds  :  1.  That  it  was 
incorporated  by  an  act  of  Congress ;  2.  That  the 
right  to  sue  was  given  it  by  an  act  of  Congress. 
But  there  is  no  averment,  that  the  cause  of  action 
was  a  case  airising  under  a  law  of  the  United  States. 
It  well  knew,  that  it  was  a  case  emphatically  ari- 
sing put  of  an  act  of  the  State  of  Ohio,  operating 
upon  the  domicil  of  the  Bank,  which,  although 
purebred  in  right  of  an  existence  metaphysically 
given  it  by  Congress,  was  acquired  and  held  so* 
cording  to  the  laws  of  Ohio,  acting  upon  its  own 
territory.  Technically,  these  averments  cover 
only  two  grounds;  they  affirm,  1.  That  the  Bank, 
being  incorporated  by  Congress,  had,  therefore,  ft 
right  to  sue ;  2.  That  being  incorporated,  and  ha- 
ving the  right  to  sue  conferred  upon  it  by  an  act 
ef  Congress,  therefore,  it  could  maintain  this  ao-^ 
ties*  But  yet  neither,  nor  both  of  these,  4Mid> 
five  the  right,  unless  in  one  of  the  cases  defined 
in  the  constitution,  which  ease  is  not  the  sobjeeff 
ef  an  averment.  I  would  not  wfllingly  place  the 
case  on  the  ground  of  mere  (echnicali^;  «uid, 
tkerefore,  only  make  the  observation  to  show,  tbst 
the  fround  assumed  in  argument,  is  an  after- 
tkougbt.    I  betttvetfaat,  until  this  sifment^.tlie 
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ground  now  made  was  never  tbought  of;  and  I  am     1 834* 
at  a  loan  to  conceive  how  it  is  possible  to  maintain  ^"^^^J^ 
the  position,  that  all  possible  cases  in  which  this        t. 
Bank  shall  sue  or  be  sued,  come  within  the  de-  ^•®-*»*- 
scription  noW  contended  for.    Take,  for  instance; 
a  trespass  or  a  fraud  committed  by  the  Bank,  and 
suit  brought  by  the  injured  party,  in  what  sense 
could  they  be  said  to  be  cases  arising  under  a  law 
Of  the  United  States  ?  Or,  take  the  case  of  eject* 
ment,  suppose  to  recover  part  of  the  premises  of 
the  banking  house  in  Philadelphia,  and  nda  <}ue8« 
tion  raised  in  the  suit,  but  what  arises  under  the 
territorial  laws  of  the  country,  and  whatcifCttn* 
stances  characterize  that  as  a  case  of  the  prc^t 
descriptibnto  give  this  Court  jurisdiction  P  If  Uiii 
cause  of  action  arises  under  a  statute,  why  is  sot 
the  statute  referred  to,  and  the  provisiori  partko* 
ia'rly  relied  on,  if  there  is  any  other  than  what  the 
averments  8i)ecify  ? 

Various  instances  have  been  cited  and  relied 
on,  in  which  this  right  of  suit  in  the  Goufts  of  ^A« 
United  States  has  been  given  to  particular  officers 
of  the  United  States.  But  on  these  I  would  re- 
mark, that  it  is  not  logical  to  cite  as  proofs,  the  ex* 
ercise  of  this  right,  in  instances  which  may  them- 
selves be  the  subject  of  constitutional  questions. 
It  cannot  be  intended  to  surprise  this  Court  into 
the  recogniticn  of  the  constitutionality  of  the  taws 
so  cited.  But  there  is  a  stronger  objection;  no 
such  instance  is  in  point,  until  it  be  shown  that 
Congress  has  authorized  such  officers  to  bring 
their  private  contracts  and  private  controversies 
into  the  Courts  of  the  United  States.    In  all  the 
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1824.     cases  cited,  the  individual  is  acting  distinctly  as 
^•^^^^J^  the  organ  of  government ;  but  let  them  take  the 
V.        character  of  a  mere  contractor,  a  factor,  a  broker. 
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a  common  carrier,  and  then  let  laws  authorizing 
them  to  sue  in  the  Courts  of  the  United  States  be 
passed,  and  I  will  acknowledge  the  cases  to  be  in 
point;  though  I  will  still  dispute  the  principle,  that 
a  repetition  of  error  can  convert  an  act  into  law  or 
truth.     The  distinction  is  a  clear  one  between  all 
these  cases  and  the  Bank.     The  latter  is  a  mere 
agent  or  attorney,  in  some  instances ;  in  "^others, 
and  especially  in  the  cases  now  before  the  Court, 
it  is  a  private  person,  acting  on  its  own  account, 
not  clothed  with  an  official  character  at  all.     But 
the  acts  of  public  officers  are  the  acts  of  go- 
vernment ;  and  emphatically  so,  in  suits  by  the 
Postmaster-General;  the  money  to  be  recovered 
being  the  property  of  the  United  States,  it  may  be 
considered  that  they  arc  parties  to  the  suit,  just  as 
those  States  are  to  the  suits  by  or  against  their  At- 
torney-General, where  he  is  by  law  authorized  to 
bring  and  defend  suits  in  his  own  name  officially. 
When  the  United  States  are  parties,  the  grant  of 
jurisdiction  is  general.     But,  there  is  express  law 
also  for  every  contract  that  the  Postmaster  enters 
into,  or  it  will  be  in  vain  for  him  to  bring  his  suit 
in  his  own  name  or  otherwise.     It  would  be  in  vain 
for  him  to  rely  simply  on  his  being  made  Post- 
master under  an  act  of  Congress ;  in  which  point 
alone,  there  would  seem  to  exist  any  analogy  be- 
tween his  case  and  that  of  the  Bank. 

As  to  the  instance  of  the  action  given  under  the 
patent  law,  it  has  been  before  remarked,  that  so 
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entirely  is  its  existence  blended  with  an  act  of  1824* 
Congress,  that  to  prosecute  it,  it  is  indispensable  ^"^^^^^ 
that  the  act  should  be  set  forth  as  the  ground  of  ..  -^' 
action.  I  rather  think  it  an  unfortunate  quotation, 
since  it  presents  a  happy  illustration  of  what  we  are 
to  understand  by  those'  cases  arising  under  a  law 
of  Congress,  which  in  their  nature  admit  of  an  ex- 
ercise of  original  jurisdiction.  The  plaintiff  must 
recover,  must  count  upon  the  act  of  Congress ;  the 
constitutional  characteristic  appears  on  the  record 
before  the  defendant  is  called  to  answer ;;  and  the 
repeal  of  the  statute  before  judgment,  puts  an  end 
to  his  right  altogether.  Various  such  cases  may  be 
cited.  But  how  the  act  of  Congress  is  to  be  in- 
troduced into  an  action  of  trespass,  ejectment,  or 
slander,  before  the  defendant  is  called  to  plead, 
I  cannot  imagine. 

Upon  the  whole,  I  feel  compelled  to  dissent  from 
the  Court,  on  the  point  of  jurisdiction ;  and  this 
renders  it  unnecessary  for  me  to  express  my  sen- 
timents on  the  residue  of  the  points  in  the  cause. 

Decree  affirmed,  except  as  to  interest  on  the 
amount  of  the  specie  in  the  hands  of  the  defend- 
ant, Sullivan. 
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U«  a.  lliAk  [CowsTiTOTioHAL  Law.] 

^*"*^  The  Bank  of  the  United  State* 

V. 

The  Planters'  Bank  op  Georgia. 

lift  dVCQit  Courts  of  the  United  States  have  jurisdlctimi  of  wahB 
ftfouglit  by  the  Bank  of  the  United  States  against  another  Baakt  in-* 
forpoiatad  onder  a  law  of  a  State,  and  of  which  the  State  itself  la 
•  ptockholder,  together  with  private  individuals,  who  are  ^tizens  of 
Ihe  same  State  with  some  of  the  stockholders  of  the  Valili  of  the 
IMtod  Stirtes. 

IKb  Bask  of  the  United  States  may  sue  in  the  Cirenit  Collrt^  as  ep- 
doraee  or  bearer  of  a  promissory  note,  although  the  original  pajee 
or  endorser  could  not  sue  in  the  same  Courts,  being  a  citisen  of  the 
aame  State  with  the  defendants. 

lRh0  tiraunstance  thai  a  8t^  is  a  mcnnber  of  a  private  coiporation, 
will  not  give  this  Court  original  jurisdiction  of  suits  where  the  cor* 
povntion  is  n  partjr,  or.  oust  the  Circuit  Courts  Hif  the  jurisdiction 
TefM  in  them  bj  law. 

Afcrd  110.  THIfi  cause  was  brought  up  on  a  certificate  of 
a  divisioo  ef  opinion  between  the  Judges  of  the 
Circuit  Court  of  Georgia,  upon  the  questions  ari- 
sing in  it,  and  was  argued  by  the  sane  counsel 
with  the  preceding  case  of  O^am  v.  The  Bank 
of  the  United  States. 


wWH^v^^  iw^Wwwe 


Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

In  this  case,  the  petition  of  the  plaintiffs,  which, 
according  to  the  practice  of  the  State  of  Georgia, 
is  substituted  for  a  declaration,  is  founded  on  pro- 
missory notes,  payable  to  a  person  named  in  the 
note,  <' or  &Mrer,^' and  states,  that  the  notes  were 
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*'  duly  transferred,  assigned  and  delivered*^  to  the     1824. 
plaintiffs,  •'  who  thereby  became  the  lawful  bearer  if^^^J]^ 
thereof,  and  entitled  to  payment  of  the  sums  there-    '    t. 
in  specified ;  and  that  the  defendants,  in  conside*   ^^^ 
ration  of  their,  liability,  assumed,*^  &c. 

The  Planters'  Bank  pleads  to  the  jurisdiction  of 
the  Court,  and  alleges,  that  it  is  a  corporation,  of 
which  the  State  of  Georgia,  and  certain  individu- 
ds,  who  are  citizens  of  the  same  State  with  some  of 
the  plaintiffs,  are  members.  The  plea  also  alle- 
ges, that  the  persons  to  whom  the  notos  mentioned 
in  the  petition  were  made  payable,  were  citizens 
of  the  State  of  Georgia,;  and,  therefore,  incapa- 
ble of  suing  the  said  Bank  in  a  Circuit  Court  of 
the  United  States ;  and  being  so  incapable,  could 
not,  by  transferring  the  notes  to  the  plaintiflb,  en- 
able them  to  sue  in  that  Court. 

To  this  plea  the  plaintiffs  demurred,  and  the 
defendants  joined  in  demurrer. 

On 'the  argument  of  the  demurrer^  the  Judges 
were  divided  on  two  questibns : 

1.  Whether  the  averments  in  the  declaration 
be  sufficient  in  law' to  give  this  Court  jurisdiotion 
of  the  cause  ? 

2.  Whether,  on  the  pleadings  in  the  saniey4hto 
plaintiffii  be  entitled  to  judgment? 

The  first  question  was  fully  considered  by  the 
Court  in  the  case  of  OAirme  v.  The  Bank  of  ike 
Vmted  States,  and  it  is  unnecessary  to  repeat  the 
reasoning  need  in  that  case.  We  are  of  opinioD, 
that  the  avermenis  in  the  declaration  are  sufficient 
to  give  the  Cottft  jurisdiction  of  the  cause. 
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1824»        2d.  The  seeoDd  point  ib  understood  to  involve 


j^Pg2^  two  questions : 
*  ▼.  1.  Does  the  circuoistance  that  the  State  is  a 

"^"  corporator,  bring  this  cause  within  the  clause  in 
the  constitution  which  gives  jurisdiction  to  the 
Supreme  Court  where  a  State  is  a  party,  or  bring 
it  within  the  1 1th  aiAendment  ? 

3.  Does  the  fiu^t  that  the  note  is  made  payable 
to  a  citizen  of  the  State  of  Georgia,  or  bearer, 
oust  the  jurisdiction  of  the  Court  ? 

1.  Is  the  State  of  Greorgia  a  party  defendant 
in  this  case  ?  If  it  is,  then  the  suit,  had  the  11th 
amendment  never  been  adopted,  must  have  been 
brought  in  the  Supreme  Court  of  the  United  States. 
Could  this  Court  have  entertained  jurisdiction  in 
the  case  ? 

We  think  it  could  not.  To  have  given  the 
Supreme  Court  original  jurisdiction,  the  State 
must  be  plaintiff  or  defendant  as  a  State,  i  nd 
must,  as  a  State,  be  a  party  oa^  the  record}  A 
suit  against  the  Planters'  Bank  of  Georgia,  is  no 
more  a  suit  against  the  State  of  Georgia^  than 
against  any  other  individual  corporator.  The 
State  is  not «  party,  Uiat  is,  an  enthre  party,  in  the 
enwie. 

If  this  suit  could  not  have  been,  brought  origi- 
nally in  the  Supreme  Court,  it  would  be  difficult  ta 
show,  that  it  is  within  the  1  Itb  amenddnent.  That 
amendment  does  not  purport  to  do  more  than. to 
restrain  the  construction  which  might  otherwise  be 
given  to  the  constitution  ;^  and  if  this  case  be  not 
one  of  which  the  Supreme  Court  could  have  taken 
original  jurisdiction^  it  is  not  within  the  ameAd- 
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ncDt     This  is  not,  we  think,  a  case  in  which  the     1824^ 
character  of  the  defendant  gives  jurisdiction  to  ^?^^^C^ 
the  Court.    If  it  did;  the  suit  could  be  instituted        w. 
only  in  the  Supreme  Court,    This  suit  is  not  id^  ^eSS!" 
sustained  because  the  Planters^  Bank  is  suable  in 
the  federal  Courts,  but  because  the  plaintiff  has  a 
right  to  sue  any  defendant  in  that  Court,  who  is 
not  withdrawn  from  its  jurisdiction  by  the  consti- 
tution, or  by  law.     The  suit  is  against  a  corpora- 
tion, and  the  judgment  is  to  be  satisfied  by  the 
property  of  the  corporation,  not  by  that  of  the  in- 
dividual corporators.    The  State  does  not,  by  be- 
coming acorporalor,  identify  itself  with  the  corpo- 
ration.    The  Planters'  Bank  of  Georgia  is  not  the 
State  of  Georgia,  although  the  State  holds  an  in- 
terest in  it. 

It  is,  we  think,  a  sound  principle,  that  when  a 
government  becomes  a  partner  in  any  trading  com- 
pany, it  devests  itself,  so  far  as  concerns  the  trans- 
actions of  that  company,  of  its  sovereign  charac- 
ter, and  takes  that  of  a  private  citizen.  Instead 
of  communicating  to  the  company  its  privileges 
and  its  prerogatives,  it  descends  to  a  level  with, 
those  with  whom  it  associates  itself,  and  takes  the 
character  which  belongs  to  its  associates,  and  to 
the  business  which- is  to  be  transacted.  Thus/ 
many  States  of  this  Union  who  have  an  interest  in 
Banks,  are  not  suable  eVen  in  their  own  Courts ; 
yet  they  never  exempt  the  corporation  from  being 
sued.  The  State  of  Georgia,  by  giving  to  the 
Bank  the  capacity  to  sue  and  be  sued,  voluntarily 
strips  itself  of  its  sovereign  character,  so  far  as  re- 
spects the  transactions  of  the  Bank,  and  waives  all 
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1824«    the  privileges  of  that  character.    Ai^a  member  cfi 

^^^'J^  a  corpocation,  a  governmeot  never  ezerciaee  its 

T.        sovereignty.     It  acts  merely  as  a  corporator^  and 

Bau^?   exercises  no  other  power  in  the  management  of 

the  affairs  of  the  corporation,  than  are  expressly 

given  by  the  incorporating^ct. 

Tbe  government  of  the  Union  held  shares  in 
the  old  Bank  of  the  United  States ;  but  the  privi- 
leges of  the  government  were  not  imparted  by 
that  circumstance  to  the  Bank.  The  United  States 
was  not  a  party  to  suits  brought  by  or  against  tbe 
Bank  in  the  sense  of  the  constitution.  So  witk 
respect  to  the  present  Bank.  Suits  brought  by  or 
against  it  arfi  not  understood  to  be  brought  by  or 
against  the  United  States.  The  government,  by 
becoming  a  corporator,  lays  down  its  sovereign^^ 
so  far  as  respects  the  transactions  of  the  corpora- 
tion, and  exercises  no  power  or  privilege  whieb  is 
not  derived  from  the  charter. 

We  think,  then,  that  the  Planters*  Bank  of 
Georgia  is  not  exempted  from  being  sued  in  the 
federal  Courts,  by  the  circumstance  that  the  State 
is  a  corporator. 

2.  We  proceed  next  to  inquire,  whether  the  ju- 
risdiction of  the  Court  is  ousted  by  the  circum- 
stance, that  the  notes  on  which  the  suit  was  insti- 
tuted, were  made  payable  to  citizens  of  the  State 
of.  Georgia. 

Without  examining  whether,  in  this  case,  the 
original  promise  is  not  to  the  bearer,  the  Court 
will  proceed  to  the  more  general  question,  whe- 
ther the  Bank,  as  endorsee,  may  maintain  a  suit 
gainst  the  maker  of  a  note  payable  to  a  citixen  of 
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the  State.    The  words  of  the  Judiciary  Act,  aec*     1824. 
tion  11.  are,  "  nor  shall  any  District  or  Circuit  u^'^bJJJ)^ 
Court  have  cognizance  of  any  suit,  to  recover  the       ▼. 
contents  of  any  promissory  note,  or  other  chose  in    ^buST 
action,  in  favour  of  an  assignee,  unless  a  auit 
might  have  been  prosecuted  in  "such  Court  to  re- 
cover the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange/' 

This  is  a  limitation  on  the  jurisdiction  conferred 
by  the  Judicary  Act.  It  was  apprehended  that  bonds 
and  notes,  given  in  the  usual  course  of  business, 
by  citizens  of  the  same  State,  to  each  other,  might 
be  assigned  to  the  citizens  of  another  State,  and 
thus  rJBnder  the  maker  liable  to  a  suit  in  the  fede- 
ral Courts.  To  remove  this  inconvenience,  the 
act  which  gives  jurisdiction  to  the  Courts  of  the 
Union  over  suits  brought  by  the  citizen  of  one 
State  against  the  citizen  of  another,  restrains  that 
jurisdiction,  where  the  suit  is  brought  by  an  as- 
signee to  cases  where  the  suit  might  have  been  sus- 
tained, had  no  assignment  been  made.  But  the 
Bank  does  not  sue  in  virtue  of  any  right  conferred 
by  the  Judiciary  Act,  but  in  virtue  of  the  right  con- 
ferred by  its  charter.  It  does  not  sue  because  the 
defendant  is  a  citizen  of  a  different  State  from  any 
of  its  members,  but  because  its  charter  confers 
upon  it  the  right  of  suing  its  debtors  in  a  Circuit 
Court  of  the  United  States. 

If  the  Bank  could  not  sue  a  person  who  was  a 
citizen  of  the  same  State  with  any  one  of  its  mem- 
bers, in  the  Circuit  Court,  this  disability  would  de- 
feat the  power.  There  is,  probably,  not  a  com- 
mercial State  in  the  Union,  some  of  whose  citizena 
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1 824.  are  not  members  of  the  Bank  of  the  United  States* 
There  is,  consequently^  scarcely  a  debt  due  to  the 
Bank,  for  which  a  suit  could  be  maintained  in  a  fe« 
deral  Courts  did  the  jurisdiction  of  the  Court  de« 
pend  on  citizenship.  A  general  power  to  sue  in 
any  Circuit  Court  of  the  United  States,  expressed 
in  terms  obviously  intended  to  comprehend  every 
case,  would  thus  be  construed  to  comprehend  no 
case.  Such  a  construction  cannot  be  the  correct 
one. 

We  think,  then,  that  the  charter  gives  to  the 
Bank  a  right  to  sue  in'  the  Circuit  Courts  of  the 
United  States,  without  regard  to  citizenship ;  and 
that  the  certificate  on  both  questions  must  be  in 
favour  of  the  plaintifiT. 

Mr.  Justice  Johnson.  This  cause  is  one  in 
which,  from  the  great  importance  of  the  questions 
.  it  gave  rise  to,  was  certified  to  this  Court,  on  a  pro 
/orma  difference  of  opinion,  that  it  might  undergo 
the  fullest  investigation,  and  give  time  for  the  ma- 
turest  reflection. 

The  first  of  the  points  certified,  involved  the 
question  of  jurisdiction ;  for  my  opinion  on  which, 
I  must  refer  to  the  case  of  OAlwnficiyV.  The 
fiank  of  tke  United  States,  argued  in  conjunction 
with  this,  and  decided  this  term. 

That  opinion  is  final  on  the  judgment  which  I 
must  give  in  the  cause ;  but  there  were  other  ques- 
tions, which,  although  not  touched  upon  in  the 
argument  here,  were  very  ably  argued  in  the 
Court  below,  and  on  which,  having  formed  in  opi- 
nion, I  will  make  some  remarkaf. 
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The  case  of  Th€  Bamkv.  Dweawt  having.de-  1824. 
cided  that  thb  Court  will  look  into  the  uidividual 
characteni  of  the  corporators  plaintiffii,  in  order 
to  gife  juriedictioni  where  it  depends  on  circam- 
atancea  of  the  person,  it  was  contended  in  the 
Court  below,  that  this  Court  wasboundi  injustice, 
to  look  behind  the  charter  of  the  Bank  defendant, 
in  order  to  determine  the  individual  characters  of 
the  corporators  defendants  also.  And  the  pleas 
were  so  drafted,  as  to  exhibit,  to  die  Court  two 
grounds  on  which  to  decide  against  the  jurisdic^ 
tipn  of  the  Circuit  Court,  as  depending  on  indivi- 
dual character.  Thtf  pne  was,  that  a  citizen  of 
one  State  was  suin^  a  citizen  of  the  same  States 
the  other,  that  the  Btate  of  Georgia  was  a  defend- 
ant, being  a  member  of  the  corporation  defendant, 
and  was  exempt  from  suit  under  the  lldi  amend- 
ment. And  on  bodi  these  grounds,  I  see  not  how 
I  can  refuse  my  assent  to  the  doctrine  of  the  pleas. 
The  case  of  Depeauz  forms,  I  presume,  one  of 
the  canons  of  this  Court.  On  no  other  ground 
can  that  decision  be  law,  but  that  the  individual* 
Mrporators  were  the  real  parties  plaintiffs.  The 
same  principle,  when  applied  to  the  corporation  de- 
fendant, will  make  the  individual  corporators  here 
the  real  defendants  to  the  suit.  If,  then,  the  real 
plaintiffs  and  the  real  defendants  are.  so  related  in 
personal  character,  as  to  preclude  this  Court  from 
taking  jurisdiction^  I  see  no  ground  on  which  we 
can  sustain  the  demurrer,  unless  we  reverse  the 
decision  in  DwMmufi  case. 

So»alio»  with  regard  to  the  State  of  Creorgia. 
An  original  suit  agawst  that  State  fpr  the  recovery 
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1824.    of  a  dejbt,  could  not  be  maintaiaed.    Yet,  if  an 
original  suit  against  a  corporation^  be  an  original 
8uit  against  eachcorporator^  I  see  not  wherein  the 
case  differs  from  that  of  a  direct  suit  against  the 
State.    Suppose  the  case  of  a  joint  bond,  given 
by  a  State  and  individuals,  to  an  individual  con- 
tractor, citizen  of  another  State,  what  would  ex- 
cept a  suit  on  such  a  bond  from  the  operation  of 
the  1 1th  amendment  of  the  constitution  ?    If  it  be 
said  that  the  amendment  alluded  to  has  regard  on- 
ly to  suits  instituted  against  States  in  their  sove- 
reign capacity,  I  would  ask,  in  what  other  capacity 
can  a  State  appear,  or  even  exist  ?    In  every  pos- 
sible form  and  shape,  it  is  a  sovereign  State,  or  it 
is  nothing.    And  this  very  stock,  held  in  this  Bank, 
is  the  property  of  the  people  of  Georgia,  held  fay 
them  in  the  name  and  capacity  of  the  State  of 
Georgia.      If  any  dispute  were  to  arise  6n  the  ti- 
tle to  the  stock,  in  what  capacity  could  they  sue  or 
be  sued  for  the  interest  held  by  them  in  the  stock, 
unless  in  their  sovereign  capacity  ?     It  b  not  be- 
cause it  imparts  its  own  immunities  to  the  other 
stockholders,  that  this  action  cannot  be  maintain- 
ed, but  because  that  the  judicial  power  must  reach 
each  and  every  defendant,  in  order  to  bringa  case 
within  the  prescribed  limits  of  the  constitution. 
Each  defendant  occupies  his  own  peculiar  rank, 
claims  his  own  peculiar  immunities ;  but  they  are 
not  suable  in  the  Courts  of  the  United  States,  as 
long  as  any  one  of  them  is  exempted,  from  suit  in 
those  Courts. 

I  am  here  expressing  a  technical  opinionffband- 
ed  on  the  authority  of  the  cafi|e  of  i%e  Bqmk  r. 
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Veveaux.    That  decisioo  briogs  it  strictly  within     1824. 
the  letter  of  the  11th  amendment;  although  I  am  ^^gj^uik 
ready  to  admit,  that,  unaffected  by  that  decision,        r. 
it  is  not  within  its  purview.    Although  not  respon- 
si jle  for  that  deciston,  I  acknowledge  its  obliga- 
tion, until  overruled. 

The  last  question  which  the  pleadings  in  this 
cause  present,  arises  out  of  the  nature  of  ihe  con- 
tract, the  form  of  the  declaration,  and  that  provi- 
sion of  the  Judiciary  Act,  which  precludes  suits 
by  an  assignee  of  choses  in  action,  when  the  suit 
could  not  be  brought  in  the  Courts  of  the  United 
States,  as  between  the  original  parties. 

The  plaintiff  counts  upon  a  number  of  promis- 
sory notes,  payable  to  A.  B.  or  bearer,  commonly 
called  bank  notes,  delivered  to  A.  B.,  and  by  him 
^transferred,  assigned,  and  set  over'*  to  the  plain- 
tiffs in  thii3  action.  The  plea  states,  that,  as  be- 
tween the  original  promisor  and  promisee,  suit 
could  not  have  been  brought  in  the  Circuit  Courts 
of  the  United  States  ;  and,  therefore^  it  cannot,  as 
between  the  present  parties,  the  promisor  and  as- 
signee. As  all  the  facts  are  admitted  by  the  de- 
murrer, it  is  difficult  to  see  on  what  ground  this 
case  is  to  be  excepted  from  the  operation  of  the 
provisions  of  the  Judiciary  Act  on  this  subject. 
Whatever  difficulties  may  be  suggested,  on  the 
technical  meaning  of  the  term  assignment,  it  is 
very  clear  that  he  who  acquires  a  chose  in  action, 
by  mere  delivery,  has  been  recognised  in  the  laws 
of  the  United  States  as  an  assignee.  If  any  con- 
siderations could  be  introduced  into  the  case,  be- 
sides what  the  pleadings  bring  out>  there  might  be 

Vot.IX.  iir> 
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1824.  mach  rcfason  to  doubt^  whether  the  case  of  Bank 
billsi  properly  so  called,,  and  particularly  so  de- 
clared on,  came  within  the  general  law  applicable 
to  promissory  notes ;  but  here,  non  constat,  that 
the  notes  declared  upon  were  ever  thrown  into 
circulation,  as  the  representative  of  property,  as  a 
currency,  a  substitute  for  gold  and  silver* 

But  the  case  does  not  rest  here.  This  ground 
of  defence  depends  not  on  a  .constitutional  provi- 
(uon,  but  oaan  act  of  Congress;  and  if  it  be  true, 
that  the  unre^tricted  right  to  sue  on  all  its  con- 
tracts, be  vested  in  the  Bank  of  the  United  States, 
whatever  their  origin,  or  whatever  their  amount, 
it  follows,  that  such  a  provision  amounts  to  a  re- 
peal of  die  law  here  relied  on.  I  rather  think, 
that  the  improbability  of  such  a  provision  being 
intended  by  the  Legislature,  operates  against  the 
construction  that  would  sustain  it.  But  if  such 
be  the  legal  construction  of  the  incorporating  act, 
there  can  be  no  doubt  of  its  being  fatal  to  this  plea. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Georgia, 
and  on  the  questions  in  said  cause,  on  which  the 
Judges  of  the  said  Circuit  Court  were  divided  in 
opinion,  and  was  argued  by  counsel :  On  consi- 
deration whereof,  this  Court  is  of  opinion,  1.  That 
the  averments  in  the  declaration  in  said  cause,  are 
sufficient  in  law  to  give  the  said  Circuit  Court  ju- 
risdiction in  said  cause. 

2.  That,  on  tlie  pleadings  in  tlie  same,  the 
plaintiffs  are  entitled  to  judgment. 

All  which  is  ordered  to  be  certified  to  the  said 
Circuit  Court 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLUME. 


A. 

ADMIRALTY. 

1.  A  decree  of  acquittal,  oo  a  pro- 
ceeding in  rem^  without  a  certifi- 
cate of  probable  cause  of  setsure, 
and  not  appealed  from  with  effect, 
is  conclusive,  in  every  Inquiry  be- 
fohs'any  other  Court,  that  there 
was  no  justifiable  cause  of  seizure. 
The  AppoUon,  362.  3(7 

2.  The  French  Tomiage  Duty  Act  of 
the  15th  of  May,  1820,  c.  125. 
ioflicts  DO  forfeiture  of  the  vessel  • 
for  the  noD-pavment  of  the  ton- 
nage doty.  The  doty  is  collecta- 
ble in  the  same  manner  as  by  the 
Collection  Act  of  1799.  c.  128. 

Id.  ser 

3.  The  29tb  section  of  the  Collectioii 

Act  of  1799|  c.  128*.  does  not  ex- 
tend to  the  cast  of  a  vessel  arriving 
from  a  foreign  port,  and  paming 
through  the  contermioons  waters 
of  a  river,  which  forms  the  boun- 
dary between  the  United  States 
and  the  territory  of  a  foreign  state, 
for  the  pnrpoae  of  jprooeeding  to 
such  tamtoiy.    Id.  369 

4.  The  mooiclpal  hws  of  one  na- 
tkNi  do  aol  enend,  In  their  opera- 


tion, beyond  iU  own  territoiy,  ex- 
cept as  regards  its  own  citisens. 
Id.  870 

5.  Ascinreforthebreachofthemu- 
nicipal  laws  of  one  nation, cannot 
be  made  within  the  territory  of  an^ 
other.    Id.  371. 

6.  li  sfeait,  that  the  right  of  visitatioii' 
and  search  for  enforcing  the  Reve- 
nue laws  of  A  nation,  may  be  ex- 
ercised beyond  the  territorial  ju- 
risdiction upon  the  high  seas,  and 
on  vessels  belonging  to  soch  nap 
tion,  or  bound  to  its  ports.     JdL 

371 

7.  A  municipal  setnire  cannot  be  jus- 
tified or  excused,  upon  the  ground 
of  probable  cauM,  unhfu  undt^r  the 
special  provisions  of  some  statute. 
Id.  372 

8.  The  probable  profiu  of  a  voyage, 

either  upon  the  caigo  or  freight,  do 
not  form  an  item  for  the  computa- 
tion of  damases,  in  cases  of  ma- 
rine torts.    &.  376 

9.  Where  the  property  is  restored,  af- 
ter a  detention,  demurrage  is  al« 
lowed  for  the  detemioo  of  the  ship, 
and  interest  upon  the  value  of  tbo 
cargo.    Id.  377 

10.  WbcfS  the  vtaial  and  eaifb  hvre 
been  soldi  the  gron  aoMirilf  of  the 


di« 


INDEX. 


^  sala|WithiDlereteyi8a0owed;and 
an  addition  of  10  per  cent,  some- 
timn  made,  where  the  property 
bas  been  sold  under  disadvanta- 
geous circumstances.  FtL  377 
1 1 .  Counsel  fees  may  be  allowed,  either 
as  damages  or  costs,  both  on  the 
Instance  and  Frixe  side  of  the 
Court.     Id.  S79 

13.  A  libel  of  information  does  not  re- 
quire all  tlie  technical  precision  of 
an  indictment  at  common  law.  If 
the  allegations  describe  th-  ofTencei 
his  all  that  is  necessary;  and  if 
founded  upon  a  statute,  it  is  suffi- 
cient if  it  pursues  the  words  of  the 
law.  The  Emify  and  the  Caro- 
Knef  331 

J.  An  information,  under  the  Slave 
Trade  Act  of  1794,  c  187.  [li.] 
a.  1.  which  describes,  in  one  count, 
the  two  (Kstinct  acts  of  preparine 
aoette/and  of  causing  her  to  sailj 
pursuing  the  words  of  the  law,  is 
sufficient.    Id.  387 

]4  StatCDga  charge  in  the  alternative, 
is  ro^y  -f  each  alternative  consti- 
tui«*}i  m  ofilncefoi'  which  the  thing 
iH  fpi feited.    Id.  387 

15.  Under  the  above  act,  it  is  not  ne- 
cessary, in  order  to  incur  the  for- 
feiture, that  the  vessel  should  be 
completely  fitted  and  ready  for 
sea.  As  soon  as  the  preparations 
have  proceeded  so  far  as  clearly 
to  manifest  the  intention,  the  right 
of  seizure  attaches.  Id,  388 
16«  The  former  decision  of  this  Court, 
in  thf  case  of  the  Emily  and  the 
Caroline  y  (7  Cranchy  496.)  recon- 
ciled with  Its  determination  in  the 
present  case.    Id,  387 

17*  The  technical  niceties  of  the  com- 
mon law  are  not  regarded  in  Ad- 
miralty proceedings.  •  It  is  suffi- 
cient, if  an  information  set  forth 
the  offence  so  as  clearly  to  bring 
it  within  the  statute  upon  which 
the  information  Is  founded,  it  is 
^  necessary  that  il  shauUL  ^i^ 


c\vide  contra  famametahtiL  The 
Merino  etai.  391.401 

19*  The  District  Court  of  the  diilikt 
where  the  seisure  was  made,  and 
not  where  the  offenee  was  con- 
mitted,  has  jurisdiction  of  pro- 
ceedings tn  rem,  for  an  alleged 
forfejiure.    Id.  402 

19-  If  the  seizure  is  made  on  the  high 
seas,  or  within  the  territory  of  a 
foreign  power,  the  jurisdiction  is 
conf  rred  on  the  Court  of  the 
district  where  the  property  is  car- 
ried and  proceeded  against.     Id, 

402 

20.  A  municipal  seizure,  within  the 
territory  of  a  foreign  power,  does 
not  oust  the  jurisdiction  of  the 
District  Court  into  whose  district 
the  property  may  be  carried  for 
adjudication.     Id.  402, 403 

21.  The  prohibitions  in  the  Slave 
Trade  Acts  of  the  10th  of  May, 
1800,  c.  205.  [li.]  and  of  the 
20th  of  April,  J 1818,  extend  as 
well  to  the  carrying  of  slaves  oo 
freight  as  to  cases  where  the  per- 
sons transported  are  the  property 
of  citizens  of  the  United  States  ; 
and  to  the  carrying  them  from 
one  port  to  another  of  the  same 
foreign  empire,  as  well  as  from 
one  foreign  country  to  another. 
Id.  403,404 

22.  Under  the  4th  section  of  the  act 
of  the  1 0th  of  May,  1 800,  c  205. 
[li.]  the  owner  of  the  slaves  trans- 
ported contrary  ^o  the  proviaons 
of  that  act,  cannot  claim  the  same 
in  a  Court  of  the  United  Smtcs, 
although  they  may  be  held  in  ser- 
vitude according  to  the  laws  of 
his  own  country.  But  if,  at  the 
time  of  the  capture  by  a  commis- 
sioned vessel,  the  ofibnding  ship 
was  in  possession  of  a  non-comp 
missioned  captor,  who  had  made 
a  seizure  for  the  same  offence,  the 
owner  of  the  slaves  may  daim; 
the  section  only  applying  te  pec-- 
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teatiotmited  In  the  enterprise 
'orifoyage  in  vhich  the  ship  was 
employed  ollle  fine  ofmckcap' 
iwre.    Id.  407 

2d.  A  question  of  foct^  under  the 
Slave  Trade  Acts.  Condemna; 
tion  pronoonoed.    Id^  409 

24.  The  claim  of  seamen,  for  wagesi 
on  a  Toyage  midertaken  in  viola- 
tioo  of  the  Slave  Trade  Acts;  out 
of  the  proceeds  of  the  forfeited 
.  vessel  in  the  repstry,  rejected. 
Id.  414,415 

25w  The  claios  of  seamen,  for  wa^, 
and  of  material  men,  for  supplies, 
where  the  parties  were  innocent 
of  all  knowledge  of,  or  participa- 
:  tioo  in,  the  illegal  voyage,  prefer- 
red to  thedaim  of  foi^iture  on 
the  part  of  the  government.    Id. 

416 

9&  Material  men  have  a  lien,  which 

flMy  be  enforced  by  a  proceeding 

in  the  Admurklty,'tfi  rem,  for  ne- 

:  cessaries  or  supplies,  furnished  in 

a  port  to  which  tlie  vessel  does 

.  .V  «>o^  hdong.    Id.  417 

^«  ^.transfer  of  a  registered  vessel  of 
.  the  United  States,  to  a  foreign 
inbject,  in  a  foreign  port,  for  the 
porpose  of  evading  the  revenue 
laws  of  the  foreign  country*  with 
aoundeiBtandingthat  it  b  to  be  af- 
terwards reconveyed  to  the  for- 
■Mr  owner,  works  a  forfeiture  of 
the  vessel,  under  the  l6th  section 
of  tbe  Sl^  Registry  Act  of  the 
Slat  of  December,  1792»  c'  1. 
nnleas  the  transfer  is  made  known 
in  the  manner  prescribed  by  the 
7tb  section  of  the  act  TAeAfor- 
.  gom^  421 

8&  The  statute  does  not  require  a  be- 
neficial or  htma  Jide  sale;  but  a 
tranamntation  of  ownership,  ^  by 
way  of  trust,  confidence,  or  other- 
wise," is  sufficient  Id.  424 
29*  QMcere,  Whether,  in  such  a,  case, 
a  reconveyance  wouki  be  decreed 


by  a  Court  of  jusdce  in  this  { 

K?    Id.  424 

?  proviso  in  the  l6th  section  of 
the  Ship  Registry  Act,  beings  by 
way  of  exception  from  the  enact* 
ing  clause,  need;  not  be  taken  no- 
tice of  in  a  libel  brought  to  enforce 
the  forfeiture.  It  is  matter  of  de- 
fence to  be  set  up  by  the  party  in 
hia  claim.    Id.  425,426 

31.  The  proviso  applies  only  to  the 
case  of  a  part  aumery  and  not  to 
a  9ok  otoner  of  the  ship.    Id. 

426 

32.  The  trial,  in  such  a  case,  is  to  be 

by  the  Court,  and  not  by.a  jury, 
in  seisures  on  waters  navigable 
from  the  sea  by  vessels  of  ten  tons 
burthen  and  upwaids.    LL  427^ 

428 

33.  A  rqpster^  vessel,  which  con- 
tinues to  oac^itp  register,  aAer  a 
transfer  unc^  Uie  above  circum- 
stances, is  |SbibIe  to  forfeiture  under 
the  27th  sedipn  of  the  act,  as  using 
a  register  witliout  being  actualir 
entitled  to  the  benefit  thereof.  Id. 

429 

34.  In  a  libel  of  information,  under  the 

67th  section  of  the  Collection  Act 
6f  1799,  c.  128.  against  goods, 
on  account  of  tftieir  difieringin  de- 
scription from  the  contents  of  the 
entiy,  it  is  not  necessary  that  it 
should  allege  an  intention  to  de- 
fraud the  revenue.  200  ehe$U 
of  tea,  430. 436 

35.  A  questuHi  of  fret,  as  to  the  rate 
of  duties  payable  upon  certain 
teas,  imported  as  6oAea.  .That 
term  b  used  in  the.duty  act  in  its 
known  commercial  sense;  and 
the  bohea  tea  of  commerce  b  i^t 
usually  a  distinct  and  simple  sub- 
stance, but  is  a  compound,  made 
up  in  Chma,  of  various  Idods  of 
the  lowest  priced  &£aci  teas.    Id. 

436 
3&  But,  by  the  dutyactS|it  is  liable 
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to  the  same  tpecific  duty,  without 
rpgtrd  to  the  diflemict  of  quality 
and  price.    Id.  436 

37-  Injudicial  taki, there  ianowar- 
raotj,  expren  or  implied.  7%e 
MofUe  AO^re^  6l6. 644 

59.  Upon  a  tale  br  the  Marshal,  under 
mn  order  of  dourt,  no  warranty  is 
implied.    Id.  643 

59*  Neither  the  Marshal,  nor  his  agent, 
the  auctioneer,  has  anyantfaority 
to  warrant  the  article  sold.    Id. 

643 

40.  QiMere,  How  far  the  Marshal  is 
responmble  to  the  wndee,  in  his 

'  private  capacity,  if  he  undertake 
to  warrant,  or  to  do  what  would 
impiy  a  warranty  in  a  private 
sale?    Id.  643 

41.  Upon  an  Admiralty  proceeding,  tn 
rsm,  where  the  proceeds  of  the 
sak  are  brought  into  Court,  they 
are  not  liablato  mdce  good  i  loss 
anstained  •  by  the  |m^ha  x,  in 
consequence  of  a  deieci  being 
discovered  in  the  article  sold.  Id. 

64S,6« 

ALIEN. 

1.  Under  the  9th  article  of  the  treaty 
between  the  United  States  and 
<}ffeat  Brftafai,of  1794,it  is  not 
necesiary  for  the  alien  to  show 
that  he  was  In  the  actual  posse»> 
ahm  or  seUn  of  the  land,  at  the 
date-of  the  treaty,  which  applies 
to  the  title,  whatever  that  may 
btf,  and  gites.it  the  same  k*gal  va- 
lidity as  If  the  parties  were  citi- 
aens.  The  title  of  an  alien  mort* 
tagee  is  protected  by  the  treaty. 
mghm  y.  Edmard9j     489.  406 

2.  Bot,  Independent  of  the  stipula- 
tions of  the  treaty,  an  alien  mort- 
fsgee  has  a  right  to  cone  into  a 
Coaati  of  equity,,  and  have  the 
property,  which  has  been  pledged 
lor  the  payment  of  the  debt,  sold 
for  the  purpose  of  raising  the  mo* 


nry.  His  demand  is  merely  a 
personal  one,  the  debt  befang  con- 
sidered as  the  principal,  and  the 
land  as  an  Incident.    Id.        49T 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  In  a  declaration  upon  a  promissory 

note,  the  omission  of  the  place 
where  it  is  payable  is  fatal.  Se» 
Iree  v.  Dorr,  538.  361 ,  362 

2.  By  the  custom  of  the  Banks  in  the 
District  of  Colombia,  payment  of 
a  promissory  note  is  to  ^  de- 
manded on  the  fomth  day  after 
the  time  limited  for  the  hayment 
thereof,  in  order  to  charge  the  en- 
dorser, contrary  to  the  general 
law  merchant,  which  requires  a 
demand  on  the  Hdrd  day.  Aen- 
ner  v.  Bonl;  rf  CohnMuy  381— 

384 
8.  Evidence  of  such  a  local  custom 
is  admissible,  in  order  to  ascertain 
the  understanding  of  the  parties, 
whh  respect  to  their  contracts 
made  with  reference  to  it    Id* 

Mrr 

4.  Cases  In  which  evidence  of  com- 
mercial usage  b  admissible,  in 
order  to  ascertain  the  meaning  of 
contracts    Id.  388 

3.  The  declaration  against  the  endor^ 
ser,  in  such  a  case,  must  lay  the 
demand  on  the  fomiky  and  not  on 
theMiWday.    Id.  394 

6.  Qtuare^  Whether  a  declaration,  in 
such  a  rase,  not  averring  the  local 
usage)  would  be  good  upon  de- 

'   morrer?    Id.  394 

7.  Secondary  evidence  of  the  conteiKs 
of  a  lost  note  is  admissible,  wfaet^ 
ever  it  appean  that  the  original  is 
destroyed,  or  Josf  by  aoddeot^ 
without  any  fault  of  tbr  party.  Id. 

596 
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8.  In  the  case  of  a  loit  note,  it  b  not 
aeccflsaiy  that  its  oontents  should 
ba  proved  bj'a  matmntd  copy. 
All  that  is  reqoired  is,  that  it 
should  be  the  best  evidence  the 
party  has  it  in  his  power  to  pr«v 
dace.    Id.  597 

9.  To  admit  secondary  evidence  of  a 
lost  note,  it  is  not  necessary  that 
there  should  be  a  special  count  in 
the  declaration  upon  a  lost  note. 
Id.  597 

10.  Where  the  maker  of  the  note  has 
removed  into  another  2$iate,  or 
another  jurisdiction^  subsequent 
to  the  makinf  of  the  note,  a  per- 
sonal deasand  upon  him  is  not  ne- 
cessary to  charfe  the  endorser, 
but  it  is  sufficient  to  present  the 
note  at  the  former  pkoe  of  resi- 
dence of  the  maker.  M^Omder 
V.  Bank  of  Wiukmgtmj       598 

c. 

CHANCERY. 

1.  A  bill  in  equity,  brou|gbtto,|nescind 
a  i^knrcbase  made  under  the  decree 
of  this  Court,  in  TettM  v.  Tmw- 
for,  (9  Crantl^  48.)  upon  the 
ground,  that  the  title  to  the  pro- 
perty was  defective,  and  caold  not 
be  made  good  by  the  Vestry  and 
other  persoM,  who  were  parties 
to  ^former  suit.  Bill  dismissed. 
M«aoii  V.  Muncotrer,  445 

2.  Where  d»  mortgaae  deed  contain- 

ed a  dcfNteanca  that  the  mortga- 
gor sbo^U  pay  the  debt,  .nccetd- 
iag  to  tb  e  condition  of  n  hood  re- 
cited in  tbedeed,.bv  wUeh  It  was 
payible  on  a  day  already  post,  at 
tlw  Omo  of  tbeeaacoioQof.the 


IfeUytkat  tm  ebcuai- 

t.  did  nolnviaidtho  aMAgage 

4eed|D  eq^lQri  where  i  wis  to  be 

'  as  a  eeasiyaBw,  ahi- 

iMliw,  bnt  iMBBdad  •^n 


security  merely,  and  to  be  treated 

in  the  same  manner  as  an  oidmary 

mortg^ie.    Hmghn  v.  Ediwdij 

48»-.498 

3.  A  Court  of  equity  looks  to  the 
substantial  .object  of  the  convey- ' 
ance,  and  will  copisider  an  abso- 
lute deed  as  a  mortgage,  wherever 
it  is  shown  to  have  been  intended 
merely  as  a  security  for  the  pay- 
ment of  a  debt.    Id.  495 

4.  In  the  case  either  of  a  legal  or 
equitable  mortgage,  the  mortgagee 
may  pursue  his  l^al  remedy  by 
ejectment,  and,  at  the  saaM  time, 
file  his  biil  to  foreclose  the  equlqr 
of  ijrdemption.    Id.  494 

5.  A  mortga|or  cannot  redeem  after 
a  bpse  of  twenty  yean,  after  foiw 
feitureand  poesession  by  the  mort- 
gagee, (which  period  has  been 
adopted  in  equity  by  analogy  to 
the  statute  'of  limitations,)  no  mte- 
rest  having  been  paid  in  the  mean 
time,  and  no  circumstances  ap- 
pearing to  account  forthe  neglect. 
Id.  497 

6.  Where  the  mortgagee  brings  bis 
hilt  of  foreclosure^  the  mortcage 
will,after  the  same  length  of  mne,  ^. 
be  presumed  to  have  been  dis-* 
charged,  unless  circomstaness  can 
be  shown  to  repel  the  presump- 
tion, aa,  payment  of  interest,  a 
promise  to  pay,  an  acknoffledg- 
mentby  the  asortgafor  that  the 
mortgage  is  still  sahaistiagy^  and 
the.like.    Id.  497>498 

7.  A  6amej(d^i  purchaser  «nder  the 

nortgagor,  w^h  actual  notiee  of 
the  mortgage,  or  constructite  no- 
tice by  aeeans  of  a  registiy,  can 
only  proleet  himself,  fay  the  lapse 
of  time, 'or  other  equity,  linder 
the  same  drcamstanees  whkh 
would  aibrd  a  protection  to  the 
amtgagnr.    Id.  499 

S*  Sack  a  porchaaerb  not  entitled  to 
have  the  value  of  the  improve- 
hy  him 
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from  the  proceeds  of  the  sale  of 
the  mortgaged  premises.        Id. 

500 

9.  Practice  of  CourU  of  Equity  oo  ju- 

dicial sales.     TkeMofUeAUegre, 
616.  649 

10.  In  all  cases  of  concurrent  jorisdic- 
tion,  the  Court  which  first  has 
possession  of  the  subject|  must 
determine  it  conclusively.  Smiik 
V.  M^Ivery  532 

11.  Although  Courts  of  equity  have 
concurrent  jurisdiction  with 
Courts  of  law,  in  all  matters  of 
fraud,  yet,  where  the  cause  has 
already  been  tried  and  determi- 
ned by  a  Court  of  bw,  a  Court  of 
equity  cannot  take  cognisance  of 
it,  unless  there  be  the  addition  of 
some  equitable  circumstance  to 
give  jurisdiction.     Id,  554 

12.  In  such  a  case,  some  defect  of 
testimony,  or  other  disability, 
which,  a  Court  of  law  cannot  re- 
move, must  be  shown,  as.  a 
ground  for  resorting  to  a  Court  of 
equity.     Id.  534 

13.  In  general,  the  answer  of  one  de- 

fendant in  equity,  cannot  be  read 
in  evidence  against  another.  But 
wliere  one  defendant  succeeds  to 
another,  so  that  the  right  of  the 
one  devolves  on  the  other,  and 
they  become  privies  in  estate,  the 
rule  does  not  apply.  Ot^om  o. 
BankoftkeVmiedStaie9^   738 

14.  Where  tlie  defendant  is  restrained 
by  an  injunction,  from  using  mo- 
ney in  his  possession,  interest 
will  not  be  decreed  against  him. 
M.  837 

15.  Aniujunction  will  be  granted  to 
prevent  the  franchise  of  a  corpo- 
ration from  being  destroyed,  as 
well  as  to  restrain  a  party  from 
violating  it,  by  attemptug  to  par- 
ticipate in  its  ezclunve  privile- 
ges.   Id.  .  838 

16.  In  general,  an  uijonction  will'noC 
be  allowed,  nor  a  decree  reodet^ 
ed,  against  an  agent,  where  the 


principal  is  not  made  a  pvArto 
the  suit.  But  If  the  principal  be 
not  himself  subject  to  the  jvris- 
diction  of  the  Court,  (as  Ib  the 
case  of  a  sovereign  SMe,)  the 
rule  may  be  dispeitted  witb.    Jtf. 

342 
17*  A  Court  of  equity  wiO  iattrpose 
by  Injonctioo,  •  to  prcvit  the 
transfer  of  a  specific  tnlng,wliidi, 
if  transferred,  will  be  irretrieva- 
bly lost  to  the  owner,  sneh  as  ne- 
gotiable securities  and  stocks.  Id. 

845 

CONSTITUTIONAL  LAW. 

1.  The  acts  of  the  Legislators  of  the 
Sute  of  Netr-York,  grantfaigto 
Robert  R.  Livingston  and  Robert 
Fulton,  the  ezdosive  navigatioo 
of  all  the  waters  within  the  jnris- 
diction  of  that  State,  with  boats 
moved  by  fire  or  steam,  for  a  term 
of  years,  are  repugnant  to  that 
dause  of  the  codstitutien  of  the 
United  States,  which  authorizes 
Coogrte  to  regulate  commerce, 
so  far  as  the  teid  acts  prohibit 
vessels  licensed,  according  to  the 
laws  of  the  United  States,  for  caiw 
ryingoQ  the  coasting  tradOi  from 
na'vigating'  the  said  waters  by 
means  of  fire  or  steam.  QMom 
V.  Ogdenj  1.  186. 

3.  The  power  of  reguhiting  i  us— itc^ 
extends  to  the  regolatkm  of  noet- 
Mfion.    Id.  189 

3.  The  power  ta  regulate  coomerce 

•extends  to  every  species  of  oom- 
meraal  intercourse  between  the 
United  States  and  forem  nation^ 
and  among  the  several  states.  It 
does  not  stop  at  the  external 
boundary  of  a  Sute.    Id.     193 

4.  Tbepower  to  regulate  commerce 

is  |[eneral,  and  Ins  no  limitations, 
bntaoch  as  are  prescribed  in  the 
caibtitntion  itsdf.    Id.         196 

5.  ThO'^BOwer  to  regulate  commerce, 

so  Mr  as  it  extends,  Is  exclusively 
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\«stcd  in  ConpreM^  and  no  part 
of  it  can  be  exercised  by  a  State. 
Id.  19S 

6.  State  inspection  laws,  health  laws, 
and  laws  for  regulating  the  inter- 
nal commerce  of  a  State,  and 
those  which  respect  turnpike 
roadS|  ferries^  &c.  are  not  with- 
in the  power  granted  to  Congress. 
Id.  203 

7*  The  laws  of  New-Tork,  granting  to 
R.  R.  L.  and  R.  F.  the  exclusive 
right  of  navigating  the  waters  of 
that  State  with  steam  boats,  are 
in  collision  with  the  acts  of  Con- 
gress regulating  the  coasting  trade, 
which  l^ing  made  in  pursuance 
of  the  constitution,  are  supreme, 
and  the  State  laws  must  yield  to 
that  supremacy,  even  though  en- 
acted in  pursuance  of  powers  ac- 
knowledged to  remain  in  the 
States.    Id.  210 

t»  A  license  under  the  acts  of  Con- 
gress, for  regulating  the  coasting 
trade,  gives  a  permission  to  carry 
on  that  trade,  and  is  not  merely 
intended  to  confer  the  national 
character.     Id.  212.  214 

*9-  The  power  of  regulating  commerce 

extends  to  navigation  carried  on 

by  resseb  exclusively  employed 

in  transporting  passengers.    Id, 

215,  21$ 

10.  The  power  of  regulating  com- 
merce, extends  to  vessels  propel- 
led by  steam  or  fire,  as  well  as  to 
those  navigated  by  the  instrumen- 
tality of  wind  and  sails.  leL    219 

11.  The  act  of  incorporation  of  the 
Bank  of  the  United  States,  which 

fives  the  Circuit  Courts  of  the 
Inited  States  jurisdiction  of  suits 
by  and  against  the  Bank,  is  war- 
ranted by  the  36  article  of  the 
constitution,  which  declares,  that 
^*  the  iudicial  power  shall  extend 
to  m  cages,  in  law  and  equity, 
arising  under  this  constitution, 
tke  Untmofthe  United  States,  and 
Vol.  IX. 


treaties  niade,  or  which  shall  he 
made,  under  their  authority." 
Osbom  V.  U.  S.  Bankf  738 

12.  The  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  a  bill 
brought  by  the  Bank  of  the  United 
States,  for  the  purpose  of  protect- 
ing the  Bank  in  the  exercise  of  its 
franchises,  which  are  threatened  to 
be  invaded,  under  the  unconstitu- 
tional laws  of  a  State ;  and,  as 
the  State  itself  cannot,  according 
to  the  11th  amendment  of  the  con- 
stitution, be  made  a  party  defend- 
ant to  the  suit,  it  may  be  main- 
tained against  the  officers  and 
agents  of  the  State,  wlio  ace  in- 
trusted with  the  execution  of  such 
laws.     Id» 

IS.  A  State  cannot  tax  the  Bank  of 
the  United  States;  and  any  at- 
tempt, on  the  part  of  its  agents 
and  officers,  to  enforce  the  col- 
lection of  such  tax  against  the 
proper^  of  the  Ba  k,  may  be 
restrained  by  injunction  from  the 
Circuit  Court     Id, 

CONSTRUCTION  OP  STATUTE. 

1.  The  French  Tonnage  Daly  Act  of 

the  15th  of  May,  1820,  c.  125. 
inflicts  no  forfeiture  of  the  vessel, 
for  non-payment  of  the  tonnage 
duty.  The  duty  is  collectable  in 
the  same  manner  as  by  the  Col- 
lection Act  of  1799y  c.  128.  The 
Appollon^  362.  367 

2.  The  29th  sec.  of  the  Collection  Act 

of  1799,  c.  128.  does  not  extend 
to  the  case  of  a  vessel  arriving 
from  a  foreign  port,  and  passing 
through  the  conterminous  waters 
of  a  river,  which  forms  the  boun 
dary  between  the  United  States 
and  the  territory  of  a  foreign 
State  for  the  purpose  of  proceed- 
ing to  such  territory.     Id     3^ 

3.  Under  the  Slave  Tiads  Aat  of 
1794,  c.  187.  fxi.]  5.  1.  an  in- 
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formation^. which  describes,  in  one 
count,  the  two  distinct  acts  of 
preparing  a  vessel  and  of  catr»- 
sfi^  her  to  sail^  pursuing  the 
words  of  the  law,  is  sufficient. 
The  Emily  and  the  Caroline^ 

379.  381 

4.  Undertbe  above  act,  it  is  not  ne- 
cessary, in  order  to  incur  the  for- 
feiture, that  the  vessel  should  be 
completely  fitted  and  ready  for 
.  sea.  As  soon  as  the  preparations 
have  proceeded  so  far,  as  clearly 
to  manifest  the  intention,  the  right 
of  seizure  attaches.     Id.        388 

S«  The  prohibitions  in  the  51av<^  Trade 
Acts  of  the  lOth  of  May,  ]  800,  c. 
303.  [li.]  and  of.  the  20th  of 
April,  181 8;  extend  as  well  to  the 
carrying  of  slaves  on  freight,  as  to 
casH  where  the  persons  trans- 
ported are  the  property  of  citizens 
of  the  United  States;  and  to  the 
carrying  of  them  from  one  port  to 
another,  of  the  same  foreign  em- 
pire, as  well  as  from  one  foreign 
country  to  another.  The  Merino 
andotherif  391.  403 

iS.  UndtTthe  4th  sec.  of  the  act  of  the 

•  10th  of  May,  1800,  c.  205.  [li.] 
the  owner  of  the  skives  transport- 
ed contrary  to  the  provisions  of 
that  act,  cannot  claim  the  same  in ' 
a  Court  of  the  United  States,  al- 
though they  may  t>e  held  in  ser- 
vitude, according  to  the  laws  of 
his  own  country.  But  if,  at  the 
time  of  capture  by  a  commission- 
ed vessel,  the  offending  ship  was 
in  possession  of  a  non-commis- 
sioned captor,  who  liad  made  a 
Btaauaxe  for  the  same  offence,  the 
owner  oU  the  slaves  may  claim : 
the  section  only  applying  to  per« 
apos  interested  in  tlie  enterprise 
or  voyage  In  which  the  ship  was 
€Bployed  at  the  tiwurofmch  cap- 
ture.    Id.  40r 

y.. Under  the  l6th  sec  of  the  Ship 
Registry  A<;t  of  the  61si  of  Pe- 


ccwbeTi  1792|  c  1.  a  tiansier  of 
a  registered  vessel  of  the  United 
States,  to  a  foreign  subject,,  ia  m 
foreign  port,  for  the  purpose  nf 
evading  the  revenue  laws  of  the 
foreign  country,  with  an  oader- 
stauding  that  it  ts  to  be  afterwards 
reccmveyed  to  the  former  owner, 
works  a  forfeiture,  unless  the 
transfer  is  made  known  in  the 
manner  prescribed  hy  the  7th  sec. 
\pftheact.     The  Margaret,    421 

8.  The  statute  does  not  require  a  be- 
neficial or  honajide  sale ;  iMit  a 
transmutation  of  ownerriupi  ^  by 
way  of  trust,  confidence,  or  other- 
wise/' is.  sufficieat.    /^  424. 

9.  Inalibelofinformatioaiindcrtfae 
67th  sec.  of  the  CollectioiB  Act  of 
1799>  c.  128.  against  goods,  od 
account  of  their  difiering  from  the 
contents  of  the;  entry,  it  is  not  ne- 
cessary that  it  it  should  allege  ah 
intention  of  defrauding  the  reve- 
nue. 200  CAes/to/*  2^430. 436 

10.  1  he  term  <<  bohea  UiB,^  is  oaed  m 
the  duty  act  in  its  known  eoanncr- 
cial  sense  j  and  the  ioAea  of  oom- 
merce  is  not  .usually  a  distiact-aiid 
simple  snbstance,  but  ia  aeon- 
pound,  made  up  in  Chma,  of  vari- 
ous kinds  of  the  lowest  priced 
black  teas.  But,  by  the  Duty 
Acts,  it  is  liable  to  the  same  spe- 
cific duty,  without  regard  to  the 
difference  of  quality  and  price.  Id 

456 

11.  Under  the  2d  and4tb  secticfw  of 
the  act  of  the  3d  of  March,  17979 
c  368.  a  certified  transcript  frooi 
thetiooks  of  the  Treasury  is  evi- 
dence against  the  defendsAt ;  and 
no  claim  for  any  credit  canoe  ad- 
mitted at  the  trial,  which  h|s  not 
been  presented  to,  and  disalV^wed 
by  the  accounting  officer  cf  the 
Treasury,  (unless  in  the  cfscs  ex- 
cepted by  the  act,)  akhoiugh  no 
proceedings  have  heen^iad  againsi 
the  debtor,  oader  the  act  ^  the 
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dd  of  March,  1793;  c  289.  by 
notification:  from  the  Treasury 
DetMirtmenty  requinng  him  to 
lender  to  the  Auditor  of  the  Trea- 
•ury  his  accoants  and  vouchers 
for  settlement.  Walton  v.  Unu 
ied  Stately  C51 

13.  QMere,  Whether  the  act  of  the  3d 
of  March,  1795,  c.  289.  is  not 
virtually  repealed  by  the  act  of 
the  »d  of  March,  1797,  c.  368  ? 

13.  The  statute  of  11  and  12  Wm. 
llf.c.  6.  which  is  in  force  iw  Ma- 
ryland,' removes  the  common  law 
ditabilhy  of  dairoiog:  title  through 
•vn  mHen  akeestoTy  but  does  not 
apply  to  a  lirtri^  atten  anceittJTj 
80  as  to  create  a  title  by  heirship, 
.where  none  would  eiist  by  the 
'ComnKNi  law,  if  the  ancestor  were 
kilataral  born  subject  or  citizen. 
JII»Crfert  i>.  Sewrwfe,        354 

•14.  Thus,  where  A.  died  seised  of 
lands  in  Maryland,  leaving  no 
Mrs,  except  B.,  a  brother,  who 
w«k  an  alien,  and  had  never  been 
naturalraed  as  a  citizen  of  the  Uni- 
ted'Statet,  and  three  nieces,  the 
daughters  of  the  said  B.,  who 
were  native  citizens  of  the 
United  States :  it  was  keidy  that 
they  could  not  claim  title  by  inhe- 
ritHnce,  through  B.,  their  father, 
he  being  an  alien,  and  still  living. 
Id.  S54 

See  Local  Law. 


CONTRACT. 

See  AoMiEALTT,  24,  25,  26,  27,  28, 
29,^0,  31.  37, 38,  39. 
Bills  of  Excbanob  AKnPaoMi»* 

iOAT  NoTBS. 
C«A«CBmT. 

£vipBitcs. 


D. 

DEED. 

1.  Although  the  Ckurch-JTardene  ot 
a  parish  are  not  capable  of  holding 
landt,  and  a  deed  to  them  and 
their  successors  in  office,  for  ever, 
cannot  operate  by  way  of  grant  $ 
yet,  where  it  contains  a  covenant 
of  general  warranty,  binding  the 
grantors  and  their  heirs  for  ever, 
it  may  operate  by  way  of  estop" 
pely  to  confirm  to  the  church  and 
its  privies  the  perpetual  and  bene- 
ficial estate  in  the  land.  Mason 
V.  MuncaHer^  445.  455 

DEVISE. 

1.  R.  B.  being  seised  of  lands  in  Ma- 
ryland,  made  three  instrumenU 
of  writing,  eadi  purportmg,  to  be 
his  will.  The  first,  dated  in  1789, 
gave  bis  whole  estate  to  his  ne- 
phew, J.  T.  M.,  after  cerUin  pe- 
cuniary legacies  to  his  other  ne- 
phews anjd  nieces.  In  the  second 
will,  dated  in  1800,  the  testator 
gave  his'  whole  real  estate  to  J.  T. 
M.,  during  his  life;  and  after  his 
death,  to  his  eldest  son.  A.,  in 
tail,  on  condition  of  his  changiug 
his  name  to  A.  BarneSj  with  re- 
mainder to  the  heirs  of  his  ne- 
phew, J.  T.  M.,  lawfully  begotten, 
for  ever,  on  their  changiag  their 
surnames  to  Barnes.  The  third 
will,  which  was  executed  after  the 
others,  and  probably  in  1803,  af- 
ter some  small  bequests,  proceed- 
ed thus :  ^  I  give  the  whole  of  my 
property,  after  complying  with 
that  I  have  mentioned,  to  the  male 
heirs  of  my  nephew,  J.  T.  M., 
laufuUy  hegottenjoreverj  agree- 
ably to  the  law  of  England,  which 
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was  ibe  law  of  our  State  befort  tie 
revolution,  that  is,  tlie  oldest  male 
heir  to  take  all,  dh  the  foilowing 
teems :  that  the  name  of  the  one 
ikeU  may  have  the  right^  at  tlie 
age  of  twenty-one,  with  his  con- 
sent, be  changed  to  A.  Barnes,  bj 
an  act  of  public  authority  of  the 
State,  without  any  name  added, 
together  with  his  taking  an  oath, 
before  he  has  possession,  before  a 
magistrate  of  St.  Mary's  county, 
and  have  it  recorded  in  the  office 
of  the  Clerk  of  the  county,  that  he 
will  not  make  any  change,  during 
his  life,  in  this  my  will,  relative  to 
my  real  property.  And  on  his  re- 
fusing to  comply  with  the  above 
mentioned  terms,  to  the  next  male 
heir,  on  the  above  mentioned 
terras ;  and  so  on,  to  all  the  male 
heirs  of  my  nephew,  J.  T.  M.,  as 
may  be,  on  the  same  terms ;  and 
all  of  them  refusing  to  comply,  in 
a  reasonable  time  ai>er  they  liave 
arrived  at  the  age  of  twenty^>ne, 
say,  not  exceeding  twelve  months, 
if  in  thai  time  it  can  be  done,  so 
that  no  act  of  intention  to  defeat 
my  will  shall  be  allowed  of;  and 
on  their  refusing  to  comply  with 
the  terms  above  mentioned,  if  any 
sach  person  may  be,  then  to  the 
son  of  mv  late  ncplrew,  J.  T.  M., 
named  A.  T.  M.,  on  the  above 
mentioned  terms ;  and  on  his  re- 
fu5i|l,  to  his  brother,  J.  T.  M.  \ 
and  on  his  refusing  to  comply  with 
the  above  mentioned  terms,  to  the' 
heirs  male  of  my  nephew,  A.  B. 
T.  M.,  lawfully  begotten,  on  the 
above  mentioned  terms;  and  on 
their  refusal,  to  the  male  heirs  ef 
my  niece,  Mrs.  C,  lawfully  be- 
gotten, on  their  complying  with 
the  above  mentioned  terms ;  and 
on  their  refusal,  to  the  daughter  of 
my  nephew,  J.  T.  M.,  named 
Mary*,  so  on  to  any  daughter  be 
may  have  or  has.''    The  testator 


then  appoints  J.  T.  M.  hta  soie 
executor,  with  a  ssJary  of  1600 
dollara  per  annum,  for  his  life, 
and  adds,  ^^  and  my  will  is,  that 
he  shall  keep  the  whole  of  ny 
property  in  his  possession,  do- 
ring  his  life.''  He  then  empow- 
ers his  executor  to  manage  tbe 
estate  at  his  discretion,  to  employ 
agents,  and  to  pay  them  such  sa- 
laries as  he  shall  think  proper  ;  to 
repair  the  houses,  and  build 
others,  as  he  may  think  neceasa- 
ry;  to  reside  :  his  plantations, 
and  to  tise  their  produce  for  his 
support ;  and  adds,  '^  after  whiA 
to  be  the  property  of  the  person 
that  may  nave  a  right  to  it,  as 
above  mentioned.'*  HeU,  that 
the  conditions  annexed  to  the 
estate,  devised  to  the  oldest  male 
heir  of  J.  T.  M.,  were  eubeequmi 
and  not/^reeedSea^,  and  that,  coa- 
sequently,  tbe  contingencjr  em 
wliich  the  devise  was  to  take  eP 
feet,  was  not  too  remote,  the  estate 
vesting  on  the  death  of  J.  T.  M.) 
to  be  devested,  on  thenon-jper- 
fontiance  of  the  eonditioB.  Tm^ 
lor  V.  MaeoHj  StS 

2.  Qucsre^  Whether  J.  T.  M.  took 
an  estate  tail  ?     Id.  95S 

Q.  Quare^  Whether  the  last  will  re- 
voked those  which  preceded  it  ? 
Id.  353 

DUTIES. 

See  Adsukaltt,  2,  S.  34,35,36. 

E. 

EVIDENCE. 

3«  Secondary  evidence  of  the  oonteats 
of  written  instruments  is  ool  ad- 
missible, where  the  origiuab  are 
within  the  control  or  custody  of 
the  party.    Sebree  9.  Dorr, 

558.  563 
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2.  Sec<M)dary  evidence  of  the  con- 
tents of  written  instruments  is  ad- 
missible, wherever  it  appears  that 
the  original  is  destroyed!,  or  loft^ 
bj  accident,  without  any  fault  of 
the  party.  Renner  r.  Bank  of 
Columhia^  581.  596 

3.  In  the  case  of  a  lost  note,  it  is  not 
necessary  tliat  its  contents  should 
be  proved  by  a  notarial  copy. 
All  that  is  required  is,  that  it 
should  be  the  best  evidence  the 
party  has  it  in  his  power  to  pro- 
duce.   Id.  597 

4.  The  English  practice  of  requiring 
a  speciid  count  in  the  declaration, 
as  upon  a  lost  note,  in  order  te 
let  in  secondary  evidence  of  its 
contents,  has  not  been  adopted  in 
the  United  States.    Id.  597 

D*  Ifa  party  intend  to  use  a  written 
instrument  in  evidence,  he  must 
produce  the  original,  if  In  his  pos- 
session. But  if  it  is  in  the  pos- 
session of  the  other  party,  who  re- 
fuses to  produce  it,  after  notice,  or 
if  the  original  is  lost  or  destroyed, 
secondary  evidence  (being  the 
best  which  the  nature  of  the  cast^ 
allows)  will  be  admitted.  Rigg8 
V.  Tayioe,  48S 

6.  The  party,  in  such  ca^,  may  read 
a  counterpart ;  or,  if  there  is  no 
counterpart,  an  examined  copy  ; 
or,  if  no  such  copy,  may  give  pa- 
rol evidence  of  the  contents.    Id, 

486 

7*  Where  a  writing  has  been  volun- 
tarily destroyed,  for  fraudulent 
purposes,  or  to  create  an  excuse 
for  Its  non-production,  secondary 
evidence  of  its  contents  is  not  ad- 
missible. But  where  the  destruc- 
tion or  losa  (although  voluntary) 
happens  through  mistake  or  acci* 
dent,  such  evidence  will  be  ad- 
mitted.   Id.  486 

8.  In  an  action  against  the  receiver, 
not  describing  him  in  his  official 
capacity,  evidence  may  be  given 


of  moneys  received  in  his  official 
capacity ;  and,  under  a  count  for 
money  had  and  received,  evi- 
dence may  be  ^ven  of  public 
stock  received  by  him,  where 
such  stock  is,  by  law,  made  recei- 
vable, at  par,  in  payment  for  lands 
sold  by  the  United  Sutes.  Wal- 
ton V.  United  States,  651 

EXTINGUISHMENT. 

1.  A  covenant,  under  seal,  to  come 
to  a  settlement  within  a  limited 
time,  and  to  pay  the  balance  which 
might  be  found  due,  is  merely  col- 
lateral, and  cannot  be  pleaded  as 
an  extinguishment  of  a  simple 
contract  debt,  the  period  within 
which  the  settlement  was  to  be 
made,  having  elapsed  before  the 
commencement  of  the  suit,  and 
the  plea  not  averring  that  any 
such  settlement  had  been  made. 
Baiti  V.  Petertj  556 

2.  The  official  bond  given  by  a  re- 
ceiver of  public  moneyi,  does  not 
extinguish  the  simple  contract 
debt  arising  from  a  balance  of  ac- 
count due  from  him  to  the  United 

>States.  An  action  of  assumpsit 
fojv4he  balance  of  account,  and  an 
actioii  of  debt  upon  the  bond 
against  ihe  principal  and  sureties, 
may  be  .^naintained  at  the  same 
time.      Walton  v.  United  States, 

6j1 

J. 

JURISDICTipN. 

1.  The  District  Court  of  >li#»  district 
where  the  seizure  was  made,  and 
not  where  the  offence  was  com- 
mitted, has  jurisdiction  ot  prO- 
ceedmgs  in  rem,  for  an  alleged 
forfeiture.     The  Merino  et  al. 

SDl.  402 
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2.  If  the  fteicure  w  made  on  the  high 
seas,  or  within  the  territory  of  a 
foreign  power,  the  jurisdiction  is 
conferred  on  theCoort  of  the  dis- 
trict where  the  property  is  carri- 
ed and  proceeded  against.     Id. 

402 

3.  A  municipal  seizure,  within  the 
territory  of  a  foreign  power,  does 
not  oust  the  jurisdiction  of  the  Dis- 
trict (>ourt,  into  whose  district 
the  property  is  brought  for  adju- 
dication.    Id.  402, 403 

4.  Where  Courts  of  equity  have  con- 
■'  current  jurisdiction  with  Courts 

of  law,  as  in  matters  of  fraud,  if 
the  cause  has  already  been  tried 
and  determined  by  a  Court  of 
law,  a  Court  of  equity  cannot 
take  cognizance  of  it,  unless  there 
be  the  addition  of  some  equitable 
circumstance  to  give  jurisdiction. 
The  Court,  which  first  has  pos- 
session of  the  subject,  roust  deter- 
miue  it  conclusiYely.  Snuth  t>. 
JW*Irer,  532, 534 

5.  lit  such  a  ciisc,  some  defect  of  tes- 
timony, or  other  disability,  which 
a  Court  of  law  cannot  remove, 
must  be  shown,  as  a  ground  for 
resorting  to  a  Court  of  equity. 
Id.  SF34 

C.  An  endorsee  of  a  promissory  note, 
who  resides  in  a  different  State, 
may  sue,  in  tlie  Circuit  Court,  his 
immediate  endorser,  residing  in 
the  State  in  which  the  suit  is 
brought,  although  that  endorser 
be  a  resident  of  the  same.  State 
witli  the  mnker  of  the  note.  Mol- 
Ian  r.  Torruncey  537 

7.  But  where  the  suit  is  brought 
against  a  remote  endorser,  and 
the  plaintiff,  in  his  declaration, 
traces  his  title  through  an  inter- 
mediate endorser,  he  must  show 
that  this  intermediate  endorser 
could  have  sustained  his  action  in 
the  Circuit  Court.     Id,  53T 

^.  A  plea  to  the  jurisdictioM  of  thr 
CiiTuit   CoiirU    TTiusi  5hou'   Urdf 


the  parties  were  citizens  cf  ifae 
same  State,  at  the  time  the  actioo 
waa  brought,  and  not  merely  aC 
the  time  of  the  plea  pleaded.  Tbe 
jurkdiction  depends  upon  the 
state  of  things  at  the  time  of  the 
action  brought;  and^ after  it  ia 
once  vested,  it  cannot  be  oaned 
by  a  subsequent  change  of  resi- 
dence of  either  of  the  parties.   Id, 

5.19 
9.  Qireere,  As  to  the  authority  of 
this  ('Ourt  to  interfere,  by  man- 
damus, in  the  case  of  the  removal 
or  suspension  of  an  Attomej  of 
the  District  and  Circuit  Courts. 
Ex  parte  Burr^  529 

10.  Whatever  may  be  the  authority  of 
this  Court  in  that  respect,  it  will 
not  be  exercised,  unless  where  the 
conduct  of  the  Court  below  has 
been  grossly  irregular  and  unjust. 
Id.  530 

11.  In  a  regular  complaint  against  an 
attorney,  charges  cannot  be  re- 
ceived and  acted  on,  unless  naade 
on  oath.  But  he  may  himself 
waive  the  preliminary  of  an  affi- 
davit, and  the  Court  may  pro- 
ceed, at  his  instance,  to  investi- 
gaie  the  charges  upon  testimony, 
which  must  be  on  outh,  and  regu- 
larly taken.     Id.  530 

12.  Iff  replevin,  if  it  be  of  goods  dis- 
trained for  rent,  the  amount  for 
which  avowry  is  made,  is  the  va- 
lue of  the  matter  in  controversy; 
and  if  th<e  writ  be  issued  to  try  the 
title  to  property,  *lt  is  in  the  na- 
ture of  detinue,  and  the  value  of 
the  article  replevied  is  the  value 
of  the  matter  in  controversy,  so  as 
to  give  jurisdiction  to  this  Court 
upon  a  writ  of  error.  Pejfton  v, 
Robertson^  52r 

13.  The  net  incorporating  the  Bank  of 
the  United  States,  gives  the  Cir- 
cuit Courts  of  the  United  States 
jurisdiction  of  suits  by  and  again^ 
the  Bank  7  and  this  provision  is 
wairHntcii    bv    the  fon^tiiiittnn. 
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O$bors^  V.  Bank  of  tie  Umied 
Siaieiy  '  •        .       738 

14.  Tbe  Cireuit  CaurU  of  the  United 
Slatei  have  iansdictioa  of  a  bill 
brooght  by  the  Bank  of  the  Uni- 
ted States^  for  the  purpose  of  pr»> 
tecting  the  Bank  in  the  exercise  of 
itf  franchise,  ^ich  are  threaten* 
td  to  be  invaded  under  the  uncon- 
stitutional laws  of  a  ^tate,  and  the 
suit  may  be  maintained  against 
the  c^Scers  and  agents  of  the  State, 
who  are  entrusted  with  the  exe- 
cution of  such  law^     Id. 

L. 

LEX  LOCI. 

!•  The  disposition  of  real  property, 
by  deed  or  will,  is  subject  to  the 
laws  of  the  country  where  it  is  si- 
tuated.   Kerr  v.  Moon^         ^^^ 

2.  Where  the  devisor  was  entitled  to 
warrants  for  land  in  the  Virginia 
Military  District  .in  the  State  of 
Ohio,  under  the  laws  and  ordinan- 
ces of  Virginia,  on  account  of  his 
military  services,  and  made  a  will 
in  Kentucky,  devising  the  lands, 
which  was  duly  proved  and  re- 
gistered, according  to  Ihe  laws  of 
the  State :  Held,  that  although 
the  title  to  the  land  was  merely 
equitable,  and  that  not  to  any 
specific  tract  of  land,  it  could  not 
pass,  unless  by  -a  will  proved  and 
registered  according  to  the  laws 
of  Ohio.     Id.  5G5 

S.  Even  admitting  it  to  have  been 
personal  property,  a  person  claim- 
ing under  a  will  proved  in  one 
State,  cannot  intermeddle  with, 
or  sue  for,  the  effects  of  a  testator 
in  another  State,  unless  the  will 
be  proved  in  the  latter  State,  or  it 
is  permitted  by  some  law  of  that 
State.     Id.  571 

4.  Letters  testamentary  give  to  an 
executor  no  authority  to  sue  for 
the  personal  estate  of  his  testator^ 


outof  thf  jurisdicttoB  of  the  State 
by  which,  they  were  granted.   Id. 

571 
5.  Under  the  statute  of  Ohio,  .which 
;  permits  wills  made  in  o(her  States, 
concerning  property  in  thatS^ate, 
to  be  proved  and  r«H:orded  in  the 
Court  of  the  county  where  the 
property  lies,  It  most  (tppear  that 
the  requisitions  of  the  statute  have 
been  pursued,  in  order  to  give  the 
will  the  same  validity  and  effect 
as  if  made  within  the  State.    lA 

572 

LIMITATION. 

1.  Where  a 'mortgagor  come«  to  ^re- 

deem, th,e  Court  of  eqitily.  KiifiSy 
by  analogy  to  the  statute  of  Hmi 
tations,  njLed  upon  20  ye^rs  as 
the  period,  after  forfeiture,  and 
possession  taken  by  the  mor^age^y 
no  intereit  having,  been  paid  in 
the  mean  time,  and  no  ctreum- 
stances  appearing  to  account  for 
the  neglect,  beyond  which  a  right 
of  redemption  shall  not  be  favour- 
ed.    Hughee  V.  Edwarde^ 

489. 497 

2.  Where  the  mortgagee  brings  his 
bill  of  foreclosure,  the  mortgage 
will,  af\er  the  same  length  of 
time,  be  presum<^d  to  have  been 
discharged,  unless  circumstance! 
can  be  shown  to  repel  the. pre- 
sumption, as  payment  of  interest, 
a  promise  to  pay,  an  acknowledgi- 
ment  by  the  mortgagor  thai  the 
mortgage  is  still  subsisting,  and 
the  like.    Id,  497,  496 

S.  A  bonce  fidei  purchaser  under  the 
mortgagor,  with  actual  notice  of 
the  mortgage,  or  constructive  no* 
tice  by  means  of  a  registry,  can 
only  protect  himself  in  equity  by 
the  lapse  of  time,  under  the  same 
circumstances  which  would  afford 
a  protection  to  the  mortgagor.  Idi 

See  Local  Law,  2. 3.  12, 13. 
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LOCAL  LAW. 

1.  The  act  of  Pennsylvania,  of  1779, 
''for  vesting  the  estates  of  the 
late  proprietaries  of  Pennsylva- 
nia, in  this  Commonwealth,^^  did 
not  confiscate  lands  of  the  pro- 
prietaries which  were  within  the 
lines  of  manors;  nor  were  the 
same  confiscated  by  the  act  of 
1781,  for  establishing  a  land  of- 
fice.    Kirk  V.  Smithy  241 

2*  The  statute  of  limitations  of  Penn- 
sylvania, of  1705,  is  inapplicable 
to  an  action  of  ejectment,  brought 
to  enforce  the  unpaid  purchase 
money,  for  lands  of  the  proprie- 
taries within  the  manors,  for  which 
warrants  had  issued.     Id      286 

3.  Nor  b  the  statute  of  limitations  of 

1785,  a  bar  to  such  an  action. 
Id.  293 

4.  The  Vestry  of  the  Episcopal 
Church  of  Alexandria,  now  known 
by  the  name  of  Ckrisfs  Ckurckj 
is  the  regular  Vestry,  in  succes- 
sion, of  the  parish  of  Fairfax,  and, 
in  connexion  with  the  Minister, 
has  the  care  and  management  of 
all  the  temporalities  of  the  parish 
within  the  scope  of  their  authori- 
ty. A  sale  by  them  of  the  Churdi 
lands,  with  the  assent  of  the  Min- 
ister, under  the  former  decree  of 
this  Court,  conveys  a  good  title  to 
the  purchaser.  Mason  v.  Mun^ 
caster,  445    454 

5*  The  parishioners.  Imve,  individual- 
ly, no  right  or. title  to  the  glebe 
lands;  they  are  the  property  of 
the  parish  in  its  aggregate  or  cor- 
porate capacity,  to  be  disposed  of, 
for  parochiid  purposes,  by  the 
Vestry,  who  are  the  legal  agents 
and  representatives  of  the  parish. 
Id.  468 

6*  Under  the  reserve  contained  in 
the  session  act  of  Virginia,  and 
under  the  acts  of  Congress  of  Au- 
gust 10th,a790,  ch.  67.  [xl]  and 
of  June  9th,  1794,  ch.  238.  [Ixii.] 


the  whole  country  Ivinff  hateeem 
the  Sciota  and  Little  Miami  ri- 
vers^ was  subjected  to  the  m*llla« 
ry  warrants,  to  satisfy  which  the 
reserve  was  made.  Doddridge  9. 
Thtmpstm^  469 

7.  The  territory  lying  between  two 
riverfX'  is  the  whole  country  from 
their  sources  to  their  mouths ;  and 
if  no  branch  of  either  of  them  has 
acquired  the  name,  exclusive  of 
another,  the  main  branch,  to  its 
source,  must  be  considered  as  the 
true  river.     Id.  473 

8.  The  act  of  June  26th,  1813,  du 
432.  [cix.]  to  ascertain  the  west- 
ern boundary  of  the  tract  reserv- 
ed for  the  military  warrants,  and 
which  provisionally  designate 
Ludlow's  Hne  as  the  western  boun- 
dary,  did  not  invalidate  the  title  to 
land  between  that  line  and  jRo- 
bert's  Hne  J  acquired  under  a  Vir- 
ginia military  warrant,  previous 
to  the  passage  of  that  act.    Id, 

47S 
9*  The  land  between  Ludlow's  and 
Robert's  line  was  not  withdrawn 
from  the  territory  liable  to  be  sur- 
veyed for  military  warrants,  by 
any  act  of  Congress  passed  before 
the  act  of  June  26tb,  1812,  cb. 
432.  [cix.]     Id.  480 

10.  The  land  law  of  Virginia,  of  1779, 
makes  a  pre-emption  warrant  su- 
perior to  a  treasury  warrant,  when- 
ever they  interfere  with  each  other, 
unless  the  holder  of  the  pre-emp- 
tion warrant  bus  forfeited  that  su- 
periority, by  failing  to  enter  his 
warrant  with  the  surveyor  of  the 
county,  within  twelve  months  af- 
ter die  end  of  the  session  at  whicli 
the  land  law  was  enacted  ;  and  ou 
that  period  having  expired,  and 
being  prolonged  by  successive  acts, 
during  which  time  there  was  one 
interval  between  the  expiration  of 
the  law  and  the  act  of  revival,  the 
original  right  of  the  holder  of  the 
pre-emption  warrant  wus  prcser^ 
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vcdyDotwithstandiogthat  intenral| 
the  entiy  of  the  holder  of  the  trea- 
sury warrant  not  having  been 
made  during  the  same  interval. 
Sievetu  v,  M^CargOy  502 

11.  A  question,  under  the  re^stry  acts 
of  Tennessee,  whether  a  junior 
conveyance  registered, should  take 
precedence  of  a  prior  unregister- 
ed deed:  Held,  that  the  registry 
did  not,  under  the  circumstances, 
vest  the  title  against  the  elder 
deed.    Love  v*  Sinmu,  515 

12.  By  the  statute  of  limitations  of 
Tennessee,  of  1797}  a  possession 
of  seven  years  is  a  protection,  on- 
ly when  held  under  H  grant,  or  un- 
der mesne  conveyances  which  con- 
nect it  with  a  grant.  Walker  v. 
Tamer,  541 

13.  A  Sheriff's  deed,  which  is  void  for 

want  of  jurisdiction  in  the  Court 
under  whose  judgment  the  sale 
took  place,  is  not  such  a  convey- 
ance as  that  a  possession  under  it 
will  be  protected  by  the  statute  of 
limitations.     Id.  545 

14.  Secondary  evidence  of  the  con- 
tents of  written  instruments  is  not 
admissible,  when  the  originals  ai^ 
within  the  control  or  custody  of 
the  party :  and  this  rule  of  evi- 
dence is  not  dispensed  with  by  the 
local  statutes  of  Kentucky,  which 
provide  that  no  person  shall  be 
permitted  to  deny  his  signature, 
as  maker  or  assignor  of  a  note,  in 
a  suit  against  him,  unless  he  will 
make  an  affidavit  denying  the  exe- 
cution or  assignment.  These  sta- 
tutes do  not  dispense  with  proof 
of  the  existence  of  the  instrument, 
or  of  the  right  of  the  party  to  hold 
it  by  assignment.   Sebreev.  Darr^ 

558 

15.  Under  the  follomng  entry,  ^  H.  R. 

enters  2000  acres  in  Kentucky, 
by  virtue  of  a  warrant  for  milita- 
ry services  performed  by  him  in 
the  last  war,  in  the  for k  of  the 
first  fork  of  Lickinff,  running 


voL.ix: 


up  each  fork  for  quantity ;"  it  ap« 
peared  in  evidence,  that  at  the 
first  fork  of  Licking,  the  one  fork 
waa  known  and  gc  nerally  distin- 
guished by  the  name  of  the  south 
fork,  and  the  other  by  the  name 
of  the  main  Licking,  or  the  Blue 
Lick  fork,  and  that  some  milea 
above  this  place  the  south  fork 
again  forked :  Held,  that  the  entry 
could  not  be  satisfied  with  lanc& 
lying  in  the  first  fork.  MeredH 
V,  Picket,  5 

16.  In  such  a  case,  the  entry  could  i 

be  explained,  and  the  survey  sui 
ported,  by  oral  testimony.     The 
notoriety  and  names  of  places  ma} 
be  shown  by  auch  testimony,  bv 
the  words  of  an  entry  are  to  ^ 
construe^         the  Court  as  any 
other  written  instrument.  Id,  575 

17.  The  acts  of  Assembly  of  North 

Carolina,  passed  between  the  years 
1783  and  1789}  invalidate  all  en- 
tries, surveys,  and  grants  of  land 
within  the  Indian  territory,  which 
now  forms  a  part  of  the  territory 
of  the  Su^te  of  Tennessee.  But 
they  do  not  avoid  entries  commen- 
cing without  the  Indian  boundary, 
and  running  into  it,  so  far  as  re- 
spects that  portion  of  the  land 
situate  without  their  territory. 
Danforth  v.  Wear,  GfS 

18.  The  act  of  North  Carolina,  of 

1784,  authorizing  the  removing  of 
warrants  which  had  been  located 
upon  lands  previously  taken  up, 
so  as  to  place  them  upon  vacant 
lands,  did  not  repeal,  by  implica- 
tion, the  previously  existing  laws, 
which  prohibited  surveys  of  land 
within  the  Indian  boundary.  The 
lands  to  which  such  removals  are 
made,  must  be  lands  previously 
subjected  to  entry  and  survey.  Id. 

678 

See  Construction  op  Statute,  13, 
14. 
Lex  Loci 
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PAYMENT. 

i.  In  general,  the  debtor  has  a  right 
to  make  the^approprtation  of  pay- 
ments ;  tf  be  omiiu  it,  the  creditor 
may  make  .it:  but  neither  paity 
has  a  right  to  make  an  appropria- 
tion after  the  controversy  has 
arisen.  United  Statti  v.  K%rk» 
wOrick,  720-  737 

In  cas^  of  long  and  running  ac- 
countSy  where  balances  are  ad- 
justed, merely  for  the  purpose  of 
making  rests,  the  law  will  apply 
payments  to  extinguish  the  debts, 
according  to  the  priority  of  time. 
Jd.  738 

PLEADING. 

1.  In  a  declaration ;  upon  a  promis- 
sory note,  the  omission  of  the 
place  where  it  is  paynbte  is  fatal. 
Sebree  v.  Dorr,       55«.  56 1 ,  562: 

S.  Where,  by  the  local  law  and  usnge, 
payment  of  a  promis-^ory  nute  is 
demandable  on  the^o<:r/^  day  of 
grace,  in  order  to  charge  the  en- 
dorser, the  declaration  ao^ainst  the 
endorser  must  lay  the  demand  on 
the  fourtkt  and  not  on  the  tkird 
day.  Renner  v.  DarJc  of  Colum- 
bia^ 581.594 

3.  Quasre^  Whether  a  declaration,  in 
such  a  case,  not  averriDg  the  local 
usage,  would  be  good  upon  de- 
murrer?    Id.  594 

4.  To  admit  secondary  evidence  of  a 

lost  note,  it  is  not  necessary  that 
there  should  be  a  count  in  the  de- 
claration as  upon  a  lost  note.    Id, 

597 

PRACTICE. 

1.  A  ccrftorari,  upon  a  suggestion  of 
tliminution  in  the  record,  may  be 


made  by  the  clerk,  and  need  not 
be  made  by  the  Judge  of  the 
Coort  below.     Stewart  ▼•  Imgkf 

526 

2.  Under  the  Judiciary  Act  of  1789f 
ch.  20.  B.  22.  the  secority  to  be 
taken  from  the  plaintiff  in  error, 
by  the  Judge  signing  a  citatioo  oo 
a  writ  of  error,  must  be  saffidaH 
to  secure  the  whole  amooDt  of  the 
judgment,  and  Is  not  to  be  con* 
fin^  to  such  damages  as  the  ap- 

'  peilate  Coort  may  adjudge  for  the 
delay.     Caiiett  ▼.  JBrpifte,     55S 

3.  In  ejectment,  an  ameiidment,  so 
as  to  epiarge  the  term  laid  kt  the 
declaration,  will  be  permitted*,  hi 
the  discretion  of  the  Court.  Wai- 
den  V.  Crttiffy  516 

4.  But  a  writ  of  error  will  not  lie,  in 
a  case  where  tlie  Court  bdow  has 
denied  a  motion  for  this  piirpoee. 
Id.  578 

5.  The  discharge  of  the  jury  from 
giving  a  verdict  in  a  capital  case^ 

.  without  the  consent  of  the  pri- 
soner, the  jury  being  unable  tQ 
agree,  is  not  a  bar  to  a  subsequent 
trial  for  the  same  offence.  Vni' 
ted  States  v.  Perez j  579^ 

6.  The  Court  is  invested  with  the 
discretionary  authority  of  dis- 
charpng  the  jury  from  giving  any 
verdict,  in  cases  of  this  nature^ 
whenever,  in  their  opinion,  th«^re 
is  a  manifest  necessity  for  such 
an  act,  or  the  ends  of  public  jus- 
tice would  otherwise  be  defeated. 
Id.  580 

7.  Under  the  10th  section  of  the  Pa- 
tent Act  of  the  21st  of  February, 
1793,  ch.  11.  upon  granting  a 
rule,  by  ^he  Judge  of  the  District 
Court,  upon  the  patentee,  to  show 
cause  why  process  should  not 
issue  to  repeal  the  patent,  the  pa- 
tent is  not  repealed,  defaetOf  by 
making  the  rule  absolute ;  but  the 
process  to  be  awarded  Is  in  the 
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nature  of  a«cire/ac/at  atcom- 
moD  ItLWf  to  the  patentee  to  show 
caose  why  the  patent  should  not 
be  repeued,  with  costs  of  suit; 
and  upon  the  return  of  such  pro- 
cess, duly  served,  the  Judge  is  to 
proceed  to  tiy  the  cause,  upon 
the  pleadings  nied  by  the  parties, 
and  the  issue  joined  thereon.  If 
the  issue  be  an  issue  of  fact,  the 
trial  thereof  is  to  be  by  ajury ;  if 
an  issue  of  law,  by  the  Uourt,  as 
in  other  cases.  Ex  parte  Wood 
aad  Brundagef  603 

8.  In  such  a  case,  a  record  is  to  be 
made  of  the  proceedings,  antece- 
dent to  the  rule  to  show  cause 
why  process  should  not  issue  to 
repeal  the  patent,  and  upon  which 
the  rule  b  founded.    Id.        603 

9*  It  is  not  necessary  that  a  bill  of 
exceptions  should  be  formally 
drawn  and  signed  before  the  trial 
is  at  an  end.  The  exception  may 
be  taken  at  the  trial,  and  noted 
by  the  Court,  and-  may,  after- 
wards, during  the  term,  be  re- 
duced to  form,  and  signed  by  the 
Judge.  Bat,  in  such  cases,  it  is 
signed  nunc  pro  tunc,  and  pur- 
ports, on  its  mce^  to'be  the  same 
as  if  actually  reduced  to  form,  and 
signed  during  the  trial.  It  would 
be  a  fatal  errorif  it  w.ere  to  appear 
otherwise.  Walton  v.  United 
States,  651 

10.  Where  the  writ  of  error  is  dismis- 

sed for  want  of  jurisdiction,  no 
costs  are  allowed.  M^Iver  v. 
Wattles,  650 

11.  It  is  unnecessary  for  an  Attorney 
or  Solicitor,  who  prosecutes  a  suit 
ibr  the  Bank  of  the  United  Sta:es, 
or  other  corporation,  to  produce 
a  warrant  of  attorney  under  the 
corporate  seal.  Osbom  v.  Bank 
of  ike  United  States,  738 

22.  whatever  authority  may  be  neces- 
aary  for  an  Attorney  or  Solicitor 


to  appear  for  a  natural  or 
person,  it  is  not  agro*' 
versal  (qt  erroj, .««  «*«/.  apiMsiui 
Court,  diat  such,  authority  do 
not  appear  on  the  face  of  the  r 
cord.   It  is  aformal  defect^  whi« 
is  cured  by  the  statute  of  jeofa** 
and  the  32d  section  of  the  J 
ciary  Act  of  1789,  chw  20. 

See  Admibaltt. 

Chancery,  IS,  14, 15, ' '" 

Evidence. 

PaizE,  2. 

PRIZE. 

1.  Case  o(  capture  by  an  armec 
sel,  fitted  out  in  the  ports  \ 
United  States,  in  breach  o. 
neutrality  acts.    Claim  by  a 
kged  boms  Jldei  purchaser 
foreign  port  rejected,  and  res 
tion  decreed  to  the  original  c 
ers.     The  Fanjuy, 

2*  A  bonm  fidei  purchaser,  wit 
notice,  in  such  case,  is  endtle 
be  reimbursed  the  freight  wl 
he  may  have  paid  upon  the  c 
tured  goods;    and  the  innocent 
neutral  carrier  of  such  goods,  the 
same  having  been  transhipped  in 
a  foreign  port,  is  entitled  to  freight 
out  of  the  goods.    Id.  §fl 

See  AoMiRALTT,  37>  38/  39^  40. 

S. 

SURETY. 

1.  The  contract  of  a  surety  is  to  be 
construed  strictly,  and  is  not  to  be 
extended  beyond  the  fair  scope  of 
its  terms.  Miller  v.  Stewart,  680 

2.  Where  a  bond  was  given,  condi- 
tioned for  the  faithful  performance 
of  the  duties  of  the  office  of  De- 
puty Collector  of  direct  taxes  for 
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It  certain  townships,  and  the 
"uroeot  of  the  appointment, 
.rred  to  in  the  bond,  was  after- 
warui  altered,  so  as  to  extend  to 
another   township,  without   the 
consent  of  the  sun^ties :  Htld^  that 
the  surety  was  discharged  from 
his  responsibility  for  moneys  sub- 
seouently  collected  by  his  princi- 
•al.     Id.  704 

bond,  given  on  the  4th  of  De- 
nber,  1813,  for  the  faithful  dis- 
arge  of  the  duties  of  his  office, 
a  Collector  of  direct  taxes  and 
ternal  duties,  appointed  (under 
je  act  of  the  22d  of  J*ily,  1813, 
\  16.)  by  the  President,  on  the 
1th  of  November,  1813,  to  hold 
J  office  until  the  end  of  the  next 
.  cssiou'  of  the  Senate,  and  no  lon- 
ger, and  subsequently  appointed 
by  the  President,  with  the  ad- 
rice  and  consent  of  the  Senate, 
on  the  24th  of  January,  1814,  is 
to  be  restricted  (as  to  the  liability 
of  the  sureties)  to  the  duties  and 
obligations  created  by  the  Collec- 
tion Acts  passed  antecedent  to  the 
date  of  the  bond.     United  States 
V.  Kirkpairickj  720.  730 


under  the  appo'mtment,  with  the 
advice  and  consent  of  the  Senate, 
operates  a  revocation  of  the  firat 
commission,  issued  under  tiie  ap* 
pointment  by  the  President,  which 
was  to  continue  until  the  end  of 
the  next  session  of  the  Senate, 
and  no  longer ;  and  the  liability 
of  the  sureties  in  the  bond  did  not 
extend  beyond  the  duration  of  the 
first  commission.    Id.  734 

5.  In  general,  laches  is  not  imputable 
to  the  government;  and  where 
the  laws  require  quarterly  or 
other  periodical  accounts  and 
settlements,  a  mere  omission  to 
bring  a  suit,  upon  the  a^lect  of 
the  officer  or  agent  to  account, 
will  not  discharge  bis  sureties. 
Id.  735 

6.  The  caM  of  T%e  People  v.Jameem, 
(9  Johns.  Aep.  332.)  distinguish* 
ed ;  and,  so  far  as  it  confficts  with 
the  present  case,  overruled.    Id. 

7S7 
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4.  The  second   commission,  issued        gee  Alien. 
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2.  If  the  seizure  10  made  oa  the  high 
seas,  or  within  the  territory  of  a 
foreign  power,  the  jurisdiction  is 
conferred  on  the  Court  of  the  dis- 
trict where  the  property  is  carri- 
ed and  proceeded  against.     Id. 

402 

3.  A  municipai  seizure,  within  the 
territory  of  a  foreign  power,  does 
not  oust  the  jurisdiction  of  the  Dis- 
trict (>ourt,  into  whose  district 
the  property  is  brought  for  adju- 
dication.   Id.  402, 403 

4.  Where  Courts  of  equity  have  con- 
•  current  jurisdiction  with  Courts 

of  law,  as  in  matters  of  fraud,  if 
the  cause  has  ahready  been  tried 
and  determined  by  a  Court  of 
law,  a  Court  of  equity  cannot 
take  cognizance  of  it,  unless  there 
be  the  addition  of  some  equitable 
circumstance  to  give  jurisdiction. 
The  Court,  which  first  has  pos- 
session of  the  subject,  roust  deter- 
mine it  conclusiYely.  Smith  v. 
iM*Irer,  532, 534 

5.  lu  such  a  case,  some  defect  of  tes- 
timony, or  other  disability,  which 
a  Court  of  law  cannot  remave, 
must  be  shown,  as  a  ground  for 
resorting  to  a  Court  of  equity. 
Id.  5r34 

G.  An  endorsee  of  a  promissory  note, 
who  resides  in  a  different  State, 
may  sue,  in  die  Circuit  Court,  his 
immccrmte  endorser,  residing  in 
the  State  in  which  the  suit  is 
brought,  although  tiint  endorser 
be  a  resident  of  tho  same.  State 
with  the  maker  of  the  note.  3io/- 
lan  r.  Torrunrey  537 

7.  But  where  the  suit  is  brought 
against  a  remote  endorser,  and 
the  plaintiff,  in  his  declaration, 
traces  his  title  through  an  inter- 
mediate endorser,  he  must  show 
that  this  intermediate  endorser 
could  have  sustained  liis  action  in 
the  Circuit  Court.     Id.  .537 

N.  A  plea  to  the  jurisdirtion  of  the 
CiiTiiit  Court,    vnusi  shou-   thiit 


the  parties  were  citixent  df  the 
same  State,  at  the  time  the  sctioo 
was  brought,  and  not  merelvaC 
the  time  of  the  plea  pleaded.  Tbe 
jurMiction  depends  upon  the 
state  of  things  at  the  time  of  the 
action  brought;  and^ after  it  is 
once  vested,  it  cannot  be  omled 
by  a  subsequent  change  of  resi- 
dence of  either  of  the  parties.  Id. 

5.19 
9.  Qircere,  As  to  the  authority  of 
this  (*ourt  to  interfere,  by  man- 
damus, in  the  case  of  the  remoTal 
or  suspension  of  an  Attomej  of 
the  District  and  Circuit  Courts. 
Ex  parte  Burr  J  529 

10.  Whatever  may  be  the  authority  of 
this  Court  in  that  respect,  it  will 
not  be  exercised,  unless  where  the 
conduct  of  the  Court  below  has 
been  grossly  irregular  and  unjust. 
Id.  530 

11.  In  a  regular  complaint  against  an 
attorney,  charges  cannot  be  re- 
ceived and  acted  on,  unless  made 
on  oath.  But  he  may  himself 
waive  the  preliminary  of  an  affi- 
davit, and  the  Court  may  pro- 
ceed, at  his  instance,  to  investi- 
gaie  the  charges  upon  testimony, 
which  must  be  on  oath,  and  regu- 
larly taken.     Id.  530 

12.  In  replevin,  if  it  be  of  goods  dis- 
tniined  for  rent,  the  amount  for 
which  avowry  is  made,  is  tiie  va- 
lue of  the  matter  in  controversy  ; 
and  if  the  writ  be  issued  to  try  the 
title  to  property,  'It  is  in  the  na- 
ture of  detinue,  and  the  value  of 
the  article  replevied  is  the  value 
of  the  matter  in  controversy,  so  as 
to  give  jurisdiction  to  this  Court 
upon  a  writ  of  error.  Peyton  v. 
Robertson^  52r 

13.  The  act  incorporating  the  Bank  of 
the  United  States,  gives  the  Cir- 
cuit Courts  of  the  United  States 
jurisdiction  of  suits  by  and  against 
the  Bank,  and  this  provision  is 
M-arrantni    bv    the  ron<tTtiiii«in. 
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0#6a/i»  V.  Bank  of  the  Vmied 
Siaify  '  ,738 

14.  The  Cireuit  Courts  of.  the  United 
States  have  iarisdictioa  of  a  bill 
brought  by  the  Bank  of  the  Uni- 
ted States,  forthe  purpose  of  pro- 
tecting the  Bank  in  the  exercise  of 
its  franchise,  M4iich  are  threaten- 
ed to  be  invaded  under  the  uncon- 
stitutional laws  of  a  ^tate,  and  the 
suit  may  be  maintained  against 
the  officers  and  agents  of  the  State, 
who  are  entrusted  with  the  exe- 
cution of  such  law^     Id. 

L. 

LEX  LOCI. 

1.  The  disposition  of  real  property, 
by  deed  or  will,  is  subject  to  the 
laws  of  the  country  where  it  is  si- 
tuated.    Kerr  v.  Moony         565 

%  Where  the  devisor  was  entitled  to 
warrants  for  land  in  the  Virginia 
Military  District  in  the  State  of 
Ohio,  under  the  laws  and  ordinan- 
ces of  Virginia,  on  account  of  his 
military  services,  and  made  a  will 
in  Kentucky,  devising  the  lands, 
which  was  duly  proved  and  re- 
gistered, according  to  (he  laws  of 
the  State:  Held^  that  although 
the  title  to  the  land  was  merely 
equitable,  and  that  not  to  any 
specific  tract  of  land,  it  could  not 
pass,  unless  by  -a  will  proved  and 
registered  according  to  the  laws 
of  Ohio.     Id.  565 

3.  Even  admitting  it  to  have  been 
personal  property,  a  person  claim- 
ing under  a  will  proved  in  one 
State,  cannot  intermeddle  with, 
or  sue  for,  the  effects  of  a. testator 
in  another  State,  unless  the  will 
be  proved  in  the  latter  State,  or  it 
is  permitted  by  some  law  of  that 
Stale.     Id.  571 

4.  Letters  testamentary  give  to  an 

executor  no  authority  to  sue  for 
the  personal  estate  of  his  testator. 


outof  tbf  jorisdicttoB  of  the  State 
by  which,  they  were  granted.   Id. 

571 
5.  Under  the  statute  of  Ohio,  .which 
;  permits  wills  made  in  other  States, 
concerning  property  in  that  Slate, 
to  be  proved  and  recorded  in  the 
Court  of  the  county  where  the 
property  lies,  it  most  (ippear  that 
the  requisitions  of  the  statute  have 
been  pursued,  in  order  to  give  the 
will  the  same  validity  and  effect 
as  if  made  within  the  State.    UL 

572 

tIMITATION/ 

1.  Where  a  mortgagor  come^to  .re- 

deem, the  Court  of  equity,  bib, 
by  analogy  to  the  statute  9f  Hml 
tations,  fixed  upoq  20  ye^rs  as 
the  period,  after  forfeiture,  and 
possession  taken  by  the  mortgagee, 
no  interest  having,  been  paid  in 
the  mean  time,  and  no  circum- 
stances appearing  to  account  for 
the  neglect,  beyond  wbicb  a  right 
of  redemption  shall  not  be  favour- 
ed.    Hughei  V.  Edward^f 

489. 497 

2.  Where  the  mortgagee  brings  his 
bill  of  foreclosure,  the  mortgage 
will,  after  the  same  length  of 
time,  be  presum^^d  to  have  been 
discharged,  unless  circumstance! 
can  be  shown  to  repel  the. pre- 
sumption, as  payment  of  interest, 
a  promise  to  pay,  an  acknowledge- 
ment by  the  mortgagor  thai  the 
mortgage  is  still  subsisting,  and 
the  like.    Id.  497,  496 

S.  A  bonmfidei  purchaser  under  the 
mortgagor,  with  actual  notice  of 
the  mortgage^  or  constructive  no* 
tice  by  meaps  of  a  registry,  can 
only  protect  himself  in  equity  by 
the  lapse  of  time,  under  the  same 
circumstances  which  would  afford 
a  protection  to  the  mortgagor.  Idi 

» 
iSee  Local  Law,  2. 3.  12, 13. 
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